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TO HIS EXCELLENCY,

GEORGE W. CRAWFORD,
Governor and Commander-in-chief of the army and navy of this State and of the

militia thereof.

Sir:

I have the honor to report the completion of " A Codification of the Statute

Law of Georgia," a subscription to which by your Excellency was autho.rized

by the resolutions of the General Assembly, passed December 23, 1843.

It would have been a source of gratification to me, could the work have been

completed in the time contemplated, so that the copies subscribed for by your

Excellency might have been delivered at Milledgeville before the commencement

of the present session. Encountering difficultiesj which my inexperience in

publishing have tended not a little to augment, I have been detained much

longer in the execution of the work than I had anticipated. I trust, however, the

assurance that neither labor nor expense has been spared to render the execu-

tion of the book worthy the liberality of the State, will be permitted to excuse

the delay, which has been unavoidable. The volumes for the State will be ready

for delivery with the pamphlets of the present session.

Grateful for the confidence and liberal patronage of my native State, I sub-

scribe myself,

Sir,

Your very obedient servant,

WM. A. HOTCHKISS.
Jacksonboro\ Nov. 20, 1845.

STATE SUBSCRIPTION.

By authority of a resolution approved on the twenty-third day of December,

A. D. 1843. in relation to the Codification of the Statute Laws of this State by

William A. Hotchkiss, Esq., a committee composed of Messrs. William T. Gould,

Robert M. Charlton, and Carleton B. Cole, were heretofore appointed to examine

the same, and said committee having reported in favor of the correctness and

fidelity of said w^ork

—

It is therefore ordered, that two thousand copies of said work be subscribed for

and on account of this State, at the price of five dollars and seventy-five cents for

each copy.

» Executive Department,

Milledgville, April 10, 1845.

I hereby certify the above to be a true extract from the minutes of this De-

partment.

S. S. ANDERSON, S. E. D.





PREFACE.

In presenting this digest of the Statute Laws of Georgia to the people

of the State, custom would dictate that the compiler should enter into a

detailed explanation of the plan of his work ; but he prefers, after three

years spent in its production, to let it pass from his hands without formal

comment or apology, confident that a generous and discerning public will

be no less sure to appreciate its merits than to look with indulgence upon

its faults.

A complete codification of the Statutes of the State never entered

into the original design of the compiler. Impressed with the great

inconvenience arising in the practice, but more particularly in the dis-

charge of the duties of justices of the peace, for the want of some

systematic arrangement of our own statutes, together with the English

statutes of force, the compiler conceived the plan and undertook the

execution of a small volume which should embrace so much of the law

as governed magistrates and other county officers in the discharge of their

official duties. Having arranged a few of the acts upon this plan, giving

to the different subjects such divisions and heads as to him seemed best

calculated to elucidate and render plain the intention of the law, he sub-

mitted his manuscripts to some {ew of his professional friends, who

promptly expressed their approbation of the work, and suggested that he

should enlarge his design so as to embrace the entire system of the laws

of the State. Encouraged by the favorable opinions of gentlemen

in whose judgment he placed the utmost reliance, he was induced, at the

session of 1842, to submit his proposals for a new digest upon his plan,

to the legislature, which resulted in the adoption of the following report

and resolution from the judiciary committee of that body :

IN SENATE.

December Wfh, 1842.

The Committee to whom was referred the memorial of WilHam A.
Hotchkiss, of the county of Scriveii, have had the same under consideration,

and beg leave to report

:

That after an examination of the plan upon which Mr. Hotchkiss pro-

poses to compile, collate, and digest the laws of general interest of the State
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of Georgia now of force, we cannot withhold from the memorialist our entire

approbation of the design; and believe a work so executed will prove

highly beneficial to the profession, [to] officers of court, administrators,

executors, and guardians, and [to] none more particularly than magistrates,

constables, and the mass of our fellow-citizens. Your Committee would

therefore recommend to the attention of this present Legislature his lauda-

ble undertaking of digesting our Public Statutes, in such form as brings it

within the reach of all persons whose duty it is to know, or to administer

the law, and would respectfully submit the following resolution :

That the memorial of William A. Ilotchkiss, of the county of Scriven,

is entitled to due respect, and that the prayer of the memorialist should be

o;ranted.

In conclusion, your Committee would recommend the design of the memo-
rialist to the kind consideration of the Senate and House of Representa-

tives, and do most respectfully submit his claims.

Thus encouraged by the Legislature of the State, the compiler

addressed himself to the execution of a task which seemed only to grow

in magnitude as he progressed with his labors. Notwithstanding the

able digest of Mr. Prince, by which much of the rubbish had been

cleared away from our system, yet the attempt to arrange in any thing

like analytical order laws in themselves conflicting, often superseding or

repealing each other in part, and in some cases leaving it extremely doubt-

ful whether all or any part ofthem should be inserted, was a labor ofmuch

difficulty and perplexity. However, adopting from time to time sug-

gestions of gentlemen of the profession, whose intelligence and generous

interest in the success of his enterprise entitled them to his confidence

then, as well as his grateful remembrance hereafter, the compiler did not

abandon his purpose of publishing his book, provided he could avail him-

self of the patronage of the State. With this view he renewed his memo-

rial to the legislature at its session in 1843. The following is the report

and resolutions adopted by that body, authorizing a subscription for the

work on the part of the State :

IN SENATE.

December 2Sd, 1843.

The Committee on the Judiciary, to whom was referred the memorial of

William A. Hotchkiss, in relation to a proposed codification of the Statute

Laws of the State ofGeorgia, have had the same under consideration, and look-

ing, as the last General Assembly did, upon his proposed publication in a

favorable point of view, they recommend the adoption of the following

resolutions

:

Resolved, hy the Senate and House of Representatives of the State of
Georgia, That so soon as William A. Hotchkiss, Esquire, shall inform the

Governor that his proposed Codification of the Statute Laws of the State of

Georgia is completed and ready for publication, the Governor shall appoint

a committee of three suitable persons to examine and report to him upon the

same.

Resolved, That if said Committee report in favor of the correctness

and fidelity of said codification, the Governor, in behalf of the State, shall'
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subscribe for sucb number of copies not exceeding two thousand, as he may
deem advisable, for distribution among the public ^officers of this State

;

and at such price as he may fix at the time of such subscription.

In pursuance of this resolution, a committee was appointed by the

Governor, to whom the manuscripts were submitted. The following

is the report of the committee :

—

To His Excellency, George W. Crawford,

Governor of the State of Georgia.

Sir:—In pursuance of your Excellency's appointment, we have examined
the Digest of the Statute Laws of this State, prepared by William A.
Hotchkiss, Esq., and beg leave to report that we find the work faithfully and

correctly executed.

The English Statutes generally considered of force in Georgia, are ar-

ranged with our legislation, as our system—thus presenting the whole body

of our written law digested upon a plan which we consider a material im-

provement on any heretofore published.

We take pleasure in recommending the whole to your Excellency, and to

the public.

WILLIAM T. GOULD,
ROBERT M. CHARLTON,
CARLETON B. COLE.

April W, 1846.

Thus was brought to a close the labors of compilation, so far as it

could be perfected in the manuscript. The labor of final revision and

directing the matter through the press has been no inconsiderable share

of the duties of authorship. With this sheet the typography is com-

pleted, and the work, with whatever merit it may possess, or whatever

faults, goes forth to the public. The compiler does not hope for per-

fection in his system, even were it perfectly executed. He trusts, how-

ever, that the method he has adopted is not without practical advantages

sufficient to recommend it to the attention of the legislature, and that by

the aid of a little legislation, in the harmonizing of conflicting clauses,

the repealing of some and the blending and remodelling of others, a

system may ultimately be perfected, which will be found of great utility

both to the profession and the people at large.

That errors of judgment have been committed by the compiler in the

execution of a work so tedious and complicated, he has no doubt,—that

some of those errors have escaped the notice of the committee in the

examination of some three thousand pages of manuscript, is not impro-

bable,—and that a volume comprising so many pages could have found

its way from the press free from all errors is impossible. The compiler,

however, flatters himself that the labor and attention he has himself
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bestowed upon the work, the critical scrutiny given it by Col. Gould

previous to its being submitted to the committee, together with the able

assistance he has employed in its final preparation for the press, if

they have not prevented the commission of more errors than are usual

in such publications, will at least be received as the best evidence of his

solicitude for the perfection of his work.

It may not be amiss here to remark that while it has been the aim of

the compiler to omit in the body of the work all unnecessary preambles,

enacting and repealing clauses, and all obsolete or superseded laws, it

will be found that he has, in all doubtful cases, preferred to insert rather

than take the responsibility of omitting whatever might by others be

deemed of force.

In some instances slight verbal errors in the books and pamphlets

have been corrected ; but in no instance has any liberty been taken

with the language of the law, where the error was not clearly apparent.

Even the punctuation, which is but too commonly bad in our pamphlet

publications of the laws, has not been disturbed, except in a very few

instances in which the errors totally destroyed or perverted the meaning

of the sentence.

In the preparation of the notes, it has been the aim of the compiler to

avoid every thing like commentary. Relying upon bis arrangement to

make the law explanatory of itself, he has only inserted such references,

from act to act, as were deemed necessary to keep in view the bearing of

the different statutes one upon another ; leaving it to those upon whom
the duty more properly devolves to settle all questions of doubtful

construction.

By way of introduction, a collection of such state papers has been

inserted as are deemed important as matters of reference or for a proper

understanding of the spirit of our laws ; and in the appendix, other

matter has been embraced, which, though of interest to the profession,

does not, in the opinion of the compiler, enter within the purview of his

plan.

With this brief outline of the history and intention of his work, the

compiler begs respectfully to submit it to the consideration of his fellow

citizens. Should it so far realize his expectations as to be useful in

promoting a proper understanding and enlightened execution of that

system of equal laws under which Georgians, as a people, enjoy so

bountifully the blessings of civil and religious liberty, his highest aspi-

rations will be more than gratified.

Jacksonboro\ \st Nov., 1845.
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STATE PAPERS.

1 OF ENGLISH ORIGIN.

I. MAGNA CHARTA.

NINTH YEAR OF HENRY HI., A. D., 1225.

The Great Charter, made in the ninth year of King Henry the
Third, and confirmed by King Edward the First, in the five-

and-twentieth year of his reign.

Edward, by the grace of- God, king of England, lord of Ireland, and

duke of Guyan, to all archbishops, bishops, he. We have seen the

Great Charter of the lord Henry, sonaetimes king of England, our father,

of the liberties of England, in these words : Henry, by the grace of God,

king of England, lord of Ireland, duke of Normandy and Guyan, and

earl of Anjou, to all archbishops, bishops, abbots, priors, earls, barons,

sheriffs, provosts, officers, and to all bailiffs and other our faithful sub-

jects, which shall see this present Charter, greeting. Know ye that we,

unto the honor of Almighty God, and for the salvation of the souls of

our progenitors and successors, kings of England, to the advancement of

holy church and amendment of our realm, of our meer and free will,

have given and granted to all archbishops, bishops, abbots, priors, earls,

barons, and to all freemen of this our realm, these liberties following, to

be kept in our kingdom of England for ever.

CHAPTER I.

A Confirmation of Liberties.

First, we have granted to God, and by this our present Charter have

confirmed, for us and our heirs for ever, that the Church of England shall

be free, and shall have all her whole rights and liberties inviolable. (2)
We have granted also, and given to all the freemen of our realm, for us

and our heirs for ever, these liberties underwritten, to have and to hold to

them and their heirs, of us and our heirs for ever.
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CHAPTER II.

The relief of the Kino's tenant offull age.

If any of our earls or baron:!^, or any other which holdeth of us in chief

by knights service die, and at the time of his death his heir be of full age,

and oweth to us relief, he shall have his inheritance by the old relief;

that is to say, the heir or heirs of an earl, for a whole earldom, by one

hundred pound ; the heir or heirs of a baron, for an whole barony, by

one hundred marks ; the heir or heirs of a knight, for one whole knights

fee, one hundred shillings at the most : and he that hath less, shall give

less, according to the old custom of the fees.

CHAPTER III.

The Wardship cf an luir within age. The heir a Knight.

But if the heir of any such be within age, his lord shall not have the

ward of him, nor of his land, before that he hath taken of him homage.

(2) And after that such an heir hath been in ward (when he is come to

full age) that is to say, to the age of one-and-twenty years, he shall have

his inheritance without relief, and without fine ; so that if such an heir,

being within age, be made knight, yet nevertheless his land shall remain

in the keeping of his lord unto tlie term aforesaid.

CHAPTER IV.

JVo icastc shall he made by a guardian in Ward's Lands.

The keeper of the land of such an heir, being within age, shall not

take of the lands of the heir, but reasonable issues, reasonable customs,

and reasonable services, and that without destruction and waste of his

men and his goods. (2) And if we commit the custody of any such land

to the sheriff, or to any other, which is answerable unto us for the issues

of the same land, and he make destruction or waste of those things that

he hath in custody, we will take of him, amends and recompense therefore,

(8) And the land shall be committed to two lawful and discreet men of

that fee, wdiich shall answer unto us for the issues of the same land, or

unto him whom we will assign. (4) And if we give or sell to any man
the custody of any such land, and he therein do make destruction or waste,

he shall lose the same custody ; and it shall be assigned to two lawful

and discreet men of that fee, which also in like manner shall be answer-

able to us, as afore is said.

CHAPTER V.

Guardians shall maintain the inheritance of their Wards ; and of Bishopricks, ^"C.

The keeper, so long as he hath the custody of the land of such an

heir, shall keep up the houses, parks, w^arrens, ponds, mills, and other
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things pertaining to the same land, with the issues of the said land ; and

he shall deliver to the heir, when he cometh to his full age, all his land

stored with ploughs and all other things, at the least as he received it.

All these things shall be observed in the custodies of archbishopricks,

bishopricks, abbies, priories, churches, and dignities vacant, which apper-

tain to us; except this, that such custody shall not be sold.

CHAPTER VI.

Heirs shall be married without disparagement.

Heirs shall be married without disparagement.

CHAPTER Vn.

A Widow shall have her Marriage^ Inheritance^ and Quarcniinc. The King's Widow, SfC.

A widow, after the death of her husband, incontinent, and without any
difficulty, shall have her marriage, and her inheritance, (2) and shall give

nothing for her dower, her marriage, or her inheritance, which her hus-

band and she held the day of the death of her husband, (3) and she shall

tarry in the chief house of her husband by forty days after the death of

her husband, within which days her dower shall be assigned her (if it

were not assigned her before) or that the house be a castle
; (4) and if

she depart from the castle, then a competent house shall be forthwith

provided for her, in the which she may honestly dwell, until her dower
be to her assigned, as it is aforesaid ; and she shall have in the mean
time her reasonable estovers of the common

; (5) and for her dower shall

be assigned unto her the third part of all the lands of her husband, which

were his during coverture, except she were endowed of less at the church

door. (6) No widow shall be distrained to marry herself: nevertheless

she shall find surety, that she shall not marry without our license, and

assent (if she hold of us) nor without the assent of the Lord, if she hold of

another.

CHAPTER Vm.

How sureties shall he charged to the King.

We, or our bailiffs, shall not seize any land or rent for any debt, as long

as the present goods and chattels of the debtor do suffice to pay the debt,

and the debtor himself be ready to satisfy therefore. (2) Neither shall

the pledges of the debtor be distrained, as long as the principal debtor is

sufficient for the payment of the debt. (3) And if the principal debtor

fail in payment of the debt, having nothing wherewith to pay, or will not

pay where he is able, the pledges shall answer for the debt. (4) And
if they will, they shall have the lands and rents of the debtor, untill they

be satisfied of that which they before payed for him, except that the

debtor can show himself to be acquitted against the said sureties.
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CHAPTER IX.

The Liberties of London^ and other Cities and Towns confirmed.

The city of London shall have all the old liberties and customs, which
it hath been used to have. Moreover we will and grant, that all other

cities, boroughs, towns, and the barons of the five ports, and all other

ports, shall have all their liberties and free customs.

CHAPTER X.

JS'one shall distrainfor more service than is due.

No man shall be distrained to do more service for a knight's fee, nor

any freehold, than therefore is due.

CHAPTER XI.

Common Pleas shall not follow the King's Court.

Common Pleas shall not follow our Court, but shall be holden in some
place certain.

CHAPTER XII.

Where and before whom Assises shall be taken. Adjournmentfor difficultij.

Assises of novel disseisin and of mortdauncester, shall not be taken

but in the shires, and after this manner ; if we be out of this realm, our

Chief Justicers shall send our justicers through every county once in the

years which, with the knights ofthe shires, shall take the said assises in those

counties
; (2) and those things that at the coming of our aforesaid justicers,

being sent to take those assises in the counties, cannot be determined, shall

be ended by them in some other place in their circuit
; (3) and those things,

which for difficulty of some articles cannot be determined by them, shall

be referred to our justicers of the bench, and there shall be ended.

CHAPTER XHI.

Assises of Darien Presentment.

Assises of darien presentment shall be always taken before our justicers

of the bench, and there shall be determined.

CHAPTER XIV.

How Men of all sorts shall be amerced^ and by whom.

A free man shall not be amerced for a small fault, but after the man-
ner of the fault j and for a great fault, after the greatness thereof, saving
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to him his contenement
; (2) and a merchant hkewise, saving to him his

merchandise
; (3) and any other's villain than ours shall be likewise

amerced, saving his wainage, if he fall into our mercy. (4) And none

of the said amerciaments shall be assessed, but by the oath of honest

and lawful men of the vicinage. (5) Earls and barons shall not be

amerced but by their peers, and after the manner of their offence. (6)
No man of the church shall be amerced after the quantity of his spiritual

benefice, but after his lay tenement, and after the quantity of his offence.

CHAPTER XV

Making of Bridges and Banks.

No town nor freeman shall be distrained to make bridses nor banks,

but such as of old time and of right have accustomed to make them in

the time of King Henry our grandfather.

CHAPTER XVI.

Defending of Banks.

No banks shall be defended from henceforth, but such as were in

defence in the time of King Henry our grandfather, by the same places,

and the same bounds, as they were wont to be in his time.

CHAPTER XVII.

Holding Pleas of the Crown.

No sheriff, constable, escheator, coroner, nor any other our bailiffs,

shall hold pleas of our crown.

CHAPTER XVni.

The King's Debtor dyings the King shall be first paid.

If any that holdeth of us lay-fee do die, and our sheriff or bailiff do

shew our letters patents of our summon for debt, which the dead man
did owe to us ; it shall be lawful to our sheriff or bailiff to attach and

inroU all the goods and chattels of the dead, being found in the said fee,

to the value of the same debt, by the sight and testimony of lawful men,

so that nothing thereof shall be taken away, until we be clearly paid off

the debt
; (2) and the residue shall remain to the executors to perform

the testament of the dead
; (3) and if nothing be owing unto us, all the

chattels shall go to the use of the dead, (saving to his wife and children

their reasonable parts.)
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CHAPTER XIX.

Purveyance for a Castle,

No constable, nor his bailiff, shall take corn or other chattels of any

man, if the man be not of the town where the castle is, but he shall

forthwith pay for the same, unless that the will of the seller was to respite

the payment
; (2) and if he be of the same town, the price shall be paid

unto him within forty days.

CHAPTER XX.

Doing of Castlc-ward.

No constable shall distrain any knight for to give money for keeping

of his castle, if he himself will do it in his proper person, or cause it to

be done by an other sufficient man, if he may not do it himself for a

reasonable cause. (2) And if we do lead or send him in an army, he

shall be free from castle-ward for the time that he shall be with us in fee

in our host, for the which he hath done service in our wars.

CHAPTER XXI.

Taking of Horses^ Carts^ and Wood.

No sheiiff nor bailiff of ours, or any other, shall take the horses or

carts of any man to make carriage, except he pay the old price limited,

that is to say, for carriage with two horses ten pence a day ; for three

horses, one shilling and two pence a day. (2) No demesne cart of any
spiritual person or knight, or any lord, shall be taken by our bailiffs

; (3)
nor we, nor our bailiffs, nor any other, shall take any man's wood for our

castles, or other our necessaries to be done, but by the licence of him
whose the wood is.

CHAPTER XXII.

How long Felons' Lands shall he holden by the King.

We will not hold the lands of them that be convict of felony but one
year and one day, and then those lands shall be delivered to the lords of
the fee.

CHAPTER XXHL

In what places Wears shall he put down.

All wears from henceforth shall be utterly put down by Thames and
Medway, and through all England, but only by the sea coasts.
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CHAPTER XXIV.

In what cases a Pracipe in Capite is not grantahle.

The writ that is called prcecipe in capite, shall be from henceforth

granted to no person of any freehold, whereby any freeman may lose

his court.

CHAPTER XXV.

There shall be but one Measure throughout the Realm.

One measure of wine shall be through our realm, and one measure of

ale, and one measure of corn, that is to say, the quarter of London ; and
one breadth of dyed cloj-h, russets and haberjects, that is to say, two
yards within the lists

; (2) and it shall be of weights as it is of measures.

CHAPTER XXVI.

Inquisition of Life and Member.

Nothing from henceforth shall be given for a writ of inquisition, nor

taken of him that prayeth inquisition of life, or of member, but it shall

be granted freely, and not denied.

CHAPTER XXVn.

Tenure of the King in Socage, and of another by Knight's Service. Petit Sergeantry.

If any do hold of us by fee-ferm, or by socage, or burgage, and he

holdeth lands of another by knight's service, we will not have the cus-

tody of his heir, nor of his land which is holden of the fee of another, by

reason of that fee-ferm, socage, or burgage. (2) Neither will we have

the custody of such fee-ferm, or socage, or burgage, except knight's

service be due unto us out of the same fee-ferm. (3) We will not have

the custody of the heir, or of any land, by occasion of any petit sergeant-

ry, that any man holdeth of us, by service to pay a knife, an arrow, or

the like.

CHAPTER XXVIII.

Wager of Law shall not be without Witness.

No bailiff from henceforth shall put any man to his open law, nor to

an oath, upon his own bare saying, without faithful witnesses brought in

for the same.
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CHAPTER XXIX.

JVbne shall he condemned without Trial. Justice shall not he sold or deferred.

No freeman shall be taken, or imprisoned, or be disseised of his free-

hold, or liberties, or free customs, or be outlawed, or exiled, or any oth-

erwise destroyed ; nor will we not pass upon him, nor condemn him,

but by lawful judgment of his peers, or by the law of the land. (2) We
will sell to no man, we will not deny or defer to any man either justice

or right.

CHAPTER XXX.

Merchant Strangers coming into this Realm, •^all he well used.

All merchants (if they were not openly prohibited before) shall have

their safe and sure conduct to depart out of England, to come into Eng-

land, to tarry in, and go through England, as well by land as by water;

to buy and sell without any manner of evil tolts, by the old and right-

ful customs, except in time of war. (2) And if they be of a land

making war against us, and be found in our realm at the beginning of

the wars, they shall be attached, without harm of body or goods, until it

be known unto us, or our Chief Justice, how our merchants be intreated

there in the land making war against us. (3) And if our merchants be

well intreated there, theirs shall be likewise with us.

CHAPTER XXXI.

Tenure of a Barony coming into the King's hands hy Eschete.

If any man hold of any eschete, as of the honour of Wallingford,

Nottingham, Boloin, or of any other eschetes which be in our hands,

and are baronies, and die, his heir shall give none other relief, nor do
none other service to us, than he should to the baron, if it were in the

baron's hands. (2) And we in the same wise shall hold it as the baron

held it ; neither shall we have, by occasion of any barony or eschete,

any eschete or keeping of any of our men, unless he that held the baro-

ny eschete otherwise held of us in chief.

CHAPTER XXXn.

Lands shall not he aliened to the prejudice of the Lord's Service.

No freeman from henceforth shall give or sell any more of his land,
but so that of the residue of the lands the lord of the fee may have the
service due to him, which belongeth to the fee.
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CHAPTER XXXIII.

Patrons of Ahbies shall have the custody of them in the time of Vacation.

All patrons of Abbies, which have the King's Charters of England

of advowson, or have old tenure or possession in the same, shall have

the custody of them when they fall void, as it hath been accustomed,

and as it is afore declared.

CHAPTER XXXIV.

In what only case a Woman shall have an Appeal of Death.

No man shall be taken or imprisoned upon the appeal of a woman
for the death of any other than of her husband.

CHAPTER XXXV.

At -what time shall be kept a County Court^ Sheriffs Turn^ and a Leet.

No County Court from henceforth shall be holden but from month
to month ; and where greater time hath been used, there shall be greater:

(2) nor any sheriff, or his bailiff, shall keep his turn in the hundred but

twice in the year : and nowhere but in due place, and accustomed
;

that is to say, once after Easter, and again after the feast of St. Michael.

(3) And the view of frankpledge shall be likewise at the feast of St.

Michael without occasion ; so that every man may have his liberties

which he had, or used to have, in the time of King Henry our grand-

father, or which he hath purchased since. (4) The view of frankpledge

shall be so done, that our peace may be kept; (5) and that the tything

be wholly kept as it hath been accustomed
; (6) and that the sheriff

seek no occasions, and that he be content with so much as the sheriff

was wont to have for his view making in the time of King Henry our

grandfather.

CHAPTER XXXVI.

JVo Land shall be given in Mortmain.

It shall not be lawful from henceforth to any to give his lands to any
religious house, and to take the same land again to hold of the same
house. Nor shall it be lawful to any house of religion to take the lands

of any, and to lease the same to him of whom he received it. If any
from henceforth give his lands to any religious house, and thereupon be

convict, the gift shall be utterly void, and the land shall accrue to the

lord of the fee.
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CHAPTER XXXVII.

A subsidy in respect to this Charter, and the Charter of the forest granted to the King.

Escuase from henceforth shall be taken like as it was wont to be in

the time of king Henry our grandfather ; reserving to all archbishops,

bishops, abbots, priors, templars, hospitallers, earls, barons, and all per-

sons, as well spiritual as temporal, all their free liberties and free customs,

which they have had in time passed. (2) And all these customs and lib-

erties aforesaid, which we have granted to be holden within this our

realm, as much as appertain eth to us and our heirs, we shall observe
; (3)

and all men of this our realm, as well spiritual as temporal (as much as

in them is) shall observe the same against all persons in likewise. (4)
And for this our gift and grant, of these liberties, and of other contained

in our Charter of liberties of our forest, the archbishops, bishops, abbots,

priors, earls, barons, knights, freeholders, and other our subjects, have
given unto us the fifteenth part of all their movables. (5) And we
have granted unto them on the other part, that neither we, nor our heirs,

shall procure or do any thing whereby the liberties in this Charter con-

tained shall be infringed or broken
; (6) and if any thing be procured by

any person contrary to the premises, it shall be had of no force nor effect.

These being witnesses : Lord B. archbishop of Canterbury, E. bishop of

London, L bishop of Bathe, P. of Winchester, H. of Lincoln, R. of

Salisbury, W. of Rochester, W. of Worcester, I. of Ely, H. of Here-

ford, R. of Chichester, W. of Exeter, bishops : the abbot of St.

Elmonds, the abbot of St. Albans, the abbot of Bello, the abbot of St.

Augustines in Canterbury, the abbot of Evesham, the abbot of West-

minister, the abbot of Bourgh St. Peter, the abbot of Reding, the abbot

of Abendon, the abbot of Malmsbury, the abbot of Winchcomb, the

abbot of Hyde, the abbot of Certesey, the abbot of Sherburn, the

abbot of Cerne, the abbot of Abbotebir, the abbot of Middleton, the

abbot of Seleby, the abbot of Cirencester ; H. de Burgh, justice, H. earl

of Chester, and Lincoln, W. earl of Salisbury, W. earl of Warren, G de

Clare, earl of Gloucester and Hereford, W. de Ferrers, earl of Derby, W.
de Mandeville, earl of Essex, H. de Bygod, earl of Norfolk, W. earl of

Albemarl, H. earl of Hereford, I. Constable of Chester, R. de Ros, R.
Fitzwalter, R. de Vyponte, W. de Bruer, R. de Muntefichet, P. Fitz-

herbert, W. de Aubenie, F. Gresly, F. de Breus, L de Monemu, L
Fitzallen, H. de IMortimer, W. de Beauchamp, W. de St. John, P. de

Mauley, Brian de Lisle, R. de Argenteyn, G. de Balu, and others.

Given at Westminster the eleventh day of February, in the ninth year

of our reign.

n. We, ratifying and approving these gifts and grants aforesaid, con-

firm and make strong all the same for us and our heirs perpetually, and

by the tenour of these presents do renew the same ; willing and granting

for us, and our heirs, that this Charter, and all and singular his articles,

for ever shall be steadfastly, firmly, and inviolably observed ; and if any

article in the same Charter contained, yet hitherto peradventure hath

not been kept, we will, and by authority royal command, from henceforth
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firmly they be observed. In witness whereof, we have caused these our

letters patents to be made, T. Edward, our son at Westminster, the twelfth

day of October, in the twenty-fifth year of our reign.

II. PETITION OF RIGHT.

THIRD YEAR OF CHARLES L, A. D. 1627.

The Petition exhibited to His Majesty by the Lords spiritual

AND temporal, AND CoMMONS, IN THIS PRESENT PARLIAMENT ASSEM-

BLED, CONCERNING DIVERS RIGHTS AND LIBERTIES OF THE SUBJECTS,

WITH THE King's Majesty's royal answer thereunto in full
Parliament.

To the King's most excellent Majesty

:

Humbly show unto our sovereign lord the King, the lords spiritual,

and temporal, and commons in parliament assembled, That whereas it is

declared and enacted, by a statute made in the time of the reign of King
Edward the first, commonly called Statutum de Tallagio non Concedonto,

that no tallage or aid shall be laid or levied by the King or his heirs in this

realm, without the good will and assent of the archbishops, bishops, earls,

barons, knights, burgesses, and other the freemen of the commonality of

this realm
; (2) and by authority of parliament holden in the five-and-

twentieth year of the reign of King Edward the third, it is declared and

enacted. That from thenceforth no person should be compelled to make
any loans to the King against his will, because such loans were against

reason and the franchise of the land
; (3) and by other laws of this

realm it is provided, That none should be charged by any charge or impo-

sition, called a benevolence, nor by such like charge
; (4) by which the

statutes before mentioned, and other the good laws and statutes of this

realm, your subjects have inherited this freedom, that they should not be

compelled to contribute to any tax, tallage, aid or other like charge not

set by common consent in parliament.

11. Yet, nevertheless, of late divers commissions directed to sundry

commissioners in several Counties, with instructions, have issued ; by
means whereof your people have been in divers places assembled, and
required to lend certain sums of money unto your Majesty, and many of

them, upon their refusal so to do, have had an oath administered unto them
not warrantable by the laws or statutes of this realm, and have been con-

strained to become bound to make appearance and give attendance be-

fore your privy council and in other places, and others of them have been

therefore imprisoned, and fined, and sundry other ways molested, and dis-

quieted
; (2) and divers other charges have been laid and levied upon

your people in several Counties by lord lieutenants, deputy lieutenants,

commissioners for musters, justices of peace and others, by command or

direction from your Majesty, or your privy council, against the laws and

free customs of the realm.
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III. And whereas also by the statute called the Great Charter of the

Liberties of England, it is declared and enacted, That no freeman may-

be taken or imprisoned, or be disseised of his freehold or liberties, or his

free customs, or be outlawed or exiled, or in any manner destroyed, but

by the lawful judgment of his peers, or by the law of the land.

IV. And in the eight-and-twentieth year of the reign of King

Edward the third, it was declared and enacted by authority of parlia-

ment. That no man of what estate or condition that he be, should be

put out of his land or tenements, nor taken nor imprisoned, nor disin-

herited, nor put to death, without being brought to answer by due pro-

cess of law.

V. Nevertheless against the tenor of the said statutes, and other the

good laws and statutes of your realm to that end provided, divers of

your subjects have of late been imprisoned without any cause showed
;

(5) and when for their deliverance they were brought before your jus-

tices by your Majesty's writs of Habeas Corpus, there to undergo, and re-

ceive as the court should order, and their keepers commanded to certify

the causes of their detainer, no cause was certified, but that they were

detained by your Majesty's special command, signified by the lords of

your privy council, and yet were returned back to several prisons, with-

out being charged with any thing to which they might make answer

according to the law.

VI. And whereas of late, great companies of soldiers and mariners

have been dispersed into divers Counties of the realm, and the inhabit-

ants against their wills have been compelled to receive them into their

houses, and there to suffer them to sojourn, against the laws and customs

of this realm, and to the great grievance and vexation of the people.

VII. And whereas also by authority of parliament, in the five-and-

twentieth year of the reign of King Edward the third, it is declared

and enacted, That no man should be forejudged of life or limb against

the form of the Great Charter, and the law of the land
; (2) and by the

said Great Charter and other the laws and statutes of this your realm, no
man ought to be adjudged to death but by the laws established in this

your realm, either by the customs of the same realm, or by acts of

parliament : (3) and whereas no offender of what kind soever is exempt-
ed from the proceedings to be used, and punishments to be inflicted by
the laws and statutes of this your realm ; nevertheless of late time divers

commissions under your Majesty's great seal have issued forth, by which
certain persons have been assigned and appointed commissioners, with

power and authority to proceed within the land, according to the justice

of martial law, against such soldiers or mariners, or other dissolute per-

sons joining with them, as should commit any murther, robbery, felony,

mutiny, or other outrage or misdemeanor whatsoever, and by such sum-

mary course and order as is agreeable to martial law, and as is used in

armies in time of war, to proceed to the trial and condemnation of such

offenders, and them to cause to be executed and put to death according

to the law martial.

VIII. By pretext whereof some of your Majesty's subjects have been,

by some of the said commissioners, put to death when and where, if by
the laws and statutes of the land they had deserved death, by the same
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laws and statutes also they might, and by no other ought to have been
judged and executed.

IX. And also sundry grievous offenders, by colour thereof, claiming

an exemption, have escaped the punishments due to them by the laws and
statutes of this your realm, by reason that divers of your officers and
ministers of justice have unjustly refused or forborne to proceed against

such offenders according to the same laws and statutes, upon pretence

that the said oftenders were punishable only by martial law, and by
authority of such commissions as aforesaid, (2) which commissions and
all other of like nature, are wholly, and directly, contrary to the said

laws and statutes of this your realm.

X. They do therefore humbly pray your most excellent majesty. That
no man hereafter be compelled to make or yield any gift, loan, benevo-

lence, tax, or such like charge, without common consent by act of par-

liament
; (2) and that none be called to make answer, or take such

oath, or to give attendance, or be confined, or otherwise molested or

disquieted concerning the same, or for refusal thereof; (3) and that no

freeman, in any such manner as is before mentioned, be imprisoned, or

detained
; (4) and that your majesty would be pleased to remove the

said soldiers and mariners, and that your people may not be so burthened

in time to come
; (5) and that the aforesaid commissions, for proceeding

by martial law, may be revoked and annulled ; and that hereafter no

commissions of like nature may issue forth to any person or persons

whatsoever, to be executed as aforesaid, lest by colour of them any of

your majesty's subjects be destroyed, or put to death contrary to the laws

and franchises of the land.

XL All which they most humbly pray of your most excellent

majesty as their rights and liberties, according to the laws and statutes

of this realm ; and that your majesty would also vouchsafe to declare,

That the awards, doings, and proceedings, to the prejudice of your people

in any of the premises shall not be drawn hereafter into consequence or

example
; (2) and that your majesty would be also graciously pleased, for

the further comfort and safety of your people, to declare your royal will

and pleasure, that in the things aforesaid, all your officers and ministers

shall serve you according to the laws and statutes of this realm, as they

tender the honour of your majesty, and the prosperity of the kingdom.

Note.—"After many evasions on the part of the kino-, who w^as very unwilling
to grant this petition, he at length came to the house of peers, and pronounced
the usual words, which were necessary to the validity of a law, viz.: Soit droit

fait comme est desire. ' Let right be done as is desired ;' or, ' Let it be law, as

is desired.' " And here it may be remarked, that " Magna Charia, the Petition

of Right, the Abolition of Military Tenures, the Habeas Corpus Act, and the Bill of
Rights and Act of Seltlement, taken together, form what the English emphatically

and exultingly call the English Constitution." Magna Charta stands first in

order in this collection, the Petition of Right next, succeeded by the Bill of

Rights. The Abolition of Military Tenures is altogether omitted, being inappli-

cable to us, while the Habeas Corpus Act is inserted in its proper place in Part IL

2
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III. BILL OF RIGHTS.

FIRST YEAR OF WILLIAM AND MARY, A. D. 1689.

An Act declaring the Rights and Liberties of the Subject,

AND settling THE SUCCESSION OF THE CrOWN.

Whereas the lords spiritual and temporal, and commons, assembled at

Westminster, lawfully, fully, and freely representing all the estates of the

people of this realm, did upon the thirteenth day of February, in the

year of our Lord one thousand six hundred and eighty-eight, present unto

their majesties, then called and known by the names and style of William

and Mary, prince and princess of Orange, being present in their proper

persons, a certain declaration in writing, made by the said lords and

commons, in the words following, viz.

Whereas the late king James the second, by the assistance of divers

evil counsellors, judges, and ministers employed by him, did endeavour

to subvert and extirpate the protestant religion, and the laws and liber-

ties of this kingdom.

I. By assuming and exercising a power of dispensing with and sus-

pending of laws, and the execution of laws, without consent of parlia-

ment :

II. By committing and prosecuting divers worthy prelates, for humbly
petitioning to be excused from concurring to the said assumed power:

III. By issuing and causing to be executed a commission under the

great seal for erecting a court called the court of commissioners for eccle-

siastical causes

:

IV. By levying money for and to the use of the crown, by pretence

of prerogative, for other lime, an.d in other manner, than the same was
granted by parliament

:

V. By raising and keeping a standing army within the kingdom in

time of peace, without consent of parliament, and quartering soldiers

contrary to law

:

VI. By causing several good subjects, being protestants, to be dis-

armed, at the same time when papists were both armed and employed,

contrary to law :

VII. By violating the freedom of election of members to serve in

parliament

:

VIII. By prosecutions in the court of king's bench, for matters and
causes cognizable only in parliament; and by divers other arbitrary and
illegal courses

:

IX. And whereas of late years, partial, corrupt, and unqualified per-

sons have been returned and served on juries in trials, and particularly

divers jurors in trials for high-treason, which were not freeholders:

X. And excessive bail hath been required of persons committed in

criminal cases, to elude the benefit of the laws made for the liberty of
the subjects :

XL And excessive fines have been imposed ; and illegal and cruel

punishments inflicted:
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XII. And several grants and promises made of fines and forfeitures,

before any conviction or judgment against the persons upon whom the

same were to be levied.

All which are utterly and directly contrary to the known laws and
statutes, and freedom of this realm.

And whereas the said late king James the second, having abdicated the

government, and the throne being thereby vacant, his highness the prince

of Orange, (whom it hath pleased Almighty God to make the glorious

instrument of delivering this kingdom from popery and arbitrary power)

did (by the advice of the lords spiritual and temporal, and divers princi-

pal persons of the commons) cause letters to be written to the lords

spiritual and temporal, being protestants ; and other letters to the several

counties, cities, universities, boroughs, and cinque-ports, for the choos-

ing of such persons to represent them, as were of right to be sent to par-

liament, to meet and sit at Westminster, upon the two and twentieth day

of January, in this year one thousand six hundred eighty-and-eight, in

order to such an establishment, as that their religion, laws, and liberties

might not again be in danger of being subverted : upon which letters,

elections having been accordingly made.

And thereupon the said lords spiritual and temjDoral, and commons,
pursuant to their respective letters and elections, being now assembled in

avfree and full representative of this nation, taking into their most serious

consideration the best means for attaining the ends aforesaid ; do in the

first place (as their ancestors in like case have usually done) for the vin-

dicating and asserting their ancient rights and liberties, declare:

I. That the pretended power of suspending of laws, or the execution

of laws, by regal authority, without consent of parliament, is illegal.

II. That the pretended power of dispensing with laws, or the execu-

tion of laws, by regal authority, as it hath been assumed and exercised

of late, is illegal.

III. That the commission for erecting the late court of commissioners

for ecclesiastical causes, and all other commissions and courts of like

nature, are illegal and pernicious.

IV. That levying money for, or to the use of the crown, by pretence

of prerogative, without grant of parliament for longer time, or in other

manner, than the same is or shall be granted, is illegal.

V. That it is the right of the subjects to petition the king, and all

commitments and prosecutions for such petitioning are illegal.

VI. That the raising or keeping a standing army within the kingdom

in time of peace, unless it be with consent of parliament, is against law.

VIL That the subjects which are protestants may have arms for their

defence suitable to their conditions, and as allowed by law.

VIII. That election of members of parliament ought to be free.

IX. That the freedom of speech, and debates or proceedings in par-

liament, ought not to be impeached or questioned in any court or place

out of parliament.

X. That excessive bail ought not to be required, nor excessive fines

imposed ; nor cruel and unusual punishments inflicted.

XI. That jurors ought to be duly impanneled and returned, and jurors

which pass upon men in trials for high treason ought to be free holders.
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XII. That all grants and promises of fines and forfeitures of particu-

lar persons before conviction, are illegal and void.

XIII. And that for redress of all grievances, and for the amending,

strengthening, and preserving of the laws, parliaments ought to be held

frequently.

And they do claim, demand, and insist, upon all and singular the

premises, as their undoubted rights and liberties ; and that no declara-

tions, judgments, doings, or proceedings, to the prejudice of the people

in any of the said premises, ought in any wise to be drawn hereafter into

consequence or example,*

IV. CHARTER OF THE PROVINCE OF GEORGIA.

FIFTH YEAR OF GEORGE II., A. D. 1732.

George, the second, by the grace of God, of Great Britain, France,

and Ireland, king, defender of the faith, and so forth, to all to whom these

presents shall come, greeting

:

W^hereas we are credibly informed, that many of our poor subjects

are, through misfortunes and want of employment, reduced to great ne-

cessity, insomuch as by their labour they are not able to provide a main-

tenance for themselves and families: and if they had means to defray

their charges of passage, and other expenses, incident to new settlements,

they would be glad to settle in any of our provinces in America ; whereas

by cultivating the lands, at present waste and desolate, they might not

only gain a comfortable subsistence for themselves and families, but also

strengthen our colonies and increase the trade, navigation and wealth of

these our realms. And whereas our provinces in North America have

been frequently ravaged by Indian enemies, more especially that of South

Carolina, which in the late war by the neighbouring savages, was laid

waste by fire and sword, and great numbers of English inhabitants mis-

erably massacred, and our loving subjects who now inhabit them, by
reason of the smallness of their numbers, will, in case of a new war, be
exposed to the late calamities, inasmuch as their whole southern frontier

continueth unsettled, and lieth open to the said savages : and whereas we.

think it highly becoming our crown and royal dignity, to protect all our

loving subjects, be they never so distant from us ; to extend our fatherly

compassion even to the meanest and most infatuated of our people, and
to relieve the wants of our above mentioned poor subjects ; and that it

wilt be highly conducive for accomplishing those ends, that a regular

colony of the said poor people be settled and established in the southern

territories of Carolina. And whereas we have been well assured, that if

we will be graciously pleased to erect and settle a corporation, for the

* The remainder of this Statute has no appHcation to this country, and is there-
fore omitted.
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receiving, managing and disposing of the contributions of our loving sub-

jects ; divers persons would be induced to contribute to the purposes

aforesaid.

Know ye, therefore, that we have, for the consideration aforesaid, and

for the better and more orderly carrying on of the said good purposes of

our special grace, certain knowledge and mere motion, willed, ordained,

constituted and appointed, and by these presents, for us, our heirs and

successors, do will, ordain, constitute, declare and grant, that our right

trusty and well beloved John, lord viscount Percival, of our kingdom of

Ireland, our trusty and well beloved Edward Digby, George Carpenter,

James Oglethorpe, George Heathcote, Thomas Tower, Robert Moore,
Robert Hucks, Roger Holland, William Sloper, Francis Eyles, John
Laroche, James Vernon, William Beletha, Esqrs. A. M. ; John Burton,

B. D. Samuel Smith, A. M. Richard Buncly, A. M. Arthur Bedford,

A. M., Adam Anderson and Thomas Corane, gents, and such other

persons as shall be elected in the manner hereinafter mentioned, and their

successors to be elected in the manner hereinafter directed, be, and

shall be, one body politic and corporate, in deed, and in name,

by the name of The Trustees for establishing the colony of Georgia in

America, and them and their successors by the same name, w^e do, by

these presents, for us, our heirs and successors, really and fully make,

ordain, constitute and declare, to be one body politic in deed and in name
forever ; and that, by the same name, they and their successors shall, and

may have perpetual succession ; And that they, and their successors by
that name, shall and may forever hereafter, be persons able and capable

in the law, to purchase, have, take, receive and enjoy, to them and their

successors, any manors, messuages, lands, tenements, rents, advowsons,

liberties, privileges, jurisdictions, franchises, and other hereditaments

whatsoever, lying and being in Great Britain, or any part thereof, of

whatsoever nature, kind or quality, or value they be, in fee and in perpe-

tuity, not exceeding the yearly value of one thousand pounds, beyond

reprises ; also estates for lives, and for years, and all other manner of

goods, chattels, and things whatsoever they be, for the better settling and

supporting, and maintaining the said colony, and other uses aforesaid
;

and to give, grant, let and demise the said manors, messuages, lands,

tenements, hereditaments, goods, chattels, and things whatsoever afore-

said, by lease or leases, for term of years, in possession at the time of

granting thereof, and not in reversion, not exceeding the term of thirty-

one years, from the time of granting thereof, on which, in case no fine

be taken, shall be reserved the full, and in case a fine be taken, shall be

reserved at least a moiety of the value that the same shall reasonably and

hona fide be worth at the time of such demise; And that they and their

successors, by the name aforesaid, shall, and may forever hereafter be

persons able, capable in the law, to purchase, have, take, receive and

enjoy, to them and their successors, any lands, territories, possessions,

tenements, jurisdiciions, franchises and hereditaments whatsoever, lying

and being in America, of what quantity, quality or value whatsoever

they be, for the better settling, and supporting, and maintaining the said

colony ; and that by the name aforesaid, they shall and may be able to

sue and be sued, plead and be impleaded, answer and be answered unto,
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defend and be defended, in all courts and places whatsoever, and before

whatsoever judges, justices, and other officers of us, our heirs and suc-

cessors, in all and singular actions, plaints, pleas, matters, suits and
demands, of what kind, nature or quality soever they be, and to act and
to do, all matters and things in as ample manner and form as any other

our liege subjects of this realm of Great Britain ; And that they and their

successors for ever hereafter, shall and may have a common seal, to serve

for the causes and business of them and their successors ; and that it

shall and may be lawful for them and their successors, to change, break,

alter and make new the said seal, from time to time, and at their plea-

sure, and as they shall think best. And we do further grant, for us, our

heirs and successors, that the said corporation, and the common council

of the said corporation, hereinafter by us appointed, may from time to time,

and at all times, meet about their affairs when and where they please,

and transact and carry on the business of the said corporation. And for

the better execution of the purposes aforesaid, we do, by these presents,

for us, our heirs and successors, further grant, that they and their succes-

sors for ever, may, upon the third Tuesday in the month of March, yearly,

meet at some convenient place to be appointed by the said corporation,

or a major part of them who shall be present at any meeting of the said

corporation, to be had for the appointing of the said place, and that they,

or two thirds of such of them that may be present at such yearly meet-

ing, and at no other meeting of the said corporation, between the hours

of ten in the morning and four in the afternoon of the same day, choose

and elect such person or persons to be members of the said corporation,

as they shall think beneficial to the good designs of the said corporation.

And our further will and pleasure is, that if it shall happen that any per-

sons hereafter by us appointed as the common council of the said corpo-

ration, or any other persons to be elected or admitted members of the

said common council in the manner hereafter directed, shall die, the

common council shall be increased to twenty-four ; and that the same
assembly at which such additional members of the said corporation shall

be chosen, there shall likewise be elected, in the manner hereinbefore

directed for the election of common council-men, nine persons to be the

said common council-men, and to make up the number of twenty-four.

And our further will and pleasure is, that our trusty and well beloved

Edward Digby, Esqr. shall be tlie first chairman of the common council

of the said corporation ; And that the said lord viscount Percival shall

be, and continue president of the said corporation, and that the said Ed-
ward Digby shall be, and continue chairman of the common council

of the said corporation, respectively, until the meeting which shall be

had next and immediately after the first meeting of the said corporation, or

of the common council of the said corporation respectively, and no longer

;

at which said second meeting, and every other subsequent and future

meeting of the said corporation, or of the common council of the said

corporation respectively, in order to preserve an indifferent relation of

the several offices of president of the corporation, and of chairman of the

common council of the said corporation, we do direct and ordain, that all

and every the person and persons, members of the said common council

for the time being, and no other, being present at such meetings, shall
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severally and respectively in their turns, preside at the meetings which

shall from time to time be held of the said corporation, or of the common
council of the said corporation respectively ; and in case any doubt or

question shall aTany time arise, touching or concerning tlie right of any

member of the said common council to preside at any meeting of the

said corporation, or at the common council of the said corporation, the

same shall respectively be determined by the major part of the said cor-

poration respectively, who shall be present at such meeting. Provided

always, that no member of the said common council having served in the

offices of president of the said corporation, or of chairman of the com-

mon council of the said corporation, shall be capable of being, or of

serving as president or chairman at any meeting of the said corporation

or common council of the said corporation, next and immediately ensuing

that in which he so served as president of the said corporation, or chairman

of the said common council of the said corporation respectively ; unless

it shall so happen that at any such meeting of the said corporation, there

shall not be any other member of the said common council present.

And our will and pleasure is, that at all and every of the meetings of

the said corporation, or of the common council of the said corporation,

the president or chairman, for the time being, shall have a voice, and

shall vote, and shall act as a member of the said corporation, at such meet-

ing ; and in case of any equality of votes, the said president or chairman

for the time being shall have a casting vote. And our further will and

pleasure is, that no president of the said corporation, or chairman of the

common council of the said corporation, or members of the said common
council or corporation, by us by these presents appointed, or hereafter

from time to time to be elected and appointed in manner aforesaid,

shall have, take, or receive, directly or indirectly, any salary, fee, per-

quisite, benefit or profit whatsoever for or by reason of his or their serving

the said corporation, as president, chairman, or common council-men, or

as being a member of the said corporation. And our will and pleasure

is, that the said hereinbefore appointed president, chairman, or common
council-men, before he and they act respectively as such, shall severally

take an oath for the faithful and due execution of their trust, to be ad-

ministered to the president by the chief baron of our court of exchequer,

for the time being, and by the president of the said corporation to the

rest of the common council, who are hereby authorized severally and

respectively to administer the same. And our will and pleasure is, that

all and every person and persons, who shall have in his or their own
name or names, or in the name or names of any person or persons in

trust for him or them, or for his or their benefit, place, office, or employ-

ment of profit, under the said corporation, shall be incapable of being

elected a member of the said corporation, and during such time as he

shall be continued a member thereof, if he shall, in his own name, or in

the name of any person or persons, in trust for him, or for his benefit,

have, hold or exercise, accept, possess or enjoy, any office, place or

employment of profit, under the said corporation, or under the common
council of the said corporation, such member shall, from the time of his

having, holding, exercising, possessing and enjoying such office, place,

and employment of profit, cease to be a member of the said corporation.
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And we do, for iis, our heirs and successors, ordain and declare, that the

major part of such of them as shall be present at any meeting of the

said corporation, convened and assembled for that purpose by a conve-

nient notice thereof, shall have power from time to time, hereafter to

authorize and appoint such persons as they shall think fit to take sub-

scriptions, and to gather and collect such money as shall be by any
person or persons contributed for the purpose aforesaid; and shall and
may revoke and make void such authorities and appointments, as often

as they shall see cause so to do. And we do hereby, for us, our heirs

and successors, ordain and direct, that the said corporation every year

lay an account in writing before the chancellor, speaker, or commission-

ers for the custody of the great seal of Great Britain of us, our heirs and
successors ; and the chief justice of the court of common pleas, and the

chief of the exchequer of our heirs and successors for the time being, or

any two of them, of all moneys and effects by them received or expended,

for the carrying on the good purposes aforesaid.

And we do hereby, for us, our heirs and successors, give and grant

unto the said corporation, and their successors, full power and authority

to constitute, ordain and make such and so many by-laws, institutions,

orders, and ordinances as to them, or the greater part of them, at their

general meeting for that purpose, shall deem necessary and convenient

for the well ordaining and governing of the said corporation ; and the

said by-laws, constitutions, orders and ordinances, or any of them, to

alter and annul, as they, or the major part shall see requisite: and in

and by such by-laws, rules, orders and ordinances, to sell, impose and

inflict, reasonable pains and penalties upon any offender or offenders,

who shall transgress, break or violate the said by-laws, constitutions,

orders and ordinances, so made as aforesaid, and to mitigate the same as

they, or the major part of them then present shall think convenient;

which said pains and penalties, shall and may be levied, sued for, taken,

retained and recovered by the said corporation and their successors, by
their officers and servants, from time to time, to be appointed for that

purpose, by action of debt, or^by any other lawful ways or means, to

the use and behoof of the said corporation and their successors, all and

singular: which by-laws, constitutions, orders and ordinances, pains and

penalties, from time to time so made and imposed, shall be reasonable,

and not contrary or repugnant to the laws or statutes of this our realm;

and that such by-laws, constitutions and ordinances, pains and penalties,

from time to time to be made and imposed, and any repeal or alteration

thereof, or any of them, may be likewise agreed to or established and
confirmed by the said general meeting of the said corporation, to be held

and kept next after the same shall be respectively made.

And whereas the said corporation intend to settle a colony, and to

make an habitation and plantation on that part of our province of South
Carolina, in America, hereinafter described, Know ye, that we greatly

desiring the happy success of the said corporation, for their further

encouragement in accomplishing so excellent a work, have, of our

foresaid grace, certain knowledge and mere motion, given and granted

by these presents, for us, our heirs and successors, do give and grant

to the said corporation and their successors, under the reservation,
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limitation and declaration, hereafter expressed, seven undivided parts,

the whole in eight equal parts to be divided, of all those lands, country

and territories, situate, lying and being in that part of South Carolina,

in America, which lies from the most northern part of a stream, or river

there, commonly called the Savannah, all along the sea coast to the

southward, to the southern stream of a certain other great water or river,

called the Alatamaha, and westwardly from the heads of the said rivers

respectively, in direct lines to the south seas ; and all that share, circuit

and precinct of land, within the said boundaries, with the islands on the

sea, lying opposite to the eastern coast of the said lands, within twenty

leagues of the same ; which are not inhabited already, or settled by any
authority derived from the crown of Great Britain, together with all the

soils, grounds, havens, ports, gulfs and bays, mines, as well royal mines

of gold and silver, as other minerals, precious stones, quarries, woods,

rivers, waters, fishings, as well royal fishings of whale and sturgeon as

other fishings, pearls, commodities, jurisdictions, royalties, franchises,

privileges, and pre-eminences, within the said frontiers, and the precincts

thereof and thereunto, in any sort belonging and appertaining, and which

we, by our letters patent, may or can grant, and in as ample manner and

sort as we may, or any our royal progenitors have hitherto granted to

any company, body politic or corporate, or to any adventurer or adven-

turers, undertaker or undertakers, of any discoveries, plantation or traffic,

of, in, or into any foreign port whatsoever; and in as legal and ample
manner as if the same were herein particularly mentioned and expressed,

to have, hold, possess and enjoy, the said seven undivided parts, the

whole into eight equal parts to be divided as aforesaid, of all and singu-

lar the lands, countries and territories, with all and singular other the

premises herein before, by these presents, granted or mentioned, or intended

to be granted to them, the said corporation, and their successors for ever,

for the better support of the said colony, to be holden of us, our heirs and

successors, as of our honorable , of Hampton-court, of our courts

of Middlesex in free and common soccage, and not in capite, yield-

ing, and paying therefor, to us, our heirs and successors, yearly for ever,

the sum of eleven shillings for every hundred acres of the said lands,

which the said corporation shall grant, demise, plant or settle ; the said

payment not to commence or to be made, until ten years after such

grant, demise, planting or settling ; and to be answered and paid to us,

our heirs and successors, in such manner, and in such species of money
or notes as shall be current in payment, by proclamation from time to

lime, in our said province of South Carolina. All which lands, countries,

territories and premises, hereby granted or mentioned, and intended to be

granted, we do, by these presents, make, erect and create one indepen-

dent and separate province, by the name of Georgia, by which name
we will the same henceforth be called. And that all and every person

or persons, who shall at any time hereafter inhabit or reside within our

said province, shall be, and are hereby declared to be, free, and shall not

be subject to be bound to obey any laws, orders, statutes, and constitu-

tions, which have been heretofore made, ordered or enacted by, for, or as

the laws, orders, statutes or constitutions of our said province of South

Carolina (save and except only the command of the militia), of our said
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province of Georgia, to our governor for the time being of South Caro-

lina, in manner hereafter declared ; but shall be subject to, and bound to

obey, such laws, orders, statutes and constitutions, as shall from time to

time be made, ordered and enacted, for the better government of the said

province of Georgia, in the manner heretofore declared.

And we do hereby, for our heirs and successors, ordain, will and estab-

lish, that for and during the term of twenty-one years, to commence from

the date of these our letters patent, the said corporation assembled for

that purpose, shall and may form and prepare laws, statutes, and ordi-

nances, fit and necessary for, and concerning the government of the said

colony, and not repugnant to the laws and statutes of England ; and the

same shall and may present under their common seal to us, our heirs and

successors, in our or their privy council, for our or their approbation or

disallowance ; and the said laws, statutes and ordinances, being approved

of by us, our heirs and successors, in our or their privy council, shall

from thenceforth be in full force and virtue within our said province of

Georgia. And forasmuch as the good and prosperous success of the said

colony cannot but chiefly depend, next under the blessing of God, and

the support of our royal authority, upon the provident and good direc-

tion of the whole enterprise, and that it will be too great a burthen upon
all the members of the said corporation to be convened so often as may
be requisite, to hold meetings for the settling, supporting, ordering and

maintaining the said colony, therefore we do will, ordain and establish,

that the said common council for the time being of the said corporation,

being assembled for that purpose, or the major part of them, shall from

time to time, and at all times hereafter, have full power and authority to

dispose of, extend and apply all the monies and effects belonging to the

said corporation, in such manner and ways, and by such expenses as

they shall think best to conduce to the carrying on and effecting the good
purposes herein mentioned and intended: and also shall have full power
in the name and on account of the said corporation, and with and under

their common seal, to enter under any covenants or contracts for carrying

on and of effecting the purposes aforesaid. And our further will and
pleasure is, that the said common council for the time being, or the major

part of such common council, which shall be present and assembled for

that purpose, from time to time, and at all times hereafter, shall and may
nominate, constitute and appoint a treasurer or treasurers, secretary or

secretaries, and such other officers, ministers and servants of the said

corporation, as to them or the major part of them as shall be present,

shall seem proper or requisite for the good management of their afiairs
;

and at their will and pleasure to displace, remove and put out such

treasurer or treasurers, secretary or secretaries, and all such other officers,

ministers and servants, as often as they shall think fit so to do, and others

in the room, office, place or station of him or them so displaced, removed
or put out, to nominate, constitute, and appoint ; and shall and may
determine and ap[)oint such reasonable salaries, perquisites and other

rewards for their labor, or service of such officers, servants and persons,

as to the said common council shall seem meet : and all such officers,

servants, and persons shall, before the acting in their respective offices,

take an oath, to be to them administered by the chairman for the time being
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of the said common council of the said corporation, who is hereby author-

ized to administer the same, for the faithful and due execution of their

respective offices and places. And our will and pleasure is, that all such

person and persons, who shall from time to time be chosen or appointed

treasurer or treasurers, secretary or secretaries of the said corporation, in

manner hereinafter directed, shall, during such times as they shall serve

in the said offices respectively, be incapable of being a member of the said

corporation. In case any member shall die, or shall by writing under his

or their hands respectively resign his or their office or offices of common
co"uncil-man, or common council-men ; the said corporation, or the major

part of such of them as shall be present, shall and may, at such meeting, on

the said third Tuesday in March, yearly, in manner as aforesaid, next after

such death or resignation, and at no other meeting of the said corporation,

into the room or place of such person or persons, so dead or so resigning,

elect and choose one or more such person or persons, being members of

the said corporation, as to them shall seem meet ; and our will is, that all

and every person or persons which shall from time to time hereafter be

elected common council-men of the said corporation as aforesaid, do, and

shall, before he or they act as common council-men of the said corpora-

tion, take an oath for the faithful and due execution of their office ; which

oath the president of the said corporation for the time being, is hereby

authorized and required to administer to such person or persons elected

as aforesaid. And our will and pleasure is, that the first president of the

said corporation is and shall be our trusty and well beloved, the said

John, lord viscount Percival ; and that the said president shall, within

thirty days after the passing of this charter, cause a summons to issue to

the several members of the said corporation, herein particularly named,

to meet at such time and place as he shall appoint, to consult about and

transact the business of the said corporation. And our will and pleasure

is, and we, by these presents, for us, our heirs and successors, grant,

ordain and direct, that the common council of this corporation shall

consist of fifteen in number; and we do, by these presents, nominate,

constitute and appoint our right trusty and well beloved John, lord

viscount Percival, our trusty and well beloved Edward Digby, George

Qarpenter, James Oglethorpe, George Heathcote, Thomas Laroche,

James Vernon, William Beletha, Esqrs., and Stephen Hales, M. A., to

be the common council of the said corporation, to continue in the said

office durino; their good behaviour.

And whereas it is our royal intention, that the members of the said

corporation should be increased by election, as soon as conveniently may
be, to a greater number than is hereby nominated : Our further will and

pleasure is, and we do hereby, for us, our heirs and successors, ordain

and direct, that the number of the members shall not increase so as to

exceed twenty-four. And we do further, of our special grace, certain

knowledge, and mere motion, for us, our heirs and successors, grant,

by these presents, to the said corporation, and their successors, that it

shall be lawful for them and their officers or agents, at all times hereaf-

ter, to transport and convey out of our realm of Great Britain, or any

other our dominions into the said province of Georgia, to be there settled
;

and so many of our loving subjects, or any foreigners that are willing to
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become our subjects, and live under our allegiance in the said colony, as

shall be willing to go to, inhabit, or reside there, with sufficient shipping,

armour, weapons, powder, shot, ordnance, munition, victuals, merchan-

dise and wares, as are esteemed by the wild people, clothing, implements,

furniture, cattle, horses, mares, and all other things' necessary for the

colony, and for the use and defence and trade with the people there, and

in passing and returning to and from the same. Also we do for ourselves

and successors, declare, by these presents, that all and every the persons

which shall happen to be born within the said province, and every of

their children and posterity, shall have and enjoy all liberties, franchises

and immunities of free denizens and natural born subjects, within any of

our dominions, to all intents and purposes, as if abiding and born within

this our kingdom of Great Britain, or any other dominion. And for the

greater care and encouragement of our loving subjects and such others

as shall come to inhabit in our said colony, we do, by these presents, for

us, our heirs and successors, grant, establish, and ordain, that for ever

hereafter, there shall be a liberty of conscience allowed in the worship

of God, to all persons inhabiting, or which shall inhabit, or be resident

within our said province, and tliat all such persons, except papists, shall

have a free exercise of religion, so they be contented with the quiet and

peaceable enjoyment of the same, not giving offence or scandal to the

government.

And our further will and pleasure is, and we do hereby for us, our

heirs and successors, declare and grant, that it shall and n^^ay be lawful

for the said common council, or the major part of them assembled for

that purpose, in the name of the corporation, and under the common
seal, to distribute, convey, assign and set over such particular portions

of lands, tenements and hereditaments, by these presents granted to the

said corporation, unto such our loving subjects, natural born, denizens or

others that shall be willing to become our subjects, and live under our

allegiance in the said colony, upon such terms, and for such estates, and

upon sucli rents, reservations and conditions as the same may be lawfully

granted, and as to the said common council, or the major part of them so

present, shall seem fit and proper. Provided always that no grants shall

be made of any part of the said lands unto any person, being a member
of the said corporation or to any other person in trust, for the benefit of

any member of the said corporation ; and that no person having any

estate or interest, in law or equity, in any part of the said lands, shall be

capable of being a member of the said corporation, during the continu-

ance of such estate or interest. Provided also, that no greater quantity

of lands be granted, either entirely or in parcels, to, or for tlie use, or in

trust for any one person, than five hundred acres ; and that all grants

made contrary to the true intent and meaning hereof, shall be absolutely

null and void. And we do hereby grant and ordain, that such person or

persons, for the time being as shall be thereunto appointed by the said

corporation, shall and may at all times, and from time to time hereafter,

have full power and authority to administer and give the oaths, appointed

by an act of parliament, made in the first year of the reign of our late

royal father, to be taken instead of the oaths of allegiance and supremacy
;

and also the oath of abjuration, to all and every person and persons
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which shall at any time be inhabiting or residing within our said colony :

and in like cases to administer the solemn affirmation to any of the per-

sons commonly called Quakers, in such manner as by the laws of our

realm of Great Britain, the same may be administered. And we do, of

our further grace, certain knowledge and mere motion, grant, estabhsh

and ordain, for us, our heirs and successors, that the said corporation and

their successors shall have full power and authority, for and during the

term of twenty-one years, to commence from the date of these our let-

ters patent, to erect and constitute judicatures and courts of record, or

other courts, to be held in the name of us, our heirs and successors, for

hearing and determining of all manner of crimes, offences, pleas,

processes, plaints, actions, matters, causes and things whatsoever, arising

or happening, within the said province of Georgia, or between persons of

Georgia, whether the same be criminal or civil, and whether the said

crimes be capital or not capital, and whether the said pleas be real, per-

sonal, or mixed ; and for awarding and making out executions thereupon,

to which courts and judicatures, we do hereby, for us, our heirs and suc-

cessors, give and grant full power and authority, from time to time to

administer oaths for the discovery of truth in any matter in controversy,

or depending before them, or the solemn affirmation, to any of the per-

sons commonly called Quakers, in such manner, as by the laws of our

realm of Great Britain, the same may be administered. And our further

will and pleasure is, that the said corporation and their successors do from

time to time, and at all times hereafter, register, or cause to be registered,

all such leases, grants, plantings, conveyances, settlements, and improve-

ments whatsoever, as shall at any time hereafter be made by, or in the

name of the said corporation, of any lands, tenements or hereditaments

within the said province ; and shall yearly send and transmit, or cause to

be sent or transmitted, authentic accounts of such leases, grants, convey-

ances, settlements and improvements respectively, into the auditor of the

plantations for the time being, of our said province of South Carolina

;

to whom we do hereby grant full power and authority from time to time,

as often as need shall require, to inspect and survey such of the said

lands and premises, as shall be demised, granted and settled as aforesaid

:

which said survey and inspection, we do hereby declare, to be intended

to ascertain the quit-rents which shall from time to time become due to

us, our heirs and successors, according to the reservation hereinbefore

mentioned, and for no other purposes whatsoever ; hereby for us, our heirs

and successors, strictly enjoining and commanding, that neither our or

their surveyor, or any person whatsoever, under the pretext and colour

of making the said survey or inspection, shall take, demand or receive,

any gratuity, fee or reward, of or from any person or persons, inhabiting

in the said colony, or from the said corporation, or common council of

the same, on the pain of forfeiture of the said office or affairs, and incur-

ring our highest displeasure. Provided always, and our further will and

pleasure is, that all leases, grants and conveyances to be made by, or in

the name of the said corporation, of any lands within the said province,

or a memorial containino; the substance and effect thereof, shall be regis-

tered with the auditor of the said plantations of us, our heirs and succes-

sors, within the space of one year, to be computed from the date thereof,
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Otherwise the same shall be void. And our further will and pleasure is,

that the rents, issues and other profits, which shall at any time hereafter

come to the said corporation, [shall be so managed and directed as the

said corporation,] or the major part of them which shall be present at any

meeting for that purpose assembled, shall think will most improve and

enlarue the said colony, and best answer the good purposes herein before

mentioned, and for defraying all other charges about the same. And
our will and pleasure is, that the said corporation and their successors

shall from time to time give in to one of the principal secretaries of state,

and to the commissioners of trade and plantations, accounts of the

progress of the said colony.

And our will and pleasure is, that no act done at any meeting of

the said common council of the said corporation shall be effect-

ual and valid, unless eight members at the least of the said com-
mon council, including the member who shall serve as chairman at

the said meeting, be present, and the major part of them consent-

ing thereunto. And our will and pleasure is, that the common council

of the said corporation for the time being, or the major part of them,

who shall be present, being assembled for that purpose, shall from time

to time for, and during, and unto the full end and expiration of twenty-

one years, to commence from the date of these our letters patent, have

full power and authority to nominate, make, constitute and commission,

ordain and appoint, by such name or names, style or styles, as to them
shall seem meet and fitting, all and singular such governors, judges, ma-
gistrates, ministers and officers, civil and military, both by sea and land,

within the said districts, as shall by them be thought fit and needful to

be made or used for the said government of the said colony ; save always,

and except such offices only as shall by us, our heirs and successors, be

from time to time constituted and appointed for the managing and col-

lecting and receiving such revenues, as shall from time to time arise with-

in the said province of Georgia, and become due to us, our heirs and
successors. Provided always, and it is our will and pleasure, that every

governor of the said province of Georgia, to be appointed by the com-
mon council of the said corporation, before he shall enter upon or exe-

cute the said office of governor, shall be approved by us, our heirs or

successors, and shall take such oaths, and shall qualify himself in such

manner in all respects, as any governor or commander in chief of any of

our colonies or plantations in America, are by law required to do ; and
shall give good and sufficient security for observing the several acts of

parliament relating to trade and navigation, and to observe and obey all

instructions that shall be sent to him by us, our heirs and successors, or

any acting under our or their authority, pursuant to the said acts, or

any of them. And we do, by these presents, for us, our heirs and suc-

cessors, will, grant and ordain, that the said corporation and their suc-

cessors, shall have full power for and during, and until the full end and
term of twenty-one years, to commence from the date of these our letters

patent, by any commander or other officer or officers, by them for that

purpose from time to time appointed, to train and instruct, exercise and
govern a militia, for the special defence and safety of our said colony, to

assemble in martial array the inhabitants of the said colony, and to lead
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and to conduct them, and with them to encounter, expulse, repel, resist,

and pursue by force of arms, as well by sea as by land, within or with-

out the limits of our said colony ; and also to kill, slay and destroy, and

conquer by all fighting ways, enterprises and means whatsoever, all and

every such person or persons as shall at any time hereafter, in any hostile

manner, attempt or enterprise the destruction, invasion, detriment or annoy-

ance of our said colony ; and to use and exercise the martial law in time of

actual war and invasion or rebellion, in such cases where by law the

same niiay be used or exercised ; and also from time to time to erect

forts, and fortify any place or places within our said colony, and the

same to furnish with all necessary ammunition, provisions and stores of

war, for offence and defence, and to comniit from time to time the cus-

tody or government of the same, to such person or persons as to them
shall seem meet : and the said forts or fortifications to demolish at their

pleasure ; and to take and surprise, by all w^ays and means, all and
every such person or persons, with their ships, arms, ammunition and

other goods, as shall in an hostile manner invade, or attempt the invading,

conquering or annoying of our said colony. And our will and pleasure

is, and we do hereby, for us, our heirs and successors declare and grant,

that the governor and commander-in-chief of the province of South

Carolina, of us, our heirs and successors, for the time being, shall at all

times hereafter have the chief command of the militia of our said pro-

vince hereby erected and established ; and that such militia shall observe

and obey all orders and directions that shall from time to time be given

or sent to them by the said governor or commander-in-chief; any thing

in these presents before contained to the contrary hereof, in any wise

notwithstanding. And of our more special grace, certain knowledge and

mere motion, we have given and granted, and by these presents, for us,

our heirs and successors, do give and grant, unto the said corporation

and their successors, full power and authority to import and export their

goods, at and from any port or ports that shall be appointed by us, our

heirs and successors, wiihin the said province of Georgia for that pur-

pose, w^ithout being obliged to touch at any other port in South Carolina.

And we do, by these presents, for us, our heirs and successors, will and

declare, that from and after the termination of the said term of twenty-

one years, such form of government and method of making laws, sta-

tutes and ordinances, for the better governing and ordering the said pro-

vince of Georgia, and the inhabitants thereof, shall be established and
observed within the same, as we, our heirs and successors, shall hereafter

ordain and apjioint, and shall be agreeable to law ; and that from and

after the determination of the said term of twenty-one years, the governor

of our said province of Georgia, and all officers civil and military, within

the same, shall fiom time to time be nominated and constituted and ap-

pointed by us, our heirs and successors. And lastly we do hereby, for

us, our heirs and successors, grant unto the said corporation and their

successors, that these our letters paient, or the enrolments or exemplifi-

cations thereof, shall be in and by all things good, firm, valid, sufficient

and effectual in the law, according to the true intent and meaning there-

of, and shall be taken, construed and adjudged in all courts and else-

where, in the most favourable and beneficial sense, and for the best ad-
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vantage of the said corporation and their successors: and any omission,

imperfection, defect; matter or cause, or thing whatsoever to the con-

trary, in any wise notwithstanding. In witness, we have caused these

our letters to be made patent : witness ourself at Westminster, the ninth

day of June, one thousand seven hundred and thirty-two, in the fifth

year of our reign.

By writ of privy seal,

COOKS.



II. OF THE UNITED STATES.

I. THE DECLARATION OF INDEPENDENCE.

IN CONGRESS, JULY 4th, 177G.

When in the course of human events it becomes necessary for one

people to dissolve the political bands which have connected them with

another, and to assume among the powers of the earth the separate and

equal station to which the laws of nature and of nature's God entitle them,

a decent respect to the opinions of mankind requires that they should

declare the causes which impel them to the separation.

We hold these truths to be self evident—that all men are created

equal ; that they are endowed by their Creator with certain unalienable

rights; that among these are life, liberty, and tlie pursuit of happiness
;

that to secure these rights governments are instituted among men, deriv-

ing their just powers from the consent of the governed ; that whenever

any form of government becomes destructive of these ends, it is the right

of the people to alter or to abolish it, and to institute a new government,

laying its foundation on such principles, and organizing its powers in such

form, as to them shall seem most likely to effect their safety and

happiness. Prudence, indeed, will dictate, that governments long estab-

lished should not be changed for light and transient causes ; and accord-

ingly all experience hath shown that mankind are more disposed to

suffer, while evils are sufferable, than to right themselves by abolishing

the forms to which they are accustomed : But when a long train of

abuses and usurpations, pursuing invariably the same object, evinces a

design to reduce them under absolute despotism, it is their right—it is

their duty—to throw off such government, and to provide new guards for

their future security. Such has been the patient sufferance of these

colonies, and such is now the necessity which constrains them to alter

their former systems of government. The history of the present king

of Great Britain is a history of repeated injuries and usurpations, all

having in direct object the establishment of an absolute tyranny over

these states. To prove this, let facts be submitted to a candid world:

He has refused his assent to laws the most wholesome and necessary

for the public good:

He has forbidden his governors to pass laws of immediate and pressing

importance, unless suspended in their operation till his assent should be

obtained ; and when so suspended, he has utterly neglected to attend to

them :

He has refused to pass other laws for the accommodation of large

districts of people, unless those people would relinquish the right of

3
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representation in the legislature ; a right inestimable to them, and for-

midable to tyrants only :

He has called together legislative bodies at places unusual, uncomfort-

able, and distant from the depository of their public records, for the sole

purpose of fatiguing them into compliance with his measures:

He has dissolv^ed representative houses repeatedly for opposing, with

manly firmness, his invasions on the rights of the people :

He has refused, for a long time after such dissolutions, to cause others

to be elected, whereby the legislative powers, incapable of annihilation,

have returned to the people at large for their exercise; the state

remaining in the mean time exposed to all the dangers of invasion from

v^'ithout and convulsions within :

He has endeavored to prevent the population of these states ; for that

purpose obstructing the laws for naturalization of foreigners ; refusing to

pass others to encourage their migration hither, and raising the conditions

of new appropriations of lands :

He has obstructed the administration of justice, by refusing his assent

to laws for establishing judiciary powers :

He has made judges dependent on his will alone for the tenure of

their offices, and the amount and payment of their salaries:

He has erected a multitude of new offices, and sent hither swarms of

officers to harass our people and eat out their substance :

He has kept among us in times of peace standing armies, without the

consent of our legislatures ;

He has affected to render the military independent of and superior to

the civil power

:

He has combined v/ith others to subject us to a jurisdiction foreign to

our constitution and unacknowdedged by our laws
;
giving his assent to

their acts of pretended legislation :

For quartering large bodies of armed troops among us

:

For protecting themj3y mock-trial, from punishment for any murders

which they sliould commit on the inhabitants of these states :

For cutting off our trade with all parts of the world :

For imposing taxes on us without our consent

:

For depriving us in many cases of the benefits of trial by jury :

For transporting us beyond seas to be tried for pretended offences :

For abolishing the free system of English laws in a neighboring pro-

vince, establishing therein an arbitrary government, and enlarging its

boundaries so as to render it at once an example and fit instrument for

introducing the same absolute rule into these colonies :

For taking away our charters, abolishing our most valuable laws, and

altering fundamentally the forms of our government

:

For suspending our own legislatures, and declaring themselves invest-

ed with power to legislate for us in all cases whatsoever:

He has abdicated government here, by declaring us out of his protec-

tion and waging war against us :

He has plundered our seas, ravaged our coasts, burnt our towns, and
destroyed the lives of our people :

He is at this time transporting large armies of foreign mercenaries to

complete the works of death, desolation and tyranny, already begun
with circumstances of cruelty and perfidy scarcely paralleled in the most
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barbarous ages, and totally unworthy the head of a civihzed nation:

He has constrained our fellow-citizens taken captive on the high seas

to bear arms against their country, to become the executioners of their

friends and brethren, or to fall themselves by their hands

:

He has excited domestic insurrections amongst us, and has endeavored

to bring on the inhabitants of our frontiers the merciless Indian savages,

whose known rule of warfare is an undistinguished destruction of all ages,

sexes and conditions.

In every stage of these oppressions we have petitioned for redress in

the most humble terms: Our repeated petitions have been answered

only by repeated injury. A prince whose character is thus marked by

every act which may define a tyrant, is unfit to be the ruler of a free

people.

Nor have we been wanting in attentions to our British brethren. We
have warned them from time to time of attempts by their legislature to

extend an unwarrantable jurisdiction over us. We have reminded them

of the circumstances of our emigration and settlement here. We have

appealed to their native justice and magnanimity ; and we have conjured

them by the ties of our common kindred to disavow these usurpations,

which would inevitably interrupt our connections and correspondence.

They too have been deaf to the voice of justice and consanguinity.

We must, therefore, acquiesce in the necessity which denounces our

separation, and hold them as we hold the rest of mankind—enemies in

war ; in peace, friends.

We, therefore, the representatives of the United States of America in

o-eneral congress assembled, appealing to the Supreme Judge of the

world for the rectitude of our intentions, do, in the name and by

authority o[ the good people of these colonies, solemnly publish and de-

clare • That these United States are, and of right ought to be, free and
independent states ; that they are absolved from all allegiance to the

British crown, and that all political connection between them and the

state of Great Britain is, and ought to be, totally dissolved ; and that as

free and independent states, they have full power to levy war, conclude

peace, contract alliances, establish commerce, and to do all other acts and

things which independent states may of right do. And for the support of

this declaration, with a firm reliance on the protection of Divine Provi-

dence, we mutually pledge to each other our lives, our fortunes, and our

sacred honor.

JOHN HANCOCK.

NEW-HAMPSHIRE.
JOSIAH BARTLETT,
WILLIAM WHIPPLE,
MATTHEW THORNTON.

MASSACHUSETTS BAY.

SAMUEL ADAMS,
JOHN ADAMS,
ROBERT TREAT PAINE,
ELBRIDGE GERRY.

RHODE ISLAND, ETC.

STEPHEN HOPKINS,
WILLIAM ELLERY.

CONNECTICUT.

ROGER SHERMAN,

SAMUEL HUNTINGTON,
WILLIAM WILLIAMS,
OLIVER WOLCOTT.

NEW-YORK.
WILLIAM FLOYD,
PHILIP LIVINGSTON,
FRANCIS LEWIS,
LEWIS MORRIS.

NEW-JERSEY.
RICHARD STOCKTON,
JOHN WITHERSPOON,
FRANCIS HOPKINSON,
JOHN HART,
ABRAHAM CLARK.
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PENNSYLVANIA.

ROBERT MORRIS,
BENJAMIN RUSPI,
BENJAMIN FRANKLIN,
JOHN MORTON,
GEORGE CLYMER,
JAMES SMITH,
GEORGE TAYLOR,
JAMES WILSON,
GEORGE ROSS.

DELAWARE.
C^SAR RODNEY,
GEORGE READ,
THOMAS McKEAN.

MARYLAND.
SAMUEL CHASE,
WILLIAM PACA,
THOMAS STONE,
CHARLES CARROLL,

of Carrollton.

VIRGINIA.

GEORGE WYTHE,
RICHARD HENRY LEE,
THOMAS JEFFERSON,
BENJAMIN HARRISON,
THOMAS NELSON, Jun.,

FRANCIS LIGHTFOOT LEE,
CARTER BRAXTON.

NORTH-CAROLINA.

WILLIAM HOOPER,
JOSEPH HEWS,
JOHN PENN.

SOUTH-CAROLINA.

EDWARD RUTLEDGE,
THOMAS HEYVVARD, Jun.,

THOMAS LYNCH, Jun.,

ARTHUR MIDDLETON.
GEORGIA.

BUTTON GWINNETT,
LYMAN HALL,
GEORGE WALTON.

II. ARTICLES OF CONFEDERATION.

IN CONGRESS, JULY 8, 1778.

Articles of Confederation and perpetual Union, between the
STATES OF New-HampshirE; Massachusetts-Bay, Rhode Island

AND Providence Plantations, Connecticut, New-York, New-
Jersey, Pennsylvania, Delaware, Maryland, Virginia, North
Carolina, South Carolina and Georgia..

ARTICLE L

The style of this confederacy shall be " The LTnited States of

America."

ARTICLE n.

Each state retains its sovereignty, freedom, and independence, and

every power, jurisdiction and right, which is not by this confederation

expressly delegated to the United States in congress assembled.

ARTICLE III.

The said states hereby severally enter into a firm league of friend-

ship with each other, for their common defence, the security of their

liberties, and their mutual and general welfare, binding themselves to

assist each other against all force offered to, or attacks made upon them,
or any of them, on account of religion, sovereignty, trade, or any other

pretence whatever.
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ARTICLE IV.

The better to secure and perpetuate mutual friendship and inter-

course among the people of the different states in this union, the free

inhabitants of each of these states, paupers, vagabonds, and fugitives

from justice excepted, shall be entitled to all privileges and immunities

of free citizens in the several states ; and the people of each state shall

have free ingress and egress, to and from any other state, and shall

enjoy therein all the privileges of trade and commerce, subject to the

same duties, impositions and restrictions, as the inhabitants thereof re-

spectively ; Provided, That such restrictions shall not extend so far as to

prevent the removal of property imported into any state, to any other

state of which the owner is an inhabitant ; Provided also. That no im-

positions, duties, or restrictions shall be laid by any state, on the pro-

perty of the United States, or either of them.

If any person guilty of, or charged with treason, felony, or other

high misdemeanor in any state shall flee from justice, and be found in

any of the United States, he shall, upon the demand of the governor, or

executive power of the state from which he fled, be delivered up and

removed to the state having jurisdiction of his offence.

Full faith and credit shall be given in each of these states, to the

records, acts, and judicial proceedings of the courts, and magistrates of

every other state.

ARTICLE V.

For the more convenient management of the general interests of

the United States, delegates shall be annually appointed in such manner
as the legislature of each state shall direct, to meet in congress on the

first Monday in November, in every year, with a power i-eserved to each

state, to recall its delegates, or any of them, at any time within the

year, and to send others in their stead, for the remainder of the year.

No state shall be represented in congress by less than two nor

more than seven members ; and no person shall be capable of being a

delegate for more than three years, in any term of six years ; nor shall

any person being a delegate, be capable of holding any office under the

United States, for which he, or any other for his benefit, receives any
salary, fees, or emoluments, of any kind.

Each state shall maintain its own delegates in a meeting of the

states, and while they act as members of the committee of the states.

In determining questions in the United States in congress assembled,

each state shall have one vote.

Freedom of speech and debate in congress shall not be impeached

or questioned in any court or place out of congress, and the members of

congress shall be protected in their persons from arrests and imprison-

ments during the time of their going to and from and attendance on

congress, except for treason, felony, or breach of the peace.

ARTICLE VI.

No state, without the consent of the United States in congress

assembled, shall send any embassy to, or receive any embassy from, or
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enter into any conference, agreement, alliance, or treaty, with any

king, prince, or state, nor shall any person holding any office of profit or

trust under the United States, or any of them, accept of any present,

emolument, office, or title, of any kind whatever, from any king, prince,

or foreign state ; nor shall the United States in congress assembled, or

any of them, grant any title of nobility.

No two or more states shall enter into any treaty, confederation

or alliance whatever, between them, v/ithout the consent of the United

States in congress assembled, specifying accurately the purposes for

which the same is to be entered into, and how long it shall continue.

No state shall lay any imposts or duties which may interfere with

any stipulations in treaties entered into by the United States in congress

assembled, with any king, prince, or state, in pursuance of any treaties

already proposed by congress to the courts of France and Spain.

No vessels of war shall be kept up in time of peace by any state,

except such number only as shall be deemed necessary by the United

States in congress assembled, for the defence of such state, or its trade:

nor shall any body of forces be kept up by any state in time of peace,

except such number only as in the judgment of the United States in

congress assembled, shall be deemed requisite to garrison the forts neces-

sary for the defence of such state ; but every state shall always keep
up a well regulated and disciplined militia, sufficiently armed and

accoutred, and shall provide and constantly have ready for use in public

stores, a due number of field-pieces and tents, and a proper quantity of

arras, ammunition, and camp equipage.

No state shall engage in any war without the consent of the Uni-

ted States in congress assembled, unless such state be actually invaded

by enemies, or shall have received certain advice of a resolution being

formed by some nation of Indians to invade such state, and the danger

is so Imminent as not to admit of a delay till the United States In con-

gress assembled can be consulted ; nor shall any state grant commissions

to any ships or vessels of war, nor letters of marque, or reprisal, except It

be after a declaration of war by the United States in congress assembled,

and then only against the kingdom or state, and the subjects thereof,

against which war has been so declared, and under such regulations as

shall be established by the United States In congress assembled, unless

such state be Infested by pirates, in which case vessels of war may be
fitted out for that occasion, and kept so long as the danger shall con-
tinue, or until the United States in congress assembled shall determine

otherwise.

ARTICLE VII,

When land forces are raised by any state for the common defence,

all officers of, or under the rank of colonel, shall be appointed by the

legislature of each state respectively, by whom such forces shall be

raised, or in such manner as such state shall direct, and all vacancies

shall be filled up by the state which first made the appointment.
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ARTICLE VIII.

All charges of war, and all other expenses that shall he incurred

for the common defence or general welfare, and allowed by the United

States in congress assembled, shall be defrayed out of the common trea-

sury, which shall be supplied by the several states, in proportion to the

value of all land within each state, granted to or surveyed for any per-

son, as such land and the buildings and improvements thereon shall be

estimated, accordino- to such mode as the United States in congress

assembled, shall, from time to time, direct and appoint. The taxes for

paying that proportion, shall be laid and levied by the authority and

direction of the legislature of the several states, within the time agreed

upon by the United States in congress assembled.

ARTICLE IX.

The United States in congress assembled, shall have the sole and

exclusive right and power of determining on peace and war, except

in the cases mentioned in the sixth article ; of sending and receiving em-
bassadors ; entering into treaties and alliances, Provided, That no treaty

of commerce shall be made, whereby the legislative power of the respec-

tive states shall be restrained from imposing such imposts and duties on

foreigners, as their own people are subjected to, or from prohibiting the

exportation or importation of any species of goods or commodities what-

soever; of establishing rules for deciding In all cases, what captures on

land or water shall be legal, and in what manner prizes taken by land

or naval forces in the service of the United States shall be divided or

appropriated ; of granting letters of marque and reprisal in time of peace
;

appointing courts for the trial of piracies and felonies committed on the

high seas ; and establishing courts for receiving and determining finally,

appeals in all cases of captures ; Provided, That no member of congress

shall be appointed a judge of any of the said courts.

The United States in congress assembled, shall also be the last

resort on appeal In all disputes and differences now subsisting, or that

hereafter may arise between two or more states, concerning boundary,

jurisdiction, or any other cause whatever ; which authority shall always

be exercised in the manner following : Whenever the legislative or exe-

cutive authority, or lawful agent of any state in controversy with another,

shall present a petition to congress, stating the matter in question, and

praying for a hearing, notice thereof shall be given by order of congress

to the legislative or executive authority of the other state in controversy,

and a day assigned for the appearance of the parties by their lawful

agents, who shall then be directed to appoint, by joint consent, commis-

sioners or judges to constitute a court for hearing and determining the

matter in question ; but If they cannot agree, congress shall name three

persons out of each of the LTnited States, and from the list of such per-

sons each party shall alternately strike out one, the petitioners beginning,

until the number shall be reduced to thirteen ; and from that number
not less than seven, nor more than nine names, as congress shall direct,
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shall in the presence of congress, be drawn out by lot ; and the persons

whose names shall be so drawn, or any five of them, shall be commission-

ers or judges, to hear and finally determine the controversy, so always as

a major part of the judges who shall hear the cause, shall agree in the

determination : and if eitlier party shall neglect to attend at the day

appointed, without showing reasons which congress shall judge sufficient,

or being present shall refuse to strike, the congress shall proceed to

nominate three persons out of each state, and the secretary of congress

shall strike in behalf of such party absent, or refusing ; and the judg-

ment and sentence of the court to be appointed in the manner before

prescribed shall be final and conclusive ; and if any of the parties shall

refuse to submit to the authority of such court, or to appear or defend

their claim or cause, the court shall nevertheless proceed to pronounce

sentence or judgment, which shall in like manner be final and decisive
;

the judgment or sentence and other proceedings being in either case

transmitted to congress, and lodged among the acts of congress, for the

security of the parties concerned ; Provided, That every commissioner,

before he sits in judgment, shall take an oath, to be administered by one

of the judges of the supreme, or superior court of the state where the

cause shall be tried, "Well and truly to hear and determine the matter

in question, according to the best of his judgment, without favor, affec-

tion or hope of reward :" Provided also. That no state shall be deprived

of territory for the benefit of the United States.

All controversies concerning the private right of soil claimed un-

der different grants of two or more states, whose jurisdictions, as they

may respect such lands, and the states which passed such grants are

adjusted, the said grants, or either of them, being at the same time

claimed to have originated antecedent to such settlement of jurisdiction,

shall, on the petition of either party, to the congress of the United States,

be finally determined, as near as may be, in the same manner as is before

prescribed for deciding disputes respecting territorial jurisdiction between
different states.

The United States in congress assembled, shall also have the

sole and exclusive right and power of regulating the alloy and value of

coin struck by their own authority, or by that of the respective states
;

fixing the standard of weights and measures throughout the United States
;

regulating the trade, and managing all affairs with the Indians, not mem-
bers of any of the states

;
provided that the legislative right of any state

within its own limits, be not infringed or violated ; establishing and regu-

lating post-offices from one state to another, throughout all the United

States, and exacting such postage on the papers passing through the

same, as may be requisite to defray the expenses of the said office

;

appointing all officers of the land forces in the service of the United

States, excepting regimental officers ; appointing all the officers of the

naval force, and commissioning all officers whatever in the service of the

United States ; making rules for the government and regulation of the

said land and naval forces, and directing their operations.

The United States in congress assembled shall have authority to

appoint a committee to sit in the recess of congress, to be denominated,
^' A. Committee of the States," and to consist of one delegate from each
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State ; and to appoint such other committees and civil officers as may
be necessary for managing the general affairs of the United States under

their direction ; to appoint one of their number to preside, provided that

no person be allov^ed to serve in the office of president more than one

year in any term of three years ; to ascertain the necessary sums of

money to be raised for the service of the United States, and to appro-

priate and aprply the same for defraying the public expenses ; to borrow

money or emit bills on the credit of the United States, transmitting every

half year to the respective states an account of the sums of money so

borrowed or emitted : to build and equip a navy ; to agree upon the

number of land forces, and to make requisitions from each state for its

quota in proportion to the number of white inhabitants in such state,

which requisition shall be binding, and thereupon the legislature of each

state shall appoint the regimental officers, raise the men, and clothe, arm
and equip them in a soldier-like manner, at the expense of the United

States ; and the officers and men so clothed, armed and equipped, shall

march to the place appointed, and within the time agreed on by the

United States in congress assembled ; but if the United States in con-

gress assembled, shall, on consideration of circumstances, judge proper

that any state should not raise men, or should raise a smaller number
than its quota, and that any other state should raise a greater number of

men than the quota thereof, such extra number shall be raised, officered,

clothed, armed and equipped in the same manner as the quota of such

state, unless the legislature of such state shall judge that such extra

number cannot be safely spared out of the same, in which case they shall

raise, officer, clothe, arm and equip as many of such extra number as

they judge can be safely spared. And the officers and men so clothed,

armed and equipped shall march to the place appointed, and within the

time agreed on by the United States in congress assembled.

The United States in congress assembled shall never engage in a

war, nor grant letters of marque and reprisal in time of peace, nor enter

into any treaties or alliances, nor coin money, nor regulate the value

thereof, nor ascertain the sums and expenses necessary for the defence

and welfare of the United States, or any ^ of them, nor emit bills,

nor borrow money on the credit of the United States, nor appro-

priate money, nor agree upon the number of vessels of war to be

built or purchased, or the number of land or sea forces to be raised, nor

appoint a commander-in-chief of the army and navy, unless nine states

assent to the same ; nor shall a question on any other point, except

for adjourning from day to day, be determined, unless by the votes of a

majority of the United States in congress assembled.

The congress of the United States shall have power to adjourn

to any time within the year, and to any place within the United States,

so that no period of adjournment be for a longer duration than the space

of six months, and shall publish the journal of their proceedings monthly,

except such parts thereof relating to treaties, alliances, or military opera-

tions, as in their judgment require secrecy ; and the yeas and nays of

the delegates of each state, on any question, shall be entered on the jour-

nal when it is desired by any delegate ; and the delegates of a state, or

any of them at his or their request shall be furnished with a transcript of
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the said journal, except such parts as are above excepted, to lay before

the legislature of the several states.

ARTICLE X.

The committee of the states, or any nine of them, shall be author-

ized to execute, in the recess of congress, such of the powers of congress

as the United States in congress assembled, by the consent of nine states,

shall from time to time think expedient to vest them with ; Provided,

That no power be delegated to the said committee, for the exercise of

which, by the articles of confederation, the voice of nine states, in the

congress of the United States assembled, is requisite.

ARTICLE XL

Canada, acceding to this confederation, and joining in the measures

of the United States, shall be admitted into, and entitled to all the ad-

vantages of this union. But no other colony shall be admitted into the

same, unless such admission be agreed to by nine states.

ARTICLE XIL

All bills of credit emitted, moneys borrowed, and debts contracted,

by or under the authority of congress, before the assembling of the Uni-

ted States in pursuance of the present confederation, shall be deemed
and considered as a charge against the L^nited States, for payment and

satisfaction whereof the said United States and the public faith are here-

by solemnly pledged.

ARTICLE XIII.

Every state shall abide by the determination of the United States

in congress assembled, on all questions which by this confederation are

submitted to them. And the articles of this confederation shall be in-

violably observed by every state, and the union shall be perpetual
;

nor shall any alteration at any time hereafter be made in any of them,

unless such alteration be agreed to in a congress of the United States,

and be afterwards confirmed by the legislatures of every state.

And whereas it hath pleased the great Governor of the world to in-

cline the hearts of the legislatures we respectively represent in congress,

to approve of and to authorize us to ratify the said articles of confedera-

tion and perpetual union—Know ye. That we the undersigned dele-

gates, by virtue of the power and authority to us given for that purpose,

do, by these presents, in the name and in behalf of our respective con-

stituents, fully and entirely ratify and confirm each and every of the

said articles of confederation and perpetual union, and all and singular

the matters and things therein contained. And we do further solemnly

plight and engage the faith of our respective constituents, that they shall

abide by the determinations of the United States in congress assembled,

on all questions which by the said confederation are submitted to them
;

and that the articles thereof shall be inviolably observed by the states
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Inwe respectively represent, and that the union shall be perpetual,

witness whereof, we have hereunto set our hands in congress.

Done at Philadelphia, in the state of Pennsylvania, the 9th day of

July, in the year of our Lord 1778, and in the third year of the Inde-

pendence of America.

NIr^V HAMPSHIRE,
JOSIAH BARTLETT,
JOHN WENTWORTH, Jun.

MASSACHUSETTS BAY,
JOHN HANCOCK,
SAMUEL ADAMS,
ELBRIDGE GERRY,
FRANCIS DANA,
JAMES LOVELL,
SAMUEL HOLTON.

RHODE ISLAND, ETC.

WILLIAM ELLERY,
HENRY MERCHANT,
JOHN COLLINS.

CONNECTICUT.

ROGER SHERMAN,
SAMUEL HUNTINGTON,
OLIVER WOLCOTT,
TITUS HAZMER,
ANDREW ADAMS.

NEW-YORK.
JAMES DUANE,
FRANCIS LEWIS,
WILLIAM DUER,
GOVERNEUR MORRIS.

NEW-JERSEY.
JOHN WITHERSPOON,
NATHANIEL SCUDDER.

PENNSYLVANIA.
ROBERT MORRIS,
DANIEL ROBERDEAU,

JONATHAN BAYARD SMITH,
WILLIAM CLINGAN,
JOSEPH REED.

DELAWARE.
THOMAS McKEAN,
JOHN DICKINSON,
NICHOLAS VANDYKE.

MARYLAND.
JOHN HANSON,
DANIEL CARROLL.

VIRGINIA.

RICHARD HENRY LEE,
JOHN BANISTER,
THOMAS ADAMS,
JOHN HARVEY,
FRANCIS LIGHTFOOT LEE,

NORTH CAROLINA.

JOHN PENN,
CORNELIUS HARNETT,
JOHN WILLIAMS.

SOUTH CAROLINA.

HENRY LAURENS,
WILLIAM HENRY DRAYTON,
JOHN MATTHEWS,
RICHARD HUTSON,
THOMAS HAYWARD, Jun.

GEORGIA.

JOHN WALTON,
EDWARD TELFAIR,
EDWARD LANGWORTHY.

III. THE CONSTITUTION OF THE UNITED STATES, AND
AMENDMENTS.

ADOPTED SEPTEMBER 17th, 1787.

We, the people of the United States, in order to form a more perfect

union, establish justice, insure domestic tranquillity, provide for the

common defence, promote the general welfare, and secure the blessings

of liberty to ourselves and our posterity, do ordain and establish this

constitution for the United States of America.

Note.—The Articles of Confederation were finally ratified on the first day of
March, 1781 ; the state of Maryland having, by her delegates in congress, on
that day acceded thereto.
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ARTICLE I.

SECTION I.

All legislative powers herein granted, shall be vested in a con-

gress of the United States, which shall consist of a senate and house of

representatives.

SECTION II.

1. The house of representatives shall be composed of members
chosen every second year by the people of the several states ; and the

electors in each state shall have the qualifications requisite for electors of

the most numerous branch of the state legislature.

2. No person shall be a representative who shall not have attained

to the age of twenty-five years, and been seven years a citizen of the

United States, and who shall not, when elected, be an inhabitant of that

state in which he shall be chosen.

3. Representatives and direct taxes shall be apportioned among
the several states which may be included within this union, according

to their respective numbers, which shall be determined by adding to the

whole number of free persons, including those bound to service for a

term of years, and excluding Indians not taxed, three-fifths of all other

persons. The actual enumeration shall be made within three years after

the first meeting of the congress of the United States, and within every

subsequent term of ten years, in such manner as they shall by law di-

rect. The number of representatives shall not exceed one for every

thirty thousand, but each state shall have at least one representative
;

and until such enumeration shall be made the state of New Hampshire
shall be entitled to choose three ; Massachusetts eight ; Rhode Island

and Providence Plantations one ; Connecticut five ; New-York six ; New
Jersey four ; Pennsylvania eight ; Delaware one ; Maryland six ; Vir-

ginia ten ; North Carolina five ; South Carolina five ; and Georgia

three.

4. When vacancies happen in the representation from any state,

the executive authority thereof shall issue writs of election to fill such

vacancies.

5. The house of representatives shall choose their speaker and
other officers, and shall have the sole power of impeachment.

SECTION III.

1. The senate of the United States shall be composed of two
senators from each state, chosen by the legislature thereof, for six

years ; and each senator shall have one vote.

2. Immediately after they shall be assembled in consequence of the

first election, they shall be divided, as equally as may be, into three

classes. The seats of the senators of the first class shall be vacated at

the expiration of the second year ; of the second class at the expiration
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of the fourth 3^ear, and of the third class at the expiration of the sixth

year ; so that one third naay be chosen every second year ; and if va-

cancies happen by resignation or otherwise, during the recess of the

legislature of any state, the executive thereof may make temporary ap-

pointments until the next meeting of the Legislature, which shall then

fill such vacancies.

3. No person shall be a senator who shall not have attained to the

age of thirty years, and been nine years a citizen of the United States,

and who shall not, when elected, be an inhabitant of that state for

which he shall be chosen.

4. The vice president of the United States shall be president of

the senate, but shall have no vote unless they be equally divided.

5. The senate shall choose their other officers, and also a president

pro tempore^ in the absence of the vice president, or when he shall

exercise the office of president of the United States.

6. The senate shall have the sole power to try all impeachments :

when sitting for that purpose, they shall be on oath or affirmation.

When the president of the United States is tried, the chief justice shall

preside ; and no person shall be convicted without the concurrence of

two thirds of the members present.

7. Judgment in cases of impeachment shall not extend further than

to removal from office, and disqualification to hold and enjoy any office

of honor, trust or profit, under the United States ; but the party con-

victed shall nevertheless be liable and subject to indictment, trial, judg-

ment and punishment, according to law.

SECTION IV.

1. The times, places and manner of holding elections for senators and

representatives, shall be prescribed in each state by the legislature

thereof; but the congress may at any time, by law, make or alter such

regulations, except as to the places of choosing senators.

2. The congress shall assemble at least once in every year, and such

meeting shall be on the first Monday in December, unless they shall by

law appoint a different day.

SECTION V.

1. Each house shall be the judge of the elections, returns and qualifica-

tions of its own members ; and a majority of each shall constitute a

quorum to do business ; but a smaller number may adjourn from day to

day, and may be authorized to compel the attendance of absent mem-
berg, in such manner, and under such penalties, as each house may
provide.

2. Each house may determine the rules of its proceedings, punish its

members for disorderly behavior, and with the concurrence of two
thirds, expel a member.

3. Each house shall keep a journal of its proceedings, and from time

to time publish the same, excepting such parts as may, in their judg-

ment, require secrecy ; and the yeas and nays of the members of either
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house, on any question, shall, at the desh^e of one fifth of those present,

be entered on the journal.

4. Neither house, during the session of congress, shall, without the

consent of the other, adjourn for more than three days, nor to any other

place than that in which the two houses shall be sitting.

SECTION VI.

1. The senators and representatives shall receive a connpensation for

their services, to be ascertained by law, and paid out of the treasury of

the United States. They shall in all cases, except treason, felony, and
breach of the peace, be privileged from arrest during their attendance

at the session of their respective houses, and in going to and returning

from the same ; and for any speech or debate in either house they shall

not be questioned in any other place.

2. No senator or representative shall, during the time for which he

was elected, be appointed to any civil office under the authority of the

United States, which shall have been created, or the emoluments whereof
shall have been increased, during such time ; and no person holding any
office under the United States shall be a member of either house during

his continuance in office.

SECTION VII.

1. All bills for raising revenue shall originate in the house of rep-

resentatives ; but the senate may propose or concur with amendments,

as on other bills.

2. Every bill which shall have passed the house of representatives

and the senate shall, before it become a law, be presented to the

president of the United States : If he approve, he shall sign it ; but if

not, he shall return it, with his objections, to that house in which it shall

have originated, who shall enter the objections at large on their journal,

and proceed to reconsider it. If after such reconsideration two thirds of

that house shall agree to pass the bill, it shall be sent, together with the

objections, to the other house, by which it shall likewise be reconsidered
;

and if approved by two thirds of that house, it shall become a law.

But, in all such cases, the votes of both houses shall be determined by
yeas and nays ; and the names of the persons voting for and against

the bill shall be entered on the journal of each house respectively. If

any bill shall not be returned by the president within ten days, (Sundays

excepted,) after it shall have been presented to him, the same shall be a

law, in like manner as if he had signed it, unless the congress, by their

adjournment, prevent its return, in which case it shall not be a Islw.

3. Every order, resolution, or vote, to which the concurrence of the

senate and house of representatives may be necessary, (except on a

question of adjournment,) shall be presented to the president of the

United States ; and, before the same shall take effect, shall be approved

by him, or, being disapproved by him, shall be repassed by two thirds of

the senate and house of representatives, according to the rules and

limitations prescribed in the case of a bill.
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SECTION VIII.

1. The congress shall have power

—

To lay and collect taxes, duties, imposts, and excises ; to pay the

debts, and provide for the common defence, and general welfare of the

United States ; but all duties, imposts, and excises, shall be uniform

throughout the United States

:

2. To borrow money on the credit of the United States:

3. To regulate commerce with foreign nations, an4, among the several

states and with the Indian tribes

:

4. To establish an uniform rule of naturalization, and uniform laws on

the subject of bankruptcies, throughout the United States:

5. To coin money, regulate the value thereof, and of foreign coin, and

fix the standard of weights and measures:

6. To provide for the punishment of counterfeiting the securities and

current coin of the United States

:

7. To establish post-offices and post-roads

:

8. To promote the progress of science and useful arts, by securing

for limited times to authors and inventors the exclusive right of their

respective writings and discoveries :

9. To constitute tribunals inferior to the supreme court

:

10. To define and punish piracies and felonies committed on the high

seas, and offences against the law of nations

:

11. To declare war, grant letters of marque and reprisal, and make
rules concerning captures on land and water

:

12. To raise and support armies ; but no appropriation of money to

that use shall be for a longer term than two years

:

13. To provide and maintain a navy

:

14. To make rules for the government and regulation of the land and

naval forces

:

15. To provide for calling forth the militia to execute the laws of the

union, suppress insurrections, and repel invasions

:

16. To provide for organizing, arming, and disciplining the militia, and

for governing such part of them as may be employed in the service of

the United States ; reserving to the states, respectively, the appointment

of the officers, and the authority of training the militia, according to the

discipline prescribed by congress :

17. To exercise exclusive legislation, in all cases whatsoever, over

such district, (not exceeding ten miles square,) as may, by cession of

particular states, and the acceptance of congress, become the seat of

government of the United States ; and to exercise like authority over all

places purchased by the consent of the legislature of the state in which

the same shall be, for the erection of forts, magazines, arsenals, dock

yards, and other needful buildings : And,
18. To make all laws which shall be necessary and proper for carry-

ing into execution the foregoing powers, and all other powers vested by
this constitution in the government of the United States, or in any

department or officer thereof.
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SECTION IX.

1. Tlie migration or importation of such persons as any of the states

now existing shall think proper to admit, shall not be prohibited by the

congress prior to the year eighteen hundred and eight ; but a tax or

duty may be imposed on such importation, not exceeding ten dollars for

each person.

2. The privilege of the writ of habeas corpus shall not be suspended,

unless when, in cases of rebellion or invasion, the public safety may
require it.

3. No bill of attainder or ex post facto law, shall be passed.

4. No capitation or other direct tax shall be laid, unless in proportion

to the census or enumeration herein before directed to be taken.

5. No tax or duty shall be laid on articles exported from any state.

No preference shall be given by any regulation of commerce or revenue,

to the ports of one state over those of another ; nor shall vessels bound
to or from one state, be obliged to enter, clear, or pay duties in another.

6. No money shall be dravv^n from the treasury but in consequence of

appropriations made by law ; and a regular statement and account of the

receipts and expenditures of all public money, shall be published from

time to time.

7. No title of nobility shall be granted by the United States; and no

person holding any office of profit or trust under them, shall, without the

consent of the congress, accept of any present, emolument, office, or

title of any kind whatever, from any king, prince, or foreign state.

SECTION x.

1. No state shall enter into any treaty, alliance, or confederation
;

grant letters of marque and reprisal ; coin money ; emit bills of credit
;

make any thing but gold and silver coin a tender in payment of debts

;

pass any bill of attainder, ex post facto law, or law impairing the obliga-

tion of contracts; or grant any title of nobility.

2. No state shall, without the consent of the congress, lay any impost

or duties on imports or exports, except what may be absolutely necessary

for executing its inspection laws ; and the net produce of all duties and

imposts laid by any state on imports or exports, shall be for the use of

the treasury of the United States ; and all such laws shall be subject to

the revision and control of the congress. No state shall, without the

consent of congress, lay any duty of tonnage, keep troops or ships of

war in time of peace, enter into any agreement or compact with another

state, or with a foreign power, or engage in a war, unless actually

invaded, or in such imminent danger as will not admit of delay.

ARTICLE II.

SECTION I.

1. The executive power shall be vested in a president of the United

States of America. He shall hold his office during the term of four
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years, and, together with the vice president, chosen for the same term,

be elected as follows :

2. Each state shall appoint, in such manner as the legislature thereof

may direct, a number of electors, equal to the whole number of senators

and representatives to which the state may be entitled in the congress
;

but no senator or representative, or person holding an office of trust or

profit under the United States, shall be appointed an elector.

3. [The electors shall meet in their respective states, and vote by bal-

lot for president and vice president, one of whom, at least, shall not be

an inhabitant of the same state with themselves: They shall name in

their ballots tlie person voted for as president, and in distinct ballots the

person voted for as vice president ; and they shall make distinct lists of

all persons voted for as president, and of all persons voted for as vice

president, and of the number of votes for each ; which lists they shall

sign and certify, and transmit, sealed, to the seat of the government of

the United States, directed to the president of the senate. The presi-

dent of the senate shall, in presence of the senate and house of repre-

sentatives, open all the certificates, and the votes shall then be counted
;

the person having the greatest number of votes for president shall be

the president, if such number be a majority of the whole number of elec-

tors appointed ; and if no person have such majority, then, from the

persons having the highest numbers, not exceeding three, on the list of

those voted for as president, the house of representatives shall choose

immediately, by ballot, the president. But, in choosing the president,

the votes shall be taken by states, the representation from each state

having one vote ; a quorum for this purpose shall consist of a member
or members from two thirds of the states, and a majority of all the states

shall be necessary to a choice. And if the house of representatives shall

not choose a president, whenever the right of choice shall devolve upon

them, before the fourth day of March next following, then the vice presi-

dent shall act as president, as in the case of the death or other constitu-

tional disability of the president.

4. The person having the greatest number of votes as vice president

shall be the vice president, if such number be a majority of the whole

number of electors appointed ; and if no person have a majority, then,

from the two highest numbers on the list, the senate shall choose the

vice president : a quorum for the purpose shall consist of two thirds of the

whole number of senators ; and a majority of the whole number shall be

necessary to a choice.

5. But no person constitutionally ineligible to the office of president,

shall be eligible to that of vice president of the United States.]*

6. The congress may determine the time of choosing the electors, and

the day on which they shall give their votes ; which day shall be the

same throughout the United States.

7. No person, except a natural born citizen, or a citizen of the United

States at the time of the adoption of this constitution, shall be eligible to

the office of president ; neither shall any person be eligible to that office

* Amendment of October 17th, 1804,

4
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who shall not have attamed to the age of thirty-five years, and been four-

teen years a resident within the United States.

8. In case of the removal of the president from office, or of his death,

resignation, or inability to discharge the powers and duties of the said

office, the same shall devolve on the vice president ; and the congress

may, by law, provide for the case of removal, death, resignation or

inability, both of the president and vice president, declaring what

officer shall then act as president, and such officer shall act accordingly

until the disability be removed, or a president shall be elected. .

9. The president shall, at stated times, receive for his services a com-

pensation, which shall neither be increased nor diminished during the

period for which he shall have been elected ; and he shall not receive

within that period any other emolument from the United States, or any

of them.

10. Before he enter on the execution of his office, he shall take the

following oath or affirmation :
" I do solemnly swear (or affirm) that I

will faithfully execute the office of president of the United States, and

will, to the best of my ability, preserve, protect, and defend the consti-

tution of the United States."

SECTION II.

1. The president shall be commander in chief of the army and navy

of the United States, and of the militia of the several states, when
called into the actual service of the United States: He may require the

opinion, in writing, of the principal officer in each of the executive

departments, upon any subject relating to the duties of their respective

offices ; and he shall have power to grant reprieves and pardons for

offences against the United States, except in cases of impeachment.
2. He shall have power, by and with the advice and consent of the

senate, to make treaties, provided two thirds of the senators present con-

cur; and he shall nominate, and, by and with the advice and consent of

the senate, shall appoint ambassadors, other public ministers and consuls,

judges of the supreme court, and all other officers of the United States

whose appointments are not herein otherwise provided for, and which
shall be established by law. But the congress may, by law, vest the

appointment of such inferior officers as they think proper in the presi-

dent alone, in the courts of law, or in the heads of departments.

3. The president shall have power to fill up all vacancies that may
happen during the recess of the senate, by granting commissions which
shall expire at the end of their next session.

SECTION III.

He shall from time to time give to the congress information of the

state of the union, and recommend to their consideration such measures
as he shall judge necessary and expedient : he may, on extraordinary

occasions, convene both houses, or either of them ; and in case of disa-

greement between them with respect to the time of adjournment, he may
adjourn them to such time as he shall think proper ; he shall receive
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ambassadors and other public ministers ; he shall take care that the laws

be faithfully executed, and shall commission all the officers of the United

States.

SECTION IV.

The president, vice president, and all civil officers of the United

States, shall be removed from office on impeachment for, and conviction

of treason, bribery, or other high crimes and misdemeanors.

ARTICLE III.

SECTION I.

The judicial power of the United States shall be vested in one su-

preme court, and in such inferior courts as the congress may, from

time to time, ordain and establish. The judges, both of the supreme

and inferior courts, shall hold their offices during good behaviour, and

shall, at stated times, receive for their services a compensation, which

shall not be diminished during their continuance in office.

SECTION II.

1. The judicial power shall extend to all cases in law and equity

arising under this constitution, the laws of the United States, and trea-

ties made, or which shall be made, under their authority ; to all cases

affecting ambassadors, other public ministers, and consuls ; to all cases of

admiralty and maritime jurisdiction
; to controversies to which the United

States shall be a party ; to controversies between two or more states,

between a state and citizens of another state, between citizens of differ-

ent states, between citizens of the same state claiming lands under

grants of different states, and between a state, or the citizens thereof,

and foreign states, citizens, or subjects.

2. In all cases affecting ambassadors, other public ministers, and con-

suls, and those in which a state shall be a party, the supreme court

shall have original jurisdiction. In all the other cases before mentioned,

the supreme court shall have appellate jurisdiction, both as to law and

fact, with such exceptions, and under such regulations, as the congress

shall make.

3. The trial of all crimes, except In cases of impeachment, shall be by
jury ; and such trial shall be held in the state where the said crimes

shall have been committed ; but when not committed within any state,

the trial shall be at such place or places as the congress may by law

have directed.

4. [The judicial power of the United States shall not be construed to

extend to any suit in law or equity, commenced or prosecuted against

one of the United States by citizens of another state, or by citizens or

subjects of any foreign state.]^

* Amendment of December 2d, 1793.
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SECTION III.

1. Treason against the United States shall consist only in lev^ying

war ao-ainst them, or in adhering to their enemies, giving them aid and

comfort. No person shall be convicted of treason, unless on the testi-

mony of two witnesses to the same overt act, or on confession in open

court.

2. The congress shall have power to declare the punishment of trea-

son, but no attainder of treason shall work corruption of blood, or for-

feiture, except during the life of the person attainted.

ARTICLE IV.

SECTION I.

Full faith and credit shall be given in each state to the public acts,

records, and judicial proceedings of every other state. And the con-

gress may, by general laws, prescribe the manner in which such acts,

records, and proceedings shall be proved, and the effect thereof.

- .

' SECTION II.

1. The citizens of each state shall be entitled to all privileges and

immunities of citizens in the several states.

2. A person charged in any state with treason, felony, or other

crime, who shall flee from justice, and be found in another state, shall,

on demand of the executive authority of the state from which he fled,

be delivered up to be removed to the state Jiaving jurisdiction of the

crime.

3. No person held lo service or labor in one state, under the laws

thereof, escaping into another, shall, in consequence of any law or regu-

lation therein, be discharged from such service or labor, but shall be
delivered up on claim of the party to whom such service or labor may
be due.

SECTION III.

1. New states may be admitted by the congress into this union; but

no new state shall be formed or erected within the jurisdiction of any
other state ; nor any state be formed by the junction of two or more
states, or parts of states, without the consent of the legislature of the

states concerned, as well as of the congress.

2. The congress shall have power to dispose of, and make all need-
ful rules and regulations respecting the territory or other property belong-
ing to the United States ; and nothing in this constitution shall be so

construed as to prejudice any claims of the United States, or of any
particular state.
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SECTION IV.

The United Slates shall guarantee to every state in this union a

republican form of government, and shall protect each of them against

invasion ; and, on application of the legislature, or of the executive,

(when the legislature cannot be convened,) against domestic violence.

ARTICLE V.

The congress, whenever two thirds of both houses shall deem it neces-

sary, shall propose amendments to this constitution, or, on the applica-

tion of the legislatures of two thirds of the several states, shall call a

convention for proposing amendments which, in either case, shall be valid

to all intents and purposes as part of this constitution when ratified by
the legislatures of three fourths of the several states, or by conventions

in three fourths thereof, as the one or the other mode of ratification may
be proposed by the congress : Provided, That no amendments which

may be made prior to the year one thousand eight hundred and eight

shall in any manner affect the first and fourth clauses in the ninth sec-

tion of the first article ; and that no state without its consent shall be

deprived of its equal sufirage in the senate.

ARTICLE VL

L All debts contracted and engagements entered into before the adop-
tion of this constitution, shall be as valid against the United States under
this constitution as under the confederation.

2. This constitution, and the laws of the United States which shall

i)e made in pursuance thereof, and all treaties made, or which shall be
made, under the authority of the United States shall be the supreme
law of the land, and the judges in every state shall be bound thereby;

anything in the constitution or laws of any state to the contrary not-

withstanding.

3. The senators and representatives before mentioned, and the mem-
bers of the several state legislatures, and all executive and judicial

officers, both of the United States and of the several states, shall be
bound by oath or affirmation to support this constitution ; but no religious

test shall ever be required as a qualification to any office or public trust

under the United States.

ARTICLE VII.

The ratification of the conventions of nine states shall be sufficient

for the establishment of this constitution between the states so ratifying

the same.
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Done in convention, by the unanimous consent of the states present,

the seventeenth day of September, in the year of our Lord one

thousand seven hundred and eighty-seven, and of the Independence

of the United States of America the twelfth. In witness whereof,

we have hereunto subscribed our names.

GEORGE WASHINGTON,
President, and Deputy from Virginia.

NEW-HAMPSHIRE.
JOHN LANGDON,
PvUFUS OILMAN.

MASSACHUSETTS.
NATHANIEL GORHAM,
RUFUS KING.

CONNECTICUT.
WILLIAM SAMUEL JOHNSON,
ROGER SHERMAN.

NEW-YORK.
ALEXANDER HAMILTON.

NEW-JERSEY.
WILLIAM LIVINGSTON,
DAVID BREARLY,
WILLIAM PATTERSON,
JONATHAN DAYTON.

PENNSYLVANIA.
BENJAMIN FRANKLIN,
THOMAS MIFFLIN,
ROBERT MORRIS,
GEORGE CLYMER,
THOMAS FITZSIMONS,
JARED INGERSOLL,
JAMES WILSON,
GOVERNEUR MORRIS.

DELAWARE.
GEORGE READ,
GUNNING BEDFORD, Jun.,

JOHN DICKINSON,
RICHARD BASSETT,
JACOB BROOM.

MARYLAND-
JAMES M'HENRY,
DANIEL, OF St. Tho. JENIFER,
DANIEL CARROLL.

VIRGINIA.

JOHN BLAIR,
JAMES MADISON, Jun.

NORTH CAROLINA.

WILLIAM BLOUNT,
RICHARD DOBBS SPAIGHT,
HUGH WILLIAMSON.

SOUTH CAROLINA.

JOHN RUTLEDGE,
CHARLES C. PINCKNEY,
CHARLES PINCKNEY,
PIERCE BUTLER.

GEORGIA.

WILLIAM FEW,
ABRAHAM BALDWIN.

Attest,

WILLIAM JACKSON, Secretary,

AMENDMENTS TO THE CONSTITUTION.

First Congress, First Session, March 4th, 1789.

Art. I. Congress shall make no law respecting an establishment of

religion or prohibiting the free exercise thereof; or abridging the freedom

of speech or of the press, or the right of the people peaceably to assem-

ble, and to petition the government for a redress of grievances.

Art. II. A well-regulated militia being necessary to the security

of a free state, the right of the people to keep and bear arms shall not

be infringed.

Art. III. No soldier shall, in time of peace, be quartered in any

house, without the consent of the owner; nor in time of war, but in a

manner to be prescribed by law.
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Art. IV. The right of the people to be secure in then* persons,

houses, papers, and effects, against unreasonable searches and seizures,

shall not be violated ; and no warrants shall issue but upon probable

cause supported by oath or affirmation, and particularly describing the

place to be searched, and the persons or things to be seized.

Art. V. No person shall be held to answer for a capital or otherwise

infamous crime, unless on a presentment or indictment of a grand jury,

except cases arising in the land or naval forces, or in the militia when in

actual service, in time of war or public danger ; nor shall any person be

subject, for the same offence, to be twice put in jeopardy of life or limb
;

nor shall be compelled in any criminal case, to be a witness against him-

self, nor be deprived of life, liberty, or property, without due process of

law ; nor shall private property be taken for public use without just

compensation.

Art. VI. In all criminal prosecutions the accused shall enjoy the right

to a speedy and public trial by an impartial jury of the state and district

wherein the crime shall have been committed, which district shall have

been previously ascertained by law, and to be informed of the nature

and cause of the accusation ; to be confronted with the witnesses against

him; to have compulsory process for obtaining witnesses in his favor;

and to have the assistance of counsel for his defence.

Art. VII. In suits at common law, where the value in controversy

shall exceed twenty dollars, the right of trial by jury shall be preserved
;

and no fact tried by a jury shall be otherwise re-examined in any court

of the United States, jthan according to the rules of the common law.

Art. VIII. Excessive bail shall not be required, nor excessive fines

imposed, nor cruel and unusual punishments inflicted.

Art. IX. The enumeration in the constitution of certain rights shall

not be construed to deny or disparage others retained by the people.

Art. X. The powers not delegated to the United States by the

constitution, nor prohibited by it to the states, are reserved to the states

respectively, or to the people.

Note.—Other amendments have been proposed, but not having been ratified

by the number of states required by the fifth article of the constitution, are

omitted here.
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III. OF THE STATE OF GEORGIA.

THE CONSTITUTION OF <5E0RGIA, AS AMENDED.

IN CONVENTION, MAY 33th, 1798.

ARTICLE I.

SECTION I.

The legislative, executive, and judiciary departments of government

shall be distinct, and each department shall be confided to a separate

body of magistracy ; and no person, or collection of persons, being of one of

those departments, shall exercise any power properly attached to either

of the others, except in the instances herein expressly permitted.

SECTION II.

The legislative power shall be vested in two separate and distinct

branches, to wit : a senate and house of representatives, to be styled the

general assembly.

SECTION III.

[The senate shall be elected biennially on the first Monday in

October, and shall consist of forty-seven members, and shall be com-
posed of one member from each senatorial district, which district shall be

composed of two contiguous counties, not including the county with the

largest representative population, which shall constitute a separate dis-

trict ; which district shall be so arranged and organized by the general

assembly, at the session when this shall be adopted, and if any new
y" county shall be hereafter formed, it shall be annexed to one of the dis-

tricts from which it was taken.]*

^•:£ SECTION IV.

No person shall be a senator who shall not have attained to the age

of twenty-five years, and have been nine years a citizen of the United

States, and three years an inhabitant of this state ; and shall have usually

J>^'

* Amended 1842-3. Pam. 16.



THE CONSTITUTION OF THE STATE OF GEORGIA. 57

resided within the county for which he shall be returned, at least one

year immediately preceding his election, except persons who may have

been absent on lawful business of this state or of the United States.*

SECTION V.

The senate shall elect by ballot a president out of their own body.

SECTION VI.

1. The senate shall have the sole power to try all impeachments.

When sitting for that purpose, they shall be on oath or affirmation ; and

no person shall be convicted without the concurrence of two thirds of

the members present.

2. Judgment in cases of impeachment, shall not extend further than

removal from office and disqualification to hold and enjoy any office of

honor, trust, or profit, within this state ; but the party convicted, shall

nevertheless be subject to indictment, trial, judgment, and punishment,

according to law.

SECTION VII.

/Jo
1. [The house of representatives shall be composed of one hundred ~K h

and thirty members ; each county shall have one representative, and -

no county shall have more than two representatives ; thirty-seven

counties having the greatest population, counting all free white persons,

and three-fifths of the people of color, shall have two representatives
;

the said apportionment shall be made by the general assembly, at the

session at which this section shall be adopted as an alteration of the

constitution, by an act to be introduced after the adoption thereof, and a

new apportionment shall be made at the session next after each future

enumeration of the inhabitants of this state, made under the constitution

and laws thereof, but at no other time.Jf

2. [The representatives shall be chosen biennially]| on the first Mon-
day in November,|l until such day of election be altered by law.

SECTION VIII.

No person shall be a representative who shall not have attained

to the age of twenty-one years, and have been a citizen of the United

States seven years, and three years an inhabitant of this state ; and

have usually resided in the county in which he shall be chosen, one

year immediately preceding his election, unless he shall have been ab-

sent on the public business of this state or of the United States.

§

* Amended 1834-5, Pam. 52; Prince 902. f Amended 1842-3; Pam. 16.

X Amended 1840-1, Pam. 61.

II
Altered to first Monday in October, by act of 1799, Prince 190. The original

section provided for the number of representatives from the respective counties
ihen existing, but subsequent amendments have rendered that provision obsolete.

§ Amended 1834-5, Pam. 52; Prince 903.
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SECTION IX.

The house of representatives shall choose their speaker and other

officers.

SECTION X.

They shall have solely the power to impeach all persons who have

been or may be in office.

SECTION XI.

1. No person holding any military commission or other appointment

having any emolument or compensation annexed thereto, under this

state, or the United States, or either of them, (except justices of the

inferior courts, justices of the peace, and officers of the militia,) nor any

person who has had charge of public moneys belonging to the state, un-

accounted for and unpaid, or who has not paid all legal taxes or contri-

butions to the government required of him, shall have a seat in either

branch of the general assembly :

2. Nor shall any senator or representative be elected to any office

or appointment by the legislature, having any emoluments or compen-
sation annexed thereto, durinor the time for which he shall have been

elected, with the above exceptions, unless he shall decline accepting his

seat, by notice to the executive, within twenty days after he shall have

been' elected ; nor shall any member after having taken his seat, be

eligible to any of the aforesaid offices or appointments during the time

for which he shall have been elected.

SECTION XII.

The meeting of the general assembly shall be [biennial]* on the

second Tuesday in January,! until such day of meeting be altered

by law, a majority of each branch shall be authorized to proceed to

business; but a smaller number may adjourn from day to day, and com-

pel the attendance of their members in such manner as each house shall

prescribe.

SECTION XIII.

1. Each house shall be judges of the elections, returns, and qualifi-

cations of its own members, with powers to expel or punish by censurmg,

fining, and imprisoning, or either, for disorderly behavior, and may
expel any person convicted of any felonious or infomous offence :

* Amended 1840-1, Pam. 61.

t Altered to first Monday in November, by act of February 11th, 1799, sec. 3,

Pri7ice 192
j

post, title I, ][ 116.
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2. Each house may punish by imprisonment during session, any
person not a member, who shall be guilty of disrespect, by any disor-

derly or contemptuous behavior in its presence, or who during session,

shall threaten harm to the body or estate of any member, for any thing

said or done in eitlier house, or who shall assault any of them therefor ; or

who shall assault or arrest any witness in going to or returning therefrom,

or who shall rescue any person arrested by order of either house.

SECTION XIV.

No senator or representative shall be liable to be arrested during

his attendance on the general assembly, or for ten days previous to its

sitting, or for ten days after the rising thereof, except for treason, felony,

or breach of the peace ; nor shall any member be liable to answer for

any thing spoken in debate, in either house, in any court or place else-

where ; but shall nevertheless be bound to answer for perjury, bribery,

or corruption.

SECTION XV.

Each house shall keep a journal of its proceedings, and publish

them immediately after their adjournment ; and the yeas and nays of

the niembers on any question shall, at the desire of any two members,
be entered on the journals.

SECTION XVI.

All bills for raising revenue or appropriating moneys shall originate

in the house of representatives ; but the senate shall propose or concur

with amendments as in other bills.

SECTION XVII.

1. Every bill shall be read three times and on three separate days, in

each branch of the general assembly, before it shall pass, unless in

cases of actual invasion or insurrection ; nor shall any law or ordinance

pass containing any matter different from what is expressed in the title

thereof; and all acts shall be signed by the president in the senate, and

the speaker in the house of representatives.

2. No bill or ordinance which shall have been rejected by either

house, shall be brought in again during the session, under the same or

any other title, without the consent of two-thirds of each branch.

SECTION XVIII.

Each senator and representative, before he be permitted to take his

seat, shall take an oath or make affirmation that he hath not practiced any

unlawful means, either directly or indirectly, to procure his election, and

every person shall be disqualified from serving as a senator or represen-

tative for the term for which he shall have been elected, who shall be
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convicted of having given or offered any bribe or treat, or canvassed for

such election, and every candidate employing like means and not elected,

shall on conviction be ineligible to hold a seat in either house, or to hold

any office of honor or profit for the term of one year, and to such other

disabilities or penalties as may be prescribed by law.

SECTION XIX.

Every member of the senate or house of representatives shall, be-

fore he takes his seat, take the following oath or affirmation, to wit

:

''I, A. B., do solemnly swear, or affirm, (as the case may be,) that I

have not obtained my election by bribery, treats, canvassing, or other

undue or unlawful means, used by myself, or others by my desire or

approbation, for that purpose ; that I consider myself constitutionally

qualified as a senator or representative ; and that on all questions and
measures which may come before me, I will give my vote, and so con-

duct myself, as may, in my judgment, appear most conducive to the

interests and prosperity of this state ; and that I will bear true faith and
allegiance to the same ; and to the utmost of my power and ability ob-

serve, conform to, support, and defend the constitution thereof"*

SECTION XX.

No person who hath been, or may be convicted of felony, before

any court of this state, or any of the United States, shall be eligible to

any office or appointment of honor, profit, or trust, within this state.

SECTION XXI.

Neither house, during the session of the general assembly shall,

without the consent of the other, adjourn for more than three days, nor

to any other place, than that at which the two branches shall be sitting
;

and in case of disagreement between the senate and house of repre-

sentatives with respect to their adjournment, the governor may adjourn

them.

SECTION XXII.

The general assembly shall have power to make all laws and ordi-

nances which they shall deem necessary and proper for the good of

the state, which shall not be repugnant to this constitution.

SECTION XXIII.

1. They shall have power to alter the boundaries of the present coun-

* The constitution of the United States requires members of the several legis-

latures, &c., to take an oath or affirmation to support the constitution of the

United States. Art. VI, clause 3. See ante p. 53.
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ties, and to lay off new ones, as well out of the counties already laid off,

as out of the other territory belonging to the state; but the property of

the soil, in a free government, being one of the essential rights of a free

people, it is necessary, in order to avoid disputes, that the limits of this

state should be ascertained with precision and exactness ; and this con-

vention, composed of the immediate representatives of the people, chosen

by them to assert their rights, and to revise the powers given by them
to the government, and from wliose will all ruling authority of right flows,

doth assert and declare the boundaries of this state to be as follows :

2. That is to say, the limits, boundaries, jurisdictions, and authority

of the state of Georgia, do, and did, and of right ought to extend from

the sea, or the mouth of the river Savannah, along the northern branch

or stream thereof, to the fork or confluence of the rivers now called

Tugalo and Keowee, and from thence along the most northern branch

or stream of the said river Tugalo, till it intersects the northern boun-

dary line of South Carolina, if the said branch or stream of Tugalo
extends so far north, reserving all the islands in the said rivers Savan-

nah ai>d Tugalo to Georgia ; but if the head spring or source of any

branch or stream of the said river Tugalo does not extend to the north

boundary line of South Carolina, then a west line to the Mississippi to

be drawn from the head spring or source of the said branch or stream of

Tugalo river, which extends to the highest northern latitude ; thence

down the middle of the said river Mississippi, until it shall intersect the

northernmost part of the thirty-first degree of north latitude; south by

a line drawn due east fom the termination of the line last mentioned,

in the latitude of thirty-one degrees north of the equator, to the middle

of the river Apalachicola or Chattahoochee; thence along the middle

thereof to its junction with Flint river, thence straight to the head of St.

Mary's river, and thence along the middle of St. Mary's river to the

Atlantic ocean ; and from thence to the mouth or inlet of Savannah

river, the place of beginning. Including and comprehending all the

lands and waters within the said limits, boundaries and jurisdictional

rights, and also all the islands within twenty leagues of the sea coast.

And this convention doth further declare and assert, that all the territory

without the present lemporaiy line and within the limits aforesaid, is now
of right the property of the free citizens of this state, and held by them
in sovereignty, inalienable but by their consent.

3. Provided nevertheless, that nothing herein contained shall be con-

strued so as to prevent a sale to, or contract with the United States, by

the legislature of this state, of and for all or any part of tlie western

territory of this state, laying westward of the river Chattahoochee, on

such terms as may be beneficial to both parties ; and may procure an

extension of settlement, and an extinguishment of Indian claims in and

to the vacant territory of this state, to the east and north of the said

river Chattahoochee, to which territory such power of contract or sale,

by the legislature, shall not extend : And provided also, the legislature

may give its consent to the establishment of one or more governments

westward thereof; but monopolies of land by individuals being contrary

to the spirit of our free government, no sale of territory of this state or

any part thereof, shall take place to individuals or private companies,
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unless a county or counties shall have been first laid off, including such

territory, and the Indian rights shall have been extinguished thereto.

SECTION XXIV.

1. The foregoing section of this article having declared the common
rights of the free citizens of this state in and to all the territory without

the present temporary boundary line, and within the limits of this state

thereby defined, by which the contemplated purchases of certain compa-
nies of a considerable portion thereof are become constitutionally void;

and justice and good faith require that the state should not detain a

consideration for a contract which has failed ; the legislature at their

next session, shall make provision by law for returning to any person or

persons who has or have bona Jide deposited moneys for such purchases

in the treasury of this state : Provided that the same shall not have been

drawn therefrom in terms of the act passed the thirteenth day of Febru-

ary, one thousand seven hundred and ninety-six, commonly called the re-

scinding act, or the appropriation laws of the years one thousand seven

hundred and ninety-six and one thousand seven hundred and ninety

seven; nor shall the moneys paid for such purchases ever be deemed a

part of the funds of this state, or be liable to appropriation as such ; but

until such moneys be drawn from the treasury, they shall be considered

altogether at the risk of the persons who have deposited the same.

2. No money shall be drawn out of the treasury, or from the public

funds of this state, except by appropriation made by law, and a regular

statement and account of the receipts and expenditures of all public

moneys shall be published from time to time.

3. No vote, resolution, law, or order shall pass the general assembly

granting a donation or gratuity in favor of any person whatever, but by

the concurrence of two-thirds of the general assembly.

SECTION XXV.

1. It shall be the duty of the justices of the inferior court, or any

three of them, in eacli county respectively, within sixty days after the

adjournment of this convention, to appoint one or more fit persons in

each county, not exceeding one for each battalion district, whose duty it

shall be to take a full and accurate census or enumeration of all free

white persons and people of color residing therein, distinguishing, in sepa-

rate columns, the free white persons from persons of color ; and return the

same to the clerks of the superior courts of the several counties, certified

under their hands, on or before tlie first day of December next; the per-

sons so appointed being first severally sworn before the said justices, or

either of them, duly and faithfully to perform the trust reposed in them
;

and it shall be the duty of the said clerks to transmit all such returns,

under seal, directed to the speaker of the house of representatives, at

the first session of the legislature thereafter; and it shall be the duty of

the general assembly at their said first session, to apportion the members
of the house of representatives among the several counties^, agreeably
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to the plan prescribed by this constitution, and to provide an adequate

compensation for the taking of the said census.

2. Every person whose usual place of abode shall be in any family

on the first Monday in July next, shall be returned as of such family
;

and every person occasionally absent at the time of taking the enu-

meration, as belonging to that place in which he usually resides.

3. The general assembly shall, by law, direct the manner of taking

such census or enumeration, within every subsequent term of seven

years, in conformity to this constitution. And it is declared to be the

duty of all officers, civil and military, throughout this state, to be aiding

and assisting in the true and faithful execution thereof

4. In case the justices of the inferior court should fail to make such

appointment, or if there should not be a sufficient number of such jus-

tices in any county, then the justices of the peace, or any three of them,

shall have and exercise like powers and authority respecting the said

census.

5. And if the census or enumeration of any county shall not be so

taken and returned, then, and in that case, the general assembly shall ap-

portion the representation of such county, according to the best evidence

in their power, relative to its population.

ARTICLE II.

SECTION I.

1. The executive power shall be vested in a governor, who shall

hold his office during the term of two years, and until such time as a

successor shall be chosen and qualified.

2. He shall have a competent salary established by law, which shall

not be increased or diminished during the period for which he shall have

been elected ; neither shall he receive, within that period, any other

emolument from the United States, or either of them, or from any foreign

power.

SECTION II.

1. [The governor shall be elected by the persons qualified to vote for

members of the general assembly, on the first Monday in October, in

the year of our Lord one thousand eight hundred and twenty-five; and

on the first Monday in October in every second year thereafter, until

such time be altered by law ; which election shall be held at the place

of holding general elections, in the several counties of this state, in the

same manner as is prescribed for the election of members of the general

assembly.

2. The returns for every election of governor shall be sealed up by

the presiding justices, separately from other returns, and directed to the

president of the senate and the speaker of the house of representa-

tives, and transmitted to his excellency the governor, or the person

exercising the duties of governor for the time being, who shall, with-
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out opening the said returns, cause the same to be laid before the senate^

on the day after the two houses shall have been organized, and they

shall be transmitted by the senate to the house of representatives.

3. The members of each branch of the general assembly shall con-

vene in the representative chamber, and the president of the senate,

and the speaker of the house of representatives, shall open and publish

the returns in presence of tlie general assembly ; and the person having

the majority of the whole number of votes given in, shall be declared

duly elected governor of this state.

4. But if no person have such majority, then from the persons having

the two highest number of votes, wlio shall be in life, and shall not

decline an election at the time appointed for the legislature to elect, the

general assembly shall elect immediately a governor by joint ballot
;

and in all cases of election of a governor by the general assembly, a

majority of the votes of the members present shall be necessary lor a

choice.

5. Contested elections shall be determined by both houses of the

general assembly, in such manner as shall be prescribed by law\j*

SECTION III.

No person shall be eligible to the office of governor, who shall not

have been a citizen of the United States twelve years, and an inhabitant

of this slate six years, and who hath not attained to the age of thirty

years, and who does not possess five hundred acres of land, in his own
right, witliin this state, and other property to the amount of four thou-

sand dollars, and whose estate shall not on a reasonable estimation be

competent to the discharge of his just debts, over and above that sum.

SECTION IV.

J. [In case of the death, resignation, or disability of the governor,

the president of the senate, or the last acting president of the senate,

shall exercise the executive powers of the government until such dis-

ability be retnoved, in the election and qualification of the governor by

the general assembly.

2. And in the case of the death, resignation, or disability of the pre-

sident of the senate, or the last acting president of the senate, the

speaker of the house of representatives, or the acting speaker of the

house of representatives shall exercise the executive powders of the

government until such disability be removed in the election and qualifi-

cation of a governor by the general assembly.]*

SECTION V.

The governor shall, before he enters on the duties of his office, take

the following oath or affirmation :
'^ I do solemnly swear or affirm (as

* Ai-nended 1823-4. Lamar 116 ; Prince 907.

t Amended 1817-18. Clayton 212; Prince 908.
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the case may be,) that I will faithfully execute the office of governor

of the state of Georgia; and will to the best of my abilities, preserve,

protect, and defend the said state, and cause justice to be executed in

mercy therein ; according to the constitution and laws thereof."

SECTION VI.

He shall be commander-in-chief of the army and navy of this state,

and of the militia thereof.

SECTION VII.

He shall have power to grant reprieves for offences against the state,

except in cases of impeachment, and to grant pardons, or to remit any part

of a sentence, in all cases after conviction, except for treason or murder,

in which cases he may respite the execution, and make report thereof to

the next general assembly, by whom a pardon may be granted.

SECTION VIII.

He shall issue writs of election to fill up all vacancies that happen in

the senate, or house of representatives, and shall have power to con-

vene the general assembly on extraordinary occasions: and shall give

them from time to time information of the state of the republic, and

recommend to their consideration such measures as he may deem neces-

sary and expedient.

SECTION IX.

When any office shall become vacant by death, resignation, or other-

wise, the governor shall have power to fill such vacancy ; and persons

so appointed shall continue in office until a successor is appointed agree-

ably to the mode pointed out by this constitution, or by the legislature.

SECTION X.

He shall have the revision of all bills passed by both houses, before

the same shall become laws, but two thirds of both houses may pass a

law notwithstanding his dissent ; and if any bill should not be returned

by the governor within five days after it hath been presented to him, the

same shall be a law, unless the general assembly, by their adjournment,

shall prevent its return.

SECTION XI.

Every vote, resolution, or order, to which the concurrence of both

houses may be necessary, except on a question of adjournment, shall be

presented to the governor; and before it shall take effect, be approved

by him, or being disapproved, may be repassed by two thirds of both

houses, according to the rules and limitations prescribed in case of a bill.

5
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SECTION XII.

There shall be a secretary of the state, a treasurer, and surveyor

general, appointed in the same manner, and at the same session of the

legislature ; and they shall hold their offices for the like period as the

governor, and shall have a competent salary, including such emoluments

as may be established by la\v,Vhich shall not be increased or diminished

during the period for which they shall have been elected.

SECTION XIII.

The great seal of the state shall be deposited in the office of the sec-

retary of state, and shall not be affixed to any instrument of writing, but

by order of the governor or general assembly ; and the general assem-

bly shall, at their first session after the rising of this convention, cause tlie

great seal to be altered by law.*

SECTION XIV.

The governor shall have power to appoint his own secretaries.

ARTICLE in.

SECTION I.

1. The judicial powers of this state shall be vested in a supreme

court for the correction of errors, a superior, inferior and justices' courts,

and in such other courts as the legislature shall from time to time ordain

and establish.

2. The supreme court shall consist of three judges, who shall be

elected by the legislature for such term of years as shall be prescribed

by law, and shall continue in office until their successors shall be elected

and qualified, removable by the governor on the address of two thirds

of both branches of the general assembly for. that purpose, or by im-

peachment and conviction thereon.

3. The said court shall have no original jurisdiction, but shall be a

court alone for the trial and correction of errors in law and equity from

the superior courts of the several circuits, and shall sit at least once a

year, at a time to be prescribed by law, in each of five judicial districts,

to be hereafter laid off and designated by the legislature, for that pur-

pose, at the most central point in such judicial district, or at such other

point in each district as shall by the general assembly be ordained, for

the trial and determination of writs of error from the several superior

courts included in such judicial districts.

4. And the said court shall, at each session in each district, dispose

of and finally determine each and every case on the docket of such court

at the first term after such writ of error brought ; and in case the plain-

tiff in error in any such case shall not be prepared, at such first term of

* For the seal as adopted, see Appendix to the Constitution, post p. 7?.
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such court, after error brought to prosecute the same, unless precluded

by some providential cause from such prosecution, it shall be stricken

from the docket, and the judgment below shall stand affirmed.

5. The judges of the superior court shall be elected for the term of

four years, and shall continue in office until their successors shall be

elected and qualified, removable by the governor on the address of two
thirds of both branches of the general assembly for that purpose, or by
impeachment and conviction thereon.

6. The superior court shall have exclusive jurisdiction in all criminal

cases (except as relates to people of color, and fines for neglect of duty and
for contempt of court, for violations against road laws, and for obstruct-

ing water courses, which shall be vested in such judicature or tribunal as

shall be or may have been pointed out by law, and except in all other

minor offences committed by free white persons, and which do not sub-

ject the offender or offenders to loss of life, limb or member, or to con-

finement in the penitentiary ; in all such cases corporation courts, such

as now exist or may hereafter be constituted in any incorporated city,

being a seaport town and a port of entry, may be vested with jurisdic-

tion, under such rules and regulations as the legislature may hereafter by
law direct) which shall be tried in the county where the crime was
committed : and in all cases respecting titles to land, which shall be tried

in the county where the land lies, and also concurrent jurisdiction in all

other civil cases, and shall have power to correct errors in inferior judica-

tories, by writ of certiorari, and to grant new trials in said superior

courts on proper and legal grounds, and in all cases where a new trial

shall be so allowed, the judge allowing the same shall enter on the min-

utes of said court his reasons for the same, and the said superior courts

shall have appellate jurisdiction in such other cases as may be pointed

out by law, in cases arising in inferior judicatories, which shall in no

case tend to remove the cause from the county in which the action

originated.

7. The inferior courts shall also have concurrent jurisdiction in all civil

cases (excepting in cases respecting the titles to lands) which shall be

tried in the county wherein the defendant resides
;

8. And in cases of joint obligors or joint promissors residing in differ-

ent counties, the same may be brought in either county, and a copy of

the petition and process served on the party residing out of the county

in which the suit may be commenced, shall be deemed sufficient service,

under such rules and regulations as the legislature have or may direct.

9. And in case of a maker and endorser or endorsers of promissory

notes residing in different counties in this state, the same may be sued in

the county where the maker resides, and a copy of the petition and

process served on the endorser or endorsers, residing out of the county

in which the suit may be commenced, shall be deemed sufficient service

*under the same rules and regulations as the legislature have or may direct

in the case of joint obligors and joint promissors.*

10. The superior and inferior courts shall sit in each county twice

in every year, at such stated times as have or may be appointed by the

legislature.]!

* Amended 1842, '43, Pam. 20. f Amended 1811, '18, '35, Prince, 909.
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SECTION II.

The judges shall have salaries adequate to their services, established

by law, which shall not be increased or diminished during their continu-

ance in office ; but shall not receive any other perquisites or emoluments

whatever, from parties or others, on account of any duty required of

them.

SECTION III.

1. [There shall be a state's attorney and solicitors appointed by the

leo-islature, and commissioned by the governor, who shall hold their

offices for the term of four years, or until their successors shall be elected

and qualified, unless removed by sentence on impeachment, or by the

governor, on the address of two thirds of each branch of the general

assembly.]*

2. They shall have salaries adequate to their services, established by

law, which shall not be increased or diminished during their continuance

in office.

SECTION IV.

[The justices of the inferior courts shall be elected by the persons

entitled to vote for members of the legislature, in such manner as the

legislature may by law direct. ]f

SECTION v.

[The justices of the peace throughout this state shall be elected by
the persons residing in their respective districts, entitled to vote for mem-
bers of the general assembly, under such rules and regulations as the

legislature may by law direct].|

. SECTION VI.

The powers of a court of ordinary or register of probates, shall be

vested in the inferior courts of each county, from whose decision there

may be an appeal to the superior court, under such restrictions and

regulations as the general assembly may bylaw direct; but the inferior

court shall have power to vest the care of the records and other pro-

ceedings thereon, in the clerk, or such other person as they may appoint

;

and any one or more justices of the said court, with such clerk or other

person, may issue citations, and grant temporary letters, in time of vaca-

tion, to hold until the next meeting of the said court ; and such clerk or

other person may grant marriage licenses.

•

SECTION VII.

The judges of the superior courts, or any one of them, shall have

* Amended 1840-41, Pam. 61.

t Amended 1812-19, Lam. 171, 177; Prince, 910. t lb.
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power to issue writs o^mandamusy prohibition, scire facias, and all other

writs which may be necessary for carrying their powers fully into effect.

SECTION VIII.

1. Within five years after the adoption of this constitution, the body of

our laws, civil and criminal, shall be revised, digested and arranged,

under proper heads, and promulgated in such manner as the legislature

may direct.

2. And no person shall be debarred from advocating or defending his

cause before any court or tribunal, either by himself or counsel, or both.

SECTION IX.

[Divorces shall be final and conclusive when the parties shall have

obtained the concurrent verdicts of two special juries authorizing a

divorce upon legal principles.]*

SECTION X.

[The clerks of the superior and inferior courts shall be elected on the

same day as pointed out by law for the election of the other county

officers.]!

SECTION XI.

1. Sheriffs shall be appointed in such manner as the general assem-

bly may by law direct, and shall hold their appointments for the term of

two years, unless sooner removed by sentence on impeachment, or by

the governor, on the address of two thirds of the justices of the inferior

court and of the peace in the county.

2. But no person shall be twice elected sheriff within any term of

four years ; and no county officer after the next election shall be chosen

at the time of electing a senator or representative.

ARTICLE IV.

SECTION I.

1. The electors of members of the general assembly, shall be citi

zens and inhabitants of this state, and shall have attained the age of

twenty-one years, and have paid all taxes which may have been required

of them, and which they have had an opportunity of paying, agreeably

to law, for the year preceding the election, and shall have resided six

months within the county :

2. Provided, that in case of invasion, and the inhabitants shall be

driven from any county, so as to prevent an election therein, such refugee

inhabitants, being a majority of the voters of such county, may meet

* Amended and finally passed, 1833, Pam. 47 ; Prince, 911.

t Amended and finally passed 1808, Clayton, 515; Prince, 911.
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under the direction of any three justices of the peace thereof, in the

nearest county, not in a state of alarm, and proceed to an election,

without having paid such tax so required of electors, and the persons

elected thereat, shall be entitled to their seats.

SECTION II.

1. All elections by the general assembly, shall be by joint ballot of

both branches of the legislature; and when the senate and house of rep-

resentatives unite for the purpose of electing, they shall meet in the

representative chamber, and the president of the senate shall in such

cases preside, receive the ballots, and declare the person or persons

elected.

2. In all elections by the people, the electors shall vote viva voce.

until the legislature shall otherwise direct.

SECTION III.

1. [It shall and may be lawful for all major-generals, and brigadier-

generals, to be elected by the people of the respective divisions or bri-

gades, and all persons subject to militia duty, shall be entitled to vote

for the same, only,]* and shall be commissioned by the governor.

2. AlII other officers of the militia shall be elected in such manner as

the legislature may direct, and shall be commissioned by the governor
;

3. And all militia officers now in commission, and those which may
be hereafter commissioned, shall hold their commissions during their usual

residence within the division, brigade, regiment, battalion, or company,

to which they belong, unless removed by sentence of a court-martial, or

by the governor, on the address of two thirds of each branch of the

general assembly.

SECTION IV.

All persons appointed by the legislature to fill vacancies, shall con-

tinue in ofiice only so long as to complete the time for which their pre-

decessors were appointed.

SECTION V.

Freedom of the press and trial by jury, as heretofore used in this state,

shall remain inviolate ; and no ex post facto law shall be passed.

SECTION VI.

No person who heretofore hath been, or hereafter may be a collector,

or holder of public moneys, shall be eligible to any office in this state,

until such person shall have accounted for, and paid into the treasury,

all sums for which he may be accountable or liable.

* Amended 1842-43, PaiJi. 16.
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SECTION vir.

The person of a debtor, where there is not a strong presumption of

fraud, shall not be detained in prison after dehvering bona fide all his

estate, real and personal, for the use of his creditors, in such manner as

shall be hereafter regulated by law.

SECTION VIII.

Convictions on impeachments, which have heretofore taken place, are

hereby released, and persons lying under such convictions, restored to

citizenship.

SECTION IX.

The writ of habeas corpus shall not be suspended unless when, in case

of rebellion, or invasion, the public safety may require it.

SECTION X.

1. No person within this state shall, upon any pretence, be deprived

of the inestimable privilege of worshijiping God in a manner agreeable

to his own conscience, nor be compelled to attend any place of worship,

contrary to his own faith and judgment, nor shall he ever be obliged to pay

tithes, taxes, or any other rate, for the building or repairing any place of

worship, or for the maintenance of any minister or ministry, contrary to

what he believes to be right, or hath voluntarily engaged to do.

2. No one religious society shall ever be established in this state in

preference to another, nor shall any person be denied the enjoyment of

any civil right merely on account of his religious principle.

SECTION XI.

1. There shall be no future importation of slaves into this state from

Africa, or any foreign place, after the first day of October next.

2. The legislature shall have no power to pass laws for the emancipa-

tion of slaves, without consent o^ each of their respective owners previ-

ous to such emancipation.

3. They shall have m power to prevent emigrants, from either of the

United States to this state, from bringing with them such persons as may
be deemed slaves by the laws of any one of the United States.

SECTION XII.

Any person who shall maliciously dismember or deprive a slave of

life, shall suffer such punishment as would be inflicted in case the like

offence had been committed on a free white person, and on the like

proof, except in case of insurrection by such slave, and unless such death

should happen by accident in giving such slave moderate correction.

SECTION XIII.

The arts and sciences shall be promoted in one or more seminaries of

learning, and the legislature shall, as soon as conveniently may be, give
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such further donations and privileges to those already established as may
be necessary to secure the objects of their institution ; and it shall be the

duty of the general assembly at their next session to provide effectual

measures for the improvement and permanent security of the funds and

endownents of such institutions.

SECTION XIV.

All civil officers shall continue in the exercise of the duties of their

several offices, during the periods for which they were appointed, or until

they shall be superseded by appointments made in conformity to this

constitution : And all laws now in force shall continue to operate so far

as they are compatible with this constitution until repealed ; and it shall

be the duty of the general assembly to pass all necessary laws and
regulations for carrying this constitution into full effect.

SECTION XV.

No part of this constitution shall be altered, unless a bill for that pur-

pose, specifying the alterations intended to be made, shall have been
read three times in the house of representatives, and three times in the

senate, on three several days in each house, and agreed to hy
two thirds of each house respectively ; and when any such bill

shall be passed in manner aforesaid, the same shall be published

at least six months previous to the next ensuing* election for

members of the general assembly ; and if such alterations, or any of
them so proposed, shall be agreed to in their first session thereafter by
two thirds of each branch of the general assembly, after the same shall

have been read three times on three separate days in each respective

house, then, and not otherwise, the same shall become a part of this

constitution.

We, the underwritten delegates of the people of the stale of Georgia,

chosen and authorized by them to revise, alter or amend the powers
and principles of their government, do declare, ordain, and ratify the

several articles and sections contained in the six pages hereunto pre-

fixed, as the constitution of this state ; and the same shall be in

operation from the date hereof.

In testimony whereof, we, and each of us respectively, have hereunto set

our hands, at Louisville, the seat of government, this thirtieth day of

May, in the year of our Lord one thousand seven hundred and ninety-

eight, and in the twenty-second year of the independence of the

L^nited States of America ; and have caused the great seal of the

state to be affixed thereto.

[Signers' names omitted.]

* The word "annual " is omitted in the amendment of 1840, '41, Pam. 61.
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APPENDIX TO THE CONSTITUTION.

1. GOVERNOR'S SIGNATURE NOT REQUIRED TO AMENDMENTS.

By the report of the joint committee of the legislature, approved De-
cember 16, 181 1,* it is declared :

1. That, having no control over constitutional questions, it was not

within the contemplation of the constitution that his [the governor's]

signature should be made to any article or amendments to the constitu-

tion, upon which two thirds of both houses had already agreed ; nor is

it necessary, in the opinion of your committee, for him to sign any law

to which he had dissented, and which afterwards passed by a majority

of two-thirds of both houses.

2. From a view of these sections,! your committee believe that the

governor's signature is not intended in the passage of any bill upon which

both houses had exercised their constitutional right of two thirds.

3. But as inconvenience may result, and in fact the objects of the con-

stitution be defeated by amendments to the same, differing from each

other, in two different sessions, they recommend that the following rule

be adopted by both houses, viz :

4. That when an alteration or amendment to the constitution has pass-

ed during one session of the legislature, the same bill, with the seal of

state thereunto afhxed, shall be introduced for its final passage at the

next, and that no other bill be received in lieu thereof.

2. GREAT SEAL OF THE STATE OF GEORGIA.

Established February 8tlt, 1799.

t

1. Whereas, the constitution of this state directs the alteration of the

great seal, therefore. Be it enacted, he, That the great seal of the state

of Georgia shall be made of silver, and the size of two and a quarter

inches in diameter.

2. The device shall be as follows : On the one side a view of the sea

shore, wich a ship bearing the flag of the United States, riding at anchor
'

near a wharf, receiving on board hogsheads of tobacco and bales of cot-

ton, emblematic of the exports of this state; at a small distance a boat

landing from the interior of the state with hogsheads, &c., on board,

representing her internal traffic ; in the back part of the same side, a

man in the act of ploughing; and at a small distance a flock of sheep in

different postures, shaded by a flourishing tree. The motto on this side,

Agriculture and Commerce, 1799. (That the other side contain three

pillars supporting an arch, with the w^ord Constitution engraven within

the same, emblematic of the constitution supported by the three de-

partments of government, viz: the legislative, judicial, and executive,

-.*

* Lamar, 1089.

t The tenth section of the second article and the fifteenth section of the fourch

article, which are given by the report in fall, are here referred to,

X Prince, 753.
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the 6rst pillar to have engraven on its base, Wisdom, the second, Justice,

and the third. Moderation ;) on the right of the last pillar a man stand-

ing with a drawn sword, representing the aid of the military in defence

of the constitution ; the motto. State of Georgia, 1799.

3. That his excellency the governor be, and he is hereby authorized to

contract with some fit and proper person for making of the aforesaid seal

in manner and form aforesaid, and shall deposit the same in the office of

the secretary of state ; and on and after the fourth day of July next,

the said seal shall be considered as the great seal of the state of Georgia,

and applied and made use of as such in all cases as the law directs ; and
the old, or present great seal, shall be broken in presence of his excel-

lency the governor.

Amendment of December oth, 1790.*

4. Whereas it appears, that so much of the second section of the before

tecited act, as is contained in the words following, to wit,f could not

be completely carried into execution, inasmuch as from examination of

the size of the great seal established by the aforesaid act, an impression

of these words, wisdom, justice, and moderation, engraven on the three

aforesaid pillars, would not be legible or intelligible.

5. Beit enacted, That that part of the said before recited section,—to

wit, the words, the first pillar, engraven on its base, wisdom, the second

justice, and the third moderation,—be, and the same is hereby repealed.

And that the great seal, as now deposited and in operation in the secre-

tary of state's office of this state, with the words wisdom, justice, and
moderation, engraven in a wreath on the several pillars, emblematic of

the several departments of the government, be, and is hereby sanctioned,

ratified, and declared the great seal of the state of Georgia ; and all

grants, papers and documents, to which the same has been affixed by
order of the executive authority since the fourth day of July last past,

the period when the former great seal by the aforesaid act ceased to be

the great seal, and the new great seal was by the said act to be in ope-

ration, are hereby also sanctioned, ratified, and declared to be as valid in

all courts of law and equity as they possibly would or could have been,

had the words wisdom, justice, and moderation, been engraven on the

base of the respective pillars agreeably to the directions of the said

second section.

6. Whereas there is now in the secretary of state's office a number of

grants of land issued previously to the fourth day of July last past, which

have not heretofore had the former great seal of the state affixed to them.

Be it enacted. That the secretary of state shall affix the present great

seal of this state, as declared by this act, to any grant or grants which
have been issued for land under the authority of this state previous to

the fourth day of July past, which have not heretofore had the former

great seal of this state affixed to such grant or grants as aforesaid, which

* Prince, 753.

t See the words within the parenthesis in section 2.
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shall be held, deerBed and considered valid in all couits of law and equi-

ty, any law to the contrary notwithstanding.*

3. GENERAL OATH OF OFFICE.

1. The judicial proceedings of the superior and inferior courts, of the

several counties in this state, as well as the acts of the sheriff, clerks,

and other public officers of the several courts, shall be and they are

hereby declared to be efficient, legal, valid, and binding ; notwithstand-

ing any judge of the said superior courts, justice or justices of the inferior

courts, sheriff or sherifis, clerk or clerks of any of the said several coun-

ties, hath or have not taken and subscribed the oath directed to be taken

and subscribed in the act, entitled an act to compel all officers, civil and

military, within this state, to take and subscribe an oath to support the

constitution thereof, passed the sixteenth day of February, one thousand

seven hundred and ninety-nine.f

2. This act shall extend to, and have the effect of legalizing and render-

ing valid all past proceedings and acts of said courts and officers, as well as

all other proceedings and acts of said courts and officers, which may
take place, and be had, from and after the passing of this act.

J

3. All officers, civil and military, in this state, shall take an oath to sup-

port the constitution of this state, and of the United States ; and the

form of said oath, so to be taken and subscribed, shall be forwarded with

the dedimus to qualify the said officer, or be taken and subscribed at the

time of receiving said commission.

§

* Dec. 5, 1790, sec. 2, Prince^ 754. Penalty for counterfeiting the great seal.

See Penal Code.

t Dec. 18, 1816, sec. 1, Prince. 214. X lb. sec. 2. lb. 754.

^ lb. sec. 3, Prince, 179.
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IV. COLLECTION OF DIRECT TAX.

V. PUBLIC DEBT.

III. STATE INSTITUTIONS AND
PUBLIC V^ORKS.

VI, LITERARY INSTITUTIONS.

VII. MEDICAL AND HUMANE INSTITUTIONS.
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TIONS AND RAILROAD.

IV. MILITARY AND MARINE REGU-
LATIONS.
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TITLE I.

STATE ORGANIZATION.

CHAPTER L

JURISDICTION, TERRITORIAL DIVISIONS,
AND PUBLICATION OF LAWS.

REVIVAL

ANALYSIS.

ART. I. BOUNDARY AND CESSIONS.

SEC. I. BOUNDARIES DEFINED.

1. Boundary between Georgia and South

Carolina.

2. Between Georgia and North CaroHna
and Tennessee.

3. Territory acquired, how distinguished.

4. Boundary between Georgia and Ala-

bama.
5. Between Georgia and Florida.

SEC. II. WESTERN TERRITORY CEDED.

6. Commissioners to settle boundary.

7. Articles of Agreement.

8. Territory ceded.

9. Consideration, payment how secured.

10. Grants to settlers confirmed.

1 1

.

Ceded lands considered a common fund
;

outstanding claims, how paid.

12. Indian titles, how extinguished.

13. Territory ceded to form a state.

14. Acceptance by the United States ; terri-

tory ceded to Georgia described.

1.5. Time for ratification limited.

16. Ratification by Georgia.

SEC III. CESSIONS FOR LIGIIT-HOUSES AND BEA-

CONS.

17. Light-house on Tybee Island, five acres

of land.

18. St. Simon's Island, four acres.

19. Cumberland Island, six acres.

20. Sapelo Island, five acres.

21. Wolf Island, five acres.

22. Location may extend across the creek.

23. Savannah river, certain sites ihereon

ceded.

24. Marsh Island ceded.

SEC IV. CESSIONS FOR MILITARY POSTS.

25. For fortifications.

26. For arsenal at Augusta
;
purchase from

Freeman Walker confirmed.
27. Purchase from the estate of John For-

syth.

ART. II. TERRITORIAL DIVISIONS.

SEC I. COUNTIES.

28. Names of counties.

SEC II. CONGRESSIONAL DISTRICTS.

29. Organization of congressional districts.

SEC III. STATE LEGISLATURE.

30. Counties entitled to two representatives.

31. Organization of senatorial districts.

SEC IV. JUDICIAL CIRCUITS.

32. Organization of judicial districts.

SEC V. MILITARY DIVISIONS.

33. Organization of divisions and brigades.

ART. IIL REVIVAL AND PUBLICA-
TION OF LAWS.

SEC I. ENGLISH STATUTES AND COMMON LAW.

34. Certain statutes and common law of

England adopted.

35. Forfeitures to the king made payable to

the state, and public oflScers re-invested

with authority.

SEC II. PROVINCIAL LAWS REVIVED.

36. An act respecting ballast and rubbish.

37. To punish seamen.
38. To prevent frauds in selling beef, pork,

&c.
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39. To establish patrols, &c.

40. Respecting horses and cattle, perpetu-

ated.

41. Perpetuation of certain other laws.

SEC. III. PUBLICATION OF ENGLISH STATUTES.

42. Digest, how and in what manner pre-

pared.

SEC. IV. PUBLICATION OF GEORGIA STATUTES.

43. First compilation, how and in what

manner prepared.

44. Number of copies to be printed.

45. Number of copies to be distributed.

46. Number of copies reserved.

47. Annual publication, how and when
printed and distributed.

48. Secretary of state to transmit to other

states copies of printed laws and de-

cisions of court.

49. Second compilation to le prepared, and
law made perpetual.

50. How and by what authority prepared.

51 . Number of copies to be su'^scribed for.

52. Manner of distribution.

53. Number of copies to be reserved.

54. Fifth compilation, postponed.

55. Digest of public statutes, how prepared.

56. Appendix and other matter.

57. Compiler, by whom appointed ; his duty.

58. Committee of examination, how ap-

pointed ; duty of the governor.

59. Journals of the Legislature to be in-

dexed, by whom.
69. Laws and resolutions when published by

authority ; their dignity declared.

ART. I. BOUNDARIES AND CESSIONS.

SEC. 1. BOUNDARIES DEFINED.

1. Boundary betiveen Georgia and South Carolina.—Whereas, by

an ordinance passed by the legislature of this state, commissioners were

appointed and authorized to meet other commissioners, similarly appoint-

ed by the state of South Carolina : and whereas the said commissioners,

or a majority of them from each state, were vested with full powers to

settle all differences, controversies, disputes, and claims, which subsisted

between the two states relative to boundary : and whereas they, con-

formably to those powers, did on the twenty-eighth day of April, in the

year one thousand seven hundred and eighty-seven, in convention at

Beaufort, in the state of South Carolina, by certain instruments of

writing to which the said commissioners interchangeably set their hands

and affixed their seals, make mutual concessions and agreements for the

purpose aforesaid : Be it therefore enacted, he, That whatever was

done by the said commissioners, or a majority of them as aforesaid, is

hereby ratified, and shall be considered as binding upon the citizens of

this state, any law to the contrary notwithstanding.*

2. Between Georgia and North Carolina and Tennessee.—Whereas^

by certain articles of agreement and cession, entered into on the twenty-

fourth day of April, eighteen hundred and two, by and between the

commissioners of the state of Georgia on the one part, and the commis-
sioners of the United States on the other part, a tract or territory

situated south of the southern boundary of the states of North Carolina

and Tennessee, and adjoining this state, was ceded by the United States

to the state of Georgia : and whereas the Indian claim to that part of

the said territory, lying at the head of French Broad river, and within

the following boundaries, to wit—beginning on the summit of the ridge

of mountains called the Blue Ridge, where the same is crossed by the

1. Feb. 1, 1788, Prince 144. 2. 1803, Clayton 128.

For the convention at Beaufort, see Appendix.
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latitude thirty-five degrees north of the equator ; thence with the said

ridge of mountains to the temporary boundary line, run by General

Pickens, between the Cherokee tribe of Indians and the state of South

Carolina, along the said boundary line, north forty-five degrees east to

an ash-tree, at the distance of forty miles on the said line from Tugalo
river, near the mouth of Brasstown creek ; thence along the boundary

line run by Colonel Meigs, under the authority of congress, north fifty

degrees west, to the intersection of the said line with the parallel of

latitude thirty-five degrees north of the equator ; thence along the said

parallel of latitude, to the summit of the Blue Ridge aforesaid, was
extinguished by treaty held and concluded near Teilico, on the second

day of October, one thousand seven hundred and ninety-eight, and a

considerable settlement has been formed thereon, and the inhabitants

thereof have petitioned this legislature to be incorporated in the govern-

ment of this state.

3. Territory acquired, how distinguished.—Be it therefore enacted,

That the territory lying within the boundary last mentioned, to which

the Indian claim hath been extinguished, shall be a county to be called

and known by the name of Walton.

4. Boundary between Georgia and Alabama.—Resolved, &c., That
the line run and marked from Nickajack to Miller's bend on the Chatta-

hoochee, is the true line contemplated by the articles of cession of one

thousand eight hundred and two, between the United States and Georgia
;

and that it is recognized as such by the State of Georgia.

5. Between Georgia and Florida.—Resolved, That it is the opinion

of this legislature, that the dividing line between Georgia and Florida

ought to be run from the junction of the Flint and Chattahoochee rivers

to the head of St. Mary's river, and that the said line ought to be marked

without more or further delay.

SEC. II. WESTERN TERPaTORY CEDED.

6. Commissioners to settle boundary.—Whereas the commissioners

of the state of Georgia, to wit: James Jackson, Abraham Baldwin, and
John Milledge, duly authorized and appointed by and on the part and
behalf of the said state of Georsiia ; and the commissioners of the United

States, James Madison, Albert Gallatin, and Levi Lincoln, duly author-

ized and appointed by and on the part and behalf of the said United

States, to make an amicable settlement of limits between the two sove-

reignties, after a due examination of their respective powers, did, on the

24th day of April last, enter into a deed of articles and mutual cession,

in the words following, to wit:

7. Articles of agreement.— Articles of agreement and cession entered

into on the twenty-fourth day of April, one thousand eight hundred and

two, between the commissioners appointed on the part of the United

States by virtue of an act entitled, '* An act for an amicable settlement

of limits with the state of Georgia, and authorizing the establishment of a

3. 1803, Clayton 128. 6. June 16, 1802, PWnce 151.

4. Dec. 8, 1826, Dawson 67. 7. lb. ib. 152.

5. 1830.
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governmenl in the Mississippi territory ;" and of the act supplemental

to the last meniioned act on the one part; and the commissioners ap-

pointed on the part of the state of Georgia, by virtue of an act entitled,

"' An act to carry the twenty-third section of the first article of the con-

stitution into effect," and of the act to amend the last m.entioned act on

the other part.

8. Territory ceded.—Art. I. The state of Georgia cedes to the

United States all the right, title, and claim, which the said state has to

the jurisdiction and soil situated within the boundaries of the United

States, south of the state of Tennessee, and west of a line beginning on

the western bank of Chattahoochee river, where the same crosses the

boundary line between the United States and Spain, running thence up
the said river Chattahoochee, and along the western bank thereof, to the

great bend thereof, and next above the place where a certain creek or

river called Uchee, (being the first considerable stream on the western

side, above the Cussetas and Coweta towns,) empties into the said

Chattahoochee river; thence in a direct line to Nickajack on Tennessee

river; then crossing said last mentioned river, and thence running up
the said Tennessee river, and along the western bank thereof, to the

southern boundary line of the state of Tennessee, upon the following

express conditions, and subject thereto—that is to say :

9. Consideration, |;ai/we?i/ how secured.—First, That out of the

first net proceeds of the sales of the lands thus ceded, which net pro-

ceeds shall be estimated by deducting from the gross amount of sales the

expenses incurred in surveying and incident to the sale,, the United

States shall pay at their treasury one million two hundred and fifty thou-

sand dollars to the state of Georgia, as a consideration for the expenses

incurred by the said state in relation to the said territory ; and for the

better securing as prompt a payment of the said sum as is practicable,

a land office for the disposition of the vacant lands thus ceded, to which

the Indian title has been or may hereafter be extinguished, shall be

opened within a twelvemonlh afier the assent of the state of Georgia to

this agreement, as hereafter stated, shall have been declared.

10. Grants to settlers confirmed.-—Secondly, That all persons who^

on the twenty-second day of October, one thousand seven hundred and

ninety-five, were actual settlers within the territory thus ceded, shall be

confirmed in all the grants, legally and fully executed prior to that day,

by the former J3ritish government of West Florida, or by the government

of Spain, and in the claims which may be derived from any actual sur-

vey or settlement made under the act of the state of Georgia, entitled,

" An act for laying out a district of land situate on the river Mississippi,

and within the bounds of this state, into a county to be called Bour-

bon," passed the seventh day of February, one thousand seven hundred

and eighty-five.

11. Ceded lands considered a common fund ; outstanding claims how
paid,—Thirdly, That all the lands ceded by this agreement to the

United States, shall, after satisfying the above mentioned payment of

one million two hundred and fifty thousand dollars to the state of

8. June 16. 1802, Prince 152 10. June 16, 1802, Prince 152.

9. lb. ib. 11. lb. ib.
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Georgia, and the grants recognized by the preceding condition, be

considered as a common fund for the use and benefit of the United

States, Georgia included, and shall be faithfully disposed of for that

purpose, and for no other use or purpose whatever. Provided, however,

That the United States, for the period and until the end of one year

after the assent of Georgia to the boundary established by this agree-

ment shall have been declared, may, in such manner as not to interfere

with the above mentioned payment to the state of Georgia, nor with

the grants hereinbefore recognized, dispose of or appropriate a portion

of the said lands not exceeding five millions of acres, or the proceeds of

the said five millions of acres, or of any part thereof, for the purpose

of satisfying, quieting, or compensating for any claims other than those

hereinbefore recognized, which may be made to the said lands, or

any part thereof: it being fully understood, that if an act of congress

making such disposition or appropriation shall not be passed into a law

within the above mentioned period of one year, the United States shall

not be at liberty thereafter to cede any part of the said lands on account

of claims which may be laid to the same, other than those recognized

by the preceding condition, nor to compensate for the same; and in

case of any such cession or compensation, the present cession of Georgia

to the right of the soil thus ceded or compensated for, shall be con-

sidered as null and void, and the lands thus ceded or compensated for

shall revert to the state of Georgia.

12. Indian titles, how extinguished.—Fourthly, That the United

States shall at their own expense extinguish for the use of Georgia, as

early as the same can be peaceably obtained on reasonable terms, the

Indian title to the county of Tallassee, to the lands left out by the line

drawn by the Creeks in the year one thousand seven hundred and
ninety-eiglit, which had been previously granted by the state of Georgia

;

both of which tracts had formerly been yielded by the Indians ; and to

the lands within the forks of the Oconee and Ocmulgee rivers ; for

which several objects the president of the United States has directed

that a treaty shall be immediately held with the Creeks, and that the

United States shall in the same manner extinguish the Indian title to all

the other lands within the state of Georgia.

13. Territory ceded to form a state.—Fifthly, That the territory

thus ceded shall form a state, and be admitted as such into the union,

as soon as it shall contain sixty thousand free inhabitants, or at an earlier

period if congress should think it expedient, on the same conditions and
restrictions, with the same privileges, and in the same manner as is pro-

vided in the ordinance of congress of the thirteenth day of July, one

thousand seven hundred and eighty-seven, for the government of the

western territory of the United States, which ordinance shall in all its

parts extend to the territory contained in the present act of cession, that

article only excepted which forbids slavery.

14. Acceptance by the United States ; territory ceded to Georgia

described.—Art. II. The United States accept of the cession above

mentioned, and on the conditions therein expressed ; and they cede to

12. June 16, 1802, Prince 153. 14. June 16, 1802, Prince 153.

13. lb. ib.
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the State of Georgia whatever claim, right, or title they may have to the

jurisdiction or soil of any of the lands lying within the United States,

and out of the proper boundaries of any other states, and situated south

of the southern boundaries of the states of Tennessee, ISorth Carolina,

and South Carolina, and east of the boundary line herein above described

as the eastern boundary of the territory ceded by Georgia to the United

States.

15. Time limited for ratification.—Art. III. The present act of

cession and agreement shall be in full force as soon as the legislature of

Georgia shall have given its assent to the boundaries of this cession.

Provided, That the said assent shall be given within six months after

the date of these presents ; and provided, That congress shall not,

during the same period of six months, repeal so much of any former law

as authorizes this agreement, and renders it binding and conclusive on

the United States ; but if either the assent of Georgia shall not be thus

given, or if the law of the United States shall be thus repealed within

the said period of six months, then, and in either case, these presents

shall become null and void.*

16. Ratification by Georgia.—Be it enacted, he, That the said deed

or articles of agreement and cession be, and the same hereby is and
are, fully, absolutely, and amply, ratified and confirmed in all its parts,

and hereby is and are declared to be binding and conclusive on the said

state, her government and citizens forever.

SEC. III. CESSIONS FOR LIGHT-HOUSES AND BEACONS.

17. Light-house on Tyhee Island, five acres of land.—It shall be

lawful for the senators of this state in the congress of the United States,

or for one of the said senators, with any two of the representatives of this

state to the said congress, to sign, seal, and deliver a deed of cession to

the United States, on behalf of this state, of the light house on Tybee Isl-

and, and of the property and jurisdiction of this state of, in, and to the

same, and of five acres of land nearest adjoining, and belonging thereto,

to hold the same and every part thereof to the said United States forever.

Provided always, that the said United States shall keep the same in pro-

per repair, and shall supply the same with the necessary lights. And
provided also, that the act allowing three pence per ton for clearing

and removing wrecks and other obstructions in the river Savannah be

continued until the same shall be completely cleared.

18. St. Simon'' s Island, four acres.—The jurisdiction to and over

the four acres of land on the southern extremity of St. Simon's Island,

in the county of Glynn, ceded to the United States, for the purpose of

erecting a light-house in and for the port of Brunswick, be and the same

15. June 16, 1802, Prmce 153. 17. Dec, 15, 1791, Prince 1.50

16. lb. ib. 154. 18. Dec. 10, 1804, see. 1. ib. 154.

*The Articles of Cession were signed by the Commissioners of the United
States, and those of the slate of Georgia, at Washington, on the 24th day of
April, 1802.
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is hereby vested in the said United States of America : provided, that

the said United States shall erect a light-house on the same.

19. Cumberland Island, six acres.—Jurisdiction to and over six

acres of land, on the southern extremity of Cumberland Island, in the

county of Camden, ceded to the United States, for the purpose of erect-

ing a light-house in and for the port of St. Mary's, be and the same is

hereby vested in the United States : provided, that the said United States

shall erect a light-house on the same.

20. Sapelo Island, Jive acres.—The jurisdiction to, and over five

acres of land on the southern extremity of Sapelo Island, in the coun-

ty of Mcintosh, for the purpose of erecting a light-house in and for the

port of Darien, be and the same is hereby vested in the said United

States of America : provided, that the said United States shall erect

a liofht-house on the same.o
21. Wolf Island, Jive acres.—The jurisdiction to and over five acres

of land on Wolf Island, in the county of Mcintosh, for the purpose

of erecting a light-house or beacons, be and the jurisdiction thereof

is hereby ceded to the United States of America : provided, the United

States has or shall erect a light-house or beacon on the same.

22. Location may extend across the Creek.—The United States of

America may take a part of the said five acres of land across the creek

at the west end of Wolf Island, in the same manner and on the same
terms prescribed above for Wolf Island.

23. Savannah river, certain sites thereon ceded.—Whatever right,

title, or interest the state of Georgia may have in or to the sites or par-

cels of ground, or any of them, whereon the United States of America
have placed or erected beacons or beacon lights on Tybee Island, on

Cockspur Island, on the oyster bank opposite said Cockspur Island, on

the White Oyster bank, likewise opposite the same, on Long Island, and

on Elba Island, in the Savannah river, and likewise the jurisdiction to

and over the same, be and the same are hereby ceded to and vested in

the said United States of America.

24. Marsh Island ceded.—The congress of the United States shall

have and maintain jurisdiction in and over Marsh Island, situate and

lying in the county of Mcintosh, a little to the east of Doboy Island,

for the purpose of erecting a beacon, or other purposes*

SEC. IV. CESSIONS FOR MILITARY POSTS.

25. For fortiji cat ions.—The congress of the United States shall

have and maintain jurisdiction in and over all the lands they have pur-

chased, or which have been ceded, or otherwise acquired by them, or

hereafter may be acquired, for the purpose of erecting forts or fortifica-

tions in this state: provided, the said United States do or shall cause

forts or fortifications to be erected thereon.

26. For arsenal at Augusta ; purchase from Freeman Walker con-

If). Dec. 10, 1804, sec. 2, Prince 154 23. Dec. 22, 1820, sec. 1, Prince 155.
20. May 23, 1808, ib. 24 May 16, 182^ ib. 155.
21. Dec. 14, 1819, sec. 1, ib. 155 25. Dec 22, 1808, ib. 154.

S3. Ib. sec. 2, ib. 26. Dec. 26, 1826, ib. 155.
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firmed.—The consent of the legislature of the state of Georgia is

hereby granted to a purchase which the United States have lately made
from Freeman Walker, of a certain tract of land, situate in the county of

Richmond, about three miles above the city of Augusta, containing

seventy acres, for a site for an arsenal and military establishment ; which
tract is bounded as follows ; commencing at a stone corner, and running

north two degrees to the west, eighteen chains twenty-five links, to a

stone corner standing on the road which divides the Bellevue tract of

land from land belonging to Mr. Thomas Gumming ; from thence run-

ning with the road, and on the left side thereof, north eighty-nine degrees

and thirty seconds to the west, twenty-nine chains and eighty-seven links

to a stone corner ; from thence running south twenty-eight chains and
ninety-two links to a stone corner; from thence running north seventy-

one degrees fifteen seconds to the east, thirty-two chains and twenty

links to the beginning ; having in all four corners, each of which has

the initial letters of the United States (U. S.) engraved on the top

thereof;, and that the jurisdiction over said tract is hereby ceded to the

United States : provided, however, that nothing herein contained shall

extend, or be construed to extend, so as to impede or prevent the exe-

cution of any process, civil or criminal, under the authority of this state,

27. Purchase from the estate of John Forsyth.—The consent of the

legislature of the state of Georgia is hereby granted and given to a pur-

chase which the United States are about to make, or may hereafter make,

of and from the administrator of the late John Forsyth, of a certain

tract of land, situate in the county of Richmond, about three miles

above the city of Augusta, containing sixteen acres three roods and one

pole, and adjoining the present site of the United States arsenal, on its

eastern boundary ; the same being intended as an addition to the ground

now occupied by said arsenal ; and that the jurisdiction over the said

tract is hereby ceded to the United States: provided, however, that

nothing herein contained shall extend, or be construed to extend, so as

to impede or prevent the execution of any process, civil or criminal,

under the authority of this state ; and that nothing in this act shall be

so construed as to cede the jurisdiction of this state over said lot of land,

if said purchase shall not be completed as contemplated.

27. Dec. 27, 1843, Pam. 68.

Note.—A series of resolutions and reports have been from time to time adopted

by the legislature, with a view to fixing definitively the boundaries between this

state and those of Alabama, North Carolina, Tennessee and Florida. But owing
to the misunderstandings which have existed between the commissioners and

others of the different states who have endeavored to settle the boundary lines, no

formal adjustment of our limits has yet been effected. The difficulty in fixing

upon the thirty-fifth degree of north latitude, so as to satisfy both parties, has pre-

vented the settlement of the boundary between this state and North Carolina ; the

claim of Alabama to a portion of the Chattahoocl ee has never been allowed by
Georgia; while the controversy between the commissioners of the United States

and those of Georgia, respecting the true head of the St. Mary's river, has pre-
vented the adjustment of the boundary which divides this state from Florida. It

is deemed unnecessary in this note to cite all the resolutions of our legislature on

this subject. In the text is given the lines which are held to be the true bounda-
ries of the state, and over which the jurisdiction of her laws at present extends.

—

See Prince, 144-6.
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ART. II. TERRITORIAL DIVISIONS.

SEC. I. COUNTIES.

28. Names of coimiies.—The state comprises ninety-three counties,

as follows :*

1 Appling,
2 Baker,
3 Baldwin,
4 Bibb,
5 Bryan,
6 Bulloch,

7 Burke,
8 Butts,

9 Camden,
10 Campbell,
11 Carroll,

12 Cas?,
13 Chatham,
14 Chattooga,
15 Clark,

16 Cherokee,
17 Cobb,
18 Columbia,
19 Coweta,
20 Crawford,
21 Dade,
22 Decatur,
23 Dekalb,
24 Dooly,

25 Early,
26 Elbert,

27 Effingham,
23 Emanuel,
29 Fayette,
30 Floyd,
31 Forsyth,

32 Franklin,

33 Gilmer,
34 Glynn,
35 Greene,
36 Gwinnett,
37 Habersham,
38 Hall,

39 Hancock,
40 Harris,

41 Heard,
42 Henry,
43 Houston,
44 Irwin,

45 Jackson,

46 Jasper,

47 Jefferson,

48 Jones,

49 Laurens,
50 Lee,
51 Liberty,

52 Lincoln,

53 Lowndes,
54 Lumpkin,
55 Macon,
56 Madison,
57 Marion,
58 Mcintosh,
59 Meriwether,
60 Monroe,
61 Montgomery,
62 Morgan,
63 Murray,
64 Muscogee,
65 Newton,
66 Oglethorpe,
67 Paulding,
68 Pike,

69 Pulaski,

70 Putnam,
71 Rabun,
72 Randolph,

73 Richmond,
74 Scriven,

75 Stewart,
76 Sumter,
77 Talbot,

78 Tahiaferro,
79 Tattnall,

80 Telfair,

81 Thomas,
82 Troup,
83 Twiggs,
84 Union,
85 Upson,
86 Walker,
87 Walton,
88 Ware,
89 Warren,
90 Washington,
91 Wayne,
92 Wilkinson,
93 Wilkes.

SEC. II. CONGRESSIONAL DISTRICTS.

'29. Organization of congressional districts.—The state of Georgia

shall be laid off into eight congressional districts, in the following man-
ner, to wit

:

Appling,
Bryan,
Bulloch,
Camden,
Chatham,

1 Baker,
2 Decatur,
3 Dooly,
4 Early,

28. —

First District.—

6 Effingham,
7 Emanuel,
8 Glynn,
9 Laurens,

10 Liberty,

Second District.

5 Houston,
6 Irwin,

7 Lee,
8 Macon,

-Eighteen counties.

11 Lowndes,
12 Mcintosh,
13 Montgomery,
14 Tattnall,

15 Telfair,

—Fourteen counties.

9 Marion,
10 Muscogee,
11 Pulaski,

12 Randolph,

16 Thomas,
17 Ware,
18 Wayne.

13 Stewart,
14 Sumter.

29. Dec. 23, 1843, Pam. 54.

* The state was originally laid off into parishes ; then the parishes were organ-
ized into counties ; as new territory was acquired, new counties were added

;

subsequently they were divided and subdivided into other counties. Thus it will

be seen that any attempt to give their boundaries would be impracticable.
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Third District.—Eight counties.

1 Bibb,
2 Crawford,

3 Harris,

4 Monroe,
5 Pike,

6 Talbot,
7 Twiggs,
8 Upson.

Fourth District.—Nine counties.

1 Campbell, 4 Fayette, 7 Meriwetlier,
2 Carroll, 5 Heard, 8 Newton,
3 Coweta, 6 Henry, 9 Troup.

1 Cass,
2 Chattooga.
3 Cherokee,
4 Cobb,

1 Clark,

2 Elbert,

3 Franklin,

1 Baldwin,
2 Butts,

3 Greene,

1 Burke,
2 Columbia,
3 Hancock,

Fifth District.— Thirteen counties.

5 Dade,
6 Dekalb,
7 Floyd,
8 Forsyth,

9 Gilmer,
10 Gwinnett
11 Murray,
12 Paulding,

Sixth District.—Eleven counties.

4 Habersham,
5 Hall,

6 Jackson,

7 Lumpkin,
8 Madison,
9 Rabun,

Seventh District.— Ten counties.

4 Jasper,

5 Jones,

6 Morgan,

7 Oglethorpe,
8 Putnam,
9 Talliaferro,

Eighth District.— Ten counties.

4 Jefferson,

5 Lincoln,

6 Richmond,

7 Scriven,

8 Warren,
9 Washington,

13 Walker.

10 Union,
11 Walton.

10 Wilkinson.

10 Wilkes.

SEC. III. STATE LEGISLATURE.

30. Counties entitled to two representatives.—Thirty-seven in

number :*

1 Bibb,
2 Burke,
3 Chatham,
4 Clarke,

5 Columbia,
6 Coweta,
7 Dekalb,
8 Elbert,

9 Franklin,

10 Greene,

11 Gwinnett,
12 Habersham,^
13 Hall,

14 Hancock,
15 Harris,

16 Henry,
17 Houston,
18 Jackson,

19 Jasper,

20 Jones,

21 Meriwether,
22 Monroe,
23 Morgan,
24 Muscogee,
25 Newton,
26 Oglethorpe,
27 Pike,

28 Putnam,
29 Richmond,
30 Stewart,

31 Talbot,
3-2 Troup,
33 Upson,
34 Walton,
35 Warren,
36 Washington,
37 Wilkes.

31. Organization oj^ senatorial districts.—Forty-seven in number:

First, Chatham.

Second, Bryan,
Liberty.

Third, Mcintosh,
Glynn.

Fourth, Wayne,
Camden.

Fifth, Ware,
Lowndes.

Sia:th, Appling,
Montgomery.

Seventh, Tattnall,

Bulloch.

Eighth, Effingham,
Scriven.

Ninth, Burke,
Emanuel.

30. Dec. 23, 1843, sec. 1, Pam. 17. 31. Dec. 23, 1843, sec. 2, Pam. 17.

All other counties are entitled to one representative only.
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Tenths Laurens,
Wilkinson.

Eleventh^ Telfair,

Irwin.

Twelfth^ Decatur,
Thomas.

Thirteenth, Baker,
Early.

Fourteenth, Randolph,
Stewart.

Fifteenth, Lee,
Sumter.

Sixteenth, Muscogee,
Harris.

Seventeenth, Houston,
Macon.

Eighteenth, Talbot,
Marion,

Nineteenth, Pulaski,

Dooly,

Twentieth, Twiggs,
Bibb.

Twenty-Jirst, Washington,
Jefferson.

Twenty-second, Richmond,
Columbia.

Twenty-third, Warren,
Talliaferro.

Twenty -fourth, Hancock,
Baldwin.

Twenty-fifth, Putnam,
Jones.

Twenty-sixth, Monroe,
Pike.

Twenty-seventh, Crawford,
Upson.

Twenty-eighth, Meriwether,
Coweta.

Twenty-7iinth, Troup,
Heard.

Thirtieth, Carroll,

Campbell.

Thirty-first, Fayette,
Henry.

Thirty-second, Butts,

Jasper.

Thirty-third, Newton,
Walton.

Thirty-fourth, Morgan,
Greene.

Thirty-fifth, Wilkes,
Lincoln.

Thirty-sixth, Elbert,

Franklin.

Tliirty-seventh, Oglethorpe,

Madison.

Thirty-eighth, Clark,

Jackson.

TTiirty-ninth, Gwinnett,
Dekalb.

Fortieth, Paulding,
Cass.

Forty-first, Cobb,
Cherokee.

Forty-second, Forsyth,

Hall.

Forty-third, Habersham,
Rabun.

Forty-fourth, Lumpkin,
Union.

Forty fifth, Gilmer,
Murray.

Forty-sixth, Walker.
Dade.

Forty-seventh, Floyd,
Chattooga.

SEC. IV. JUDICIAL CIRCUITS.

32. Organization of judicial districts.—Eleven in number :

I. Eastern Circuit.—Ni7ie counties.

Organized Feb. 9, 1797; Re-organized Dec. 19, 1818.

1 Bryan, 4 Chatham, 7 Liberty,

2 Bulloch, 5 Effingham, 8 Mcintosh,
3 Camden, 6 Glynn, 9 Wayne.

II. Middle Circuit.—Nine counties.

Organized Feb. 9, 1797; Re-organized Dec. 19, 1818.

1 Burke, 4 Jefferson, 7 Scriven,

2 Columbia, 5 Montgomery, 8 Tattnall,

3 Emanuel, 6 Richmond, 9 Washington.

III. Western Circuit.—Eight counties.

Organized Feb. 9, 1797; Re-organized Dec. 19, 1818.

1 Clark, 3 Gwinnett, 5 Hall, 7 Rabun,
2 Franklin, 4 Habersham, 6 Jackson, 8 Walker.

1 Elbert,

2 Hancock,

IV. Northern Circuit.—Eight counties.

Organized Dec. 19, 1818.

3 Lincoln, 5 Oglethorpe, 7 Warren,
4 Madison, 6 Talliaferro, 8 Wilkes

V. Southern Circuit,—Nine counties.

Organized Dec. 19, 1818.

1 Appling, 4 Lowndes, 7 Thomas,
2 Irwin, 5 Pulaski, 8 Twiggs,
3 Laurens, 6 Telfair, 9 Ware.

32. Organized 1797, 1818, 1826, 1832, 1833, 1840.
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VI. OcMULGEE Circuit.—Seven counties.

Organized Dec. 19, 1818.

1 Baldwin,
2 Greene,

3 Jasper,

4 Jones,

5 Morgan,
6 Putnam,

7 Wilkinson.

1 Bibb,
2 Butts,

3 Crawford,

VII. Flint Circuit.—Nine counties.

Organized Dec. 24, 1821.

4 Henry, 7 Newton,
5 Houston, 8 Pike,

6 Monroe, 9 Upson.

1 Harris,

1 Cass,
2 Chattooga,
3 Cherokee,

1 Campbell,
2 Carroll,

3 Cob!),

1 Baker,
2 Decatur,

VIII. Chattahoochee Circuit.—Five counties.

Organized Dec. 22, 1826.

2 Marion, 3 Muscoo;ee, 4 Stewart, 5 Talbot.

IX. Cherokee Circuit.—Eleven counties.

Organized Dec 3, 1832.

4 Dade, 7 Gilmer,
5 Floyd, 8 Lumpkin,
6 Forsyth, 9 Murray,

X. Coweta Circuit.— Ten counties.

Organized Dec. 16, 1833.

4 Coweta, 7 Heard,
5 Dekalb, 8 Meriwether,
6 Fayette,

10 Union,
11 Walker.

10 Troup.

9 Paulding,

XI. Southwestern Circuit.— Eight counties.

Organized Dec. 10, 1840,

3 Dooly, 5 Lee, 7 Randolph,
4 Early, 6 Macon, 8 Stewart.

SEC. V. MILITARY DIVISIONS.

33. Organization of divisions and brigades.^—Two brigades to each

division :

First Division.—Fifteen counties.

First Brigade—Eight
Counties.

Bryan,
Camden,
Chatham,
Effingham,
Glynn,

6 Liberty,

7 Mcintosh,
8 Wayne.

Second Brigade—Seven
Counties.

1 Bulloch,

2 BufM,
3 Emanuel,
4 Jefferson,

5 Montgomery,
6 Scriven,

7 Tattnall.

Second Division.—Six counties.

First Brigade—Three
Counties.

1 Columbia*,

2 Richmond,
3 Warren.

Second Brigade—Three
Counties.

1 Hancock,
2 Talliaferro,

3 Washino;ton.

Third Division.—Six counties.

Second Brigade—Three
Counties.

1 Clark,

2 Greene,
3 Oglethorpe.

First Brigade—Three
I'ountics.

1 Baldwin,
2 Morgan,
3 Putnam.

33. Organized 1792, 1807, 1812, 1820, 1827, 1832, 1833, 1839.

* By an act passed Dec. 28, 1836, Prince 608, the state was laid off into two

grand divisions, the first of which was composed of the first, second, third, fourth,

fifth, and seventh divisions; the second v^^as composed of the sixth, eighth, ninth,

tenth, eleventh and twelfth divisions. The same act also organized the offices of

adjutant general, and assistant adjutant general. Repealed 22d Dec. 1840. Pam.
128. (Title of this latter act wrong; it should be 1836, instead of 1830, as it is

recited.) The office, however, of adjutant general is not considered extinct by

some of the committee. Prince 5S3-4, 608 ; Dawson 279.
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Fourth Division.—Six counties.

First Brigade—Three
Counties.

Second Brigade—Three
Counties.

1 Elbert,

2 Lincoln,

3 W^ilkes.

1 Franklin,

2 Jackson,

3 Madison.

Fifth Division.—Five counties.

First Brigade—Two
Counties.

1 Jasper,

2 Jones.

Second Brigade—Three
Counties.

1 Butts,

2 Henry,
3 Fayette.

Sixth Division.—iVme counties.

First Brigade—Four
Counties.

1 Laurens,
2 Pulaski,

3 Twiggs,
4 Wilkinson.

Second Brigade—Five
Counties.

1 Appling,
2 Irwin,

3 Lowndes,
4 Telfair,

5 Ware.

Seventh Division.—Seven counties.

First Prigade—Four
Counties.

1 Gwinnett,
2 Habersham,
3 Hall,

4 Rabun.

Second Brigade—Three
Counties.

1 Forsyth,
2 Lumpkin,
3 Union.

Eighth Division.—Eight counties.

First Brigade—Four
Counties.

1 Bibb,
2 Crawford,
3 Dooly,
4 Houston.

Second Brigade—Four
Counties.

1 Macon.
2 Monroe,
3 Pike,

4 Upsop.

Ninth Division.—Six counties.

First Brigade—Three Second Brigade—Three
Counties. Counties.

1 Campbell,
2 Carroll,

3 Coweta.

1 Heard,
2 Meriwether,
3 Troup.

Tenth Division.— Six counties.

First Brigade—Three
Counties.

1 Harris,

2 Muscogee,
3 Stewart.

Second Brigade—Tiirce
( 'ounties.

1 Marion,
2 Sumter,
3 Talbot.

Eleventh Division.—Five counties.

Fir.st Brigade—Three
Lounlies.

1 Cobb,
2 Dekalb,

3 Pauldinof.

Second Brigade—Tvo
Counties.

1 Newton,
2 Walton.

Twelfth Division.—Eieht counties.

First Brigade—Three
< ounties.

1 Cass,

2 Cherokee,
3 Gilmer.

Second Brigade—Five
Counties.

1 Dade,
2 Chattooga,

'

3 Floyd,
4 Murray,
5 Walker.

Thirteenth Division.—Six counties.

First Brigade—Three
Counties.

1 Decatur,

2 Early,

3 Randolph.

Second Brigade—Three
Counties.

1 Baker,
2 Lee,
3 Thomas.

ART. HL REVIVAL AND PUBLICATION OF LAWS.

SEC. I. ENGLLSH STATUTES AND COMMON LAW.

34. Provincial laws revived, and certain statutes and common laiv of
England adopted.—Be it enacted, he, That all and singular the several

acts, clauses, and parts of acts, that were in force and binding on the in-

habitants of the said province, on the fourteenth day of INI ay, A. D. one

thousand seven hundred and seventy-six, so far as they are not con-

trary to the constitution, laws, and form of government now established

in this state, shall be, and are hereby declared to be in full force, vir-

tue, and effect, and binding on the inhabitants of this state, immediately

from and after the passing of this act, as fully and effectually, to all in-

tents and purposes, as if the said acts, and each of them, had been made
and enacted by this general assembly, until the same shall be repealed,

amended, or otherwise altered by the legislature : And also the common

34. Feb. 25, 1784, sec. 1, Prince 570.
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law of Kngland, and such of the statute laws as were usually in force in

the said province, except as before excepted.

35. Forfeitures to the l^ing made payable to the state, and public

officers reinvested with authority.—All fines, penalties, and forfeitures, in-

flicted or made payable by any of the aforementioned acts to the king of

Great Britain, are liereby directed to be paid into the public treasury of

this state for the use of the same. And that all authorities given and en-

joined by any of the said acts to any public officer, are hereby given

and enjoined to such public ofiicers, appointed under the constitution or

form of government established in this state, and agreeable to the same.*

SEC. 11. PROVINCIAL LAWS REVIVED.

36. An act respecting ballast and rubbish revived.—Whereas several

necessary laws of this state passed before the revolution are near ex-

piring, and it is expedient for the welfare thereof that they should be

further continued : Be it enacted, &ic., That an act passed the seventh

day of April, one thousand seven hundred and sixty-three, to prevent

persons throwing ballast or rubbish, or falling trees into the rivers and

navigable creeks within this state, then province, and for keeping clear

the channels of the same; and also an act to amend the said act, passed

the twenty-fifth day of March, one thousand seven hundred and sixty-five
;

37. To punish seamen.—And also an act passed the sixth day of

March, one thousand seven hundred and sixty-six, for punishing seamen

and mariners, neglecting or deserting their duty on board their respective

ships or vessels, and for preventing seamen or mariners from being har-

bored or running in debt

;

38. To prevent frauds in selling beef poj'k, Sfc.—And also an act to

prevent frauds and deceits in selling beef, pork, pitch, tar, turpentine, and

firewood, passed the sixth day of March, one thousand seven hundred

and sixty-six ; also an act for amending [the foregoing], passed the twenty-

fourth day of December, one thousand seven hundred and sixty-eight

;

39. To establish patrols, ^c.—And also an act passed the eighteenth

day of November, one thousand seven hundred and sixty-five, for the

establishing and regulating patrols, and for preventing any person from

purchasing provisions or any other commodities, from or selling such to

any slave, unless such slave shall produce a ticket from his or her owner,

manager, or employer

;

^10. Respecting horses and cattle, perpetuated.—And also an act to

prevent stealing of horses and neat cattle, and unlawfully branding, mark-

ing, killing, or driving the same, passed the twenty-ninth day of Septem-
ber, one thousand seven hundred and seventy-three, shall severally and

respectively be, and they are hereby continued in full force until repealed

by this or some future general assembly.

35. Feb. 25, 1784, sec. 2, Prince 571. 38. July 30, 1783, sec. 1, Prince 567.
36. July 30, 1783, sec. 1, ib. 567. 39. lb. ib. 569.
37. Ib. ib. 40. Ib. ib.

* The preamble to this law gives as a reason for its enactment the destruction
of "several salutary laws" of the general assembly of this state during the revo-
lutionary war. It is omitted as having no important bearing upon the law.
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41. Perpetuation of certain other laws.—And that all laws passed

before the twenty-ninth day of December, one thousand seven hun-

dred and seventy-eight, which are or may be near expiring, and that

are not repugnant to the constitution of this state, or in their nature tem-

porary, be and they are hereby declared to be in full force, and that

they shall continue in force until repealed by this or some future legis-

lature.*

SEC. III. PUBLICATION OF ENGLISH STATUTES.

42. Digesty how and in what manner prepared.—Resolved, &c., That
it is expedient that some fit and proper person should be appointed by

the legislature, at its present session, to compile and digest the statute

laws of England, that are now of force in the state of Georgia, and

whose duty it shall be within two years, to report the same to his ex-

cellency the governor, who, after the same has been examined by a

committee of three learned in the law, to be appointed by him for that

purpose, shall approve or disapprove of the same, and who for their

services shall be paid by the governor, out of the contingent fund ; and

when the said work shall be performed and approved, that his excel-

lency the governor be, and he is hereby authorized to subscribe for two

thousand copies, in convenient bound volumes; provided the same does

not exceed the price of four dollars per volume, to be disposed of and

distributed as the legislature may direct.f

SEC. IV. PUBLICATION OF GEORGIA STATUTES.

FIRST COMPILATION.

43. How and in what manner prepared.—For the more general pro-

mulgation of the laws of this state, the secretary of state, with two com-
missioners who shall be appointed by the legislature for that purpose,

shall examine into, digest, and arrange the several la\ys thereof now in

force, and report the same to his excellency the governor, who shall ap-

prove or disapprove of the same.

44. Number of copies to be printed.—If his excellency the governor

shall approve of such digest of the laws of the state as may be reported

to him in pursuance of this act, that then the secretary of state shall, un-

der the direction of the executive thereof, cause to be printed, in a

quarto bound volume or volumes, one thousand copies of such digest of

the laws of this state, as maybe reported by the aforesaid commissioners

and secretary of state in terms of this act.

45. Number of copies to be distributed.—Eight hundred copies of the

aforesaid volumes of the digest of the laws of this state, so reported and

41. July 30, 1783, sec. 2, Prince 569. 44. Dec. 6, 1799, sec. 2, Prince 571.

42. Dec. 20, 1823, Dawson^^. 45. lb. sec. 3, ib. 571.

43. Dec. 69, 1799, sec. I, Prince 570.

* Preamble omiUed, being unimportant.

t William Schley, Esq., was appointed in pursuance of the above resolutioni

Dec. 20, 1823.
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approved of as aforesaid, shall be distributed by the executive among the

respective counties of this state, agreeably to the rule laid down by the

constitution for apportioning the representatives among the several coun-

ties : And the proportion which shall be so assigned to the respective

counties, shall be transmitted by the executive to the justices of the in-

ferior court of such county, by whom the same shall be distributed, in

such manner as the said justices may deem most proper for the general

information of the citizens.

46. Number of copies reserved.—The remaining tvv'O hundred volumes

of the aforesaid digest of the laws of this state, so reported and approved

of as aforesaid, shall be reserved by the executive for the future disposi-

tion of this state.

ANNUAL PUBLICATION.

47. Mow and when 'printed and. distributed.—The laws of this state

which shall in future be passed, shall, at the end of each succeeding ses-

sion, be printed and distributed in manner and form aforesaid.

48. Secretary of state to transmit to other states coyies of printed

laws and decisions of courts.—Resolved, That it shall be the duty of the

secretary of state to transmit regularly hereafter to the executive of the

several states a printed copy of our annual acts of assembly,* and a copy

of the decisions of our courts.

SECOND COMPILATION.

49. To be prepared, and law made perpetual.—During the year

eighteen hundred and ten, the laws of this state, passed since the political

year eighteen hundred, and the concurred and approved resolutions, except

such as relate to elections by the general assembly, and every tenth year

thereafter, shall be compiled, arranged, and printed.

50. How and by what authority prepared.—The legislature shall, by

joint ballot of both branches, appoint some fit and proper person to com-
pile and arrange the laws of this state, in pursuance of this act, and re-

port the same to his excellency the governor, who shall approve or dis-

approve of the same : And when the work shall be thus performed, and

approved of by his excellency the governor, he shall pay out of the con-

tingent fund, to the person thus performing the work, a sum of money,
which he shall deem an adequate compensation for the work.

51. Number ofcopies to be subscribed for.—If his excellency the gover-

nor shall approve of such compilation of the laws of the state, as may be

reported in conformity to this act, that then he shall cause to be printed,

in quarto or octavo bound volumes, two thousand copies of the laws, as

shall be reported to and approved of by his excellency in terms of this act.

5*2. Manner of distribution.—After the said laws are compiled, ar-

ranged, and printed, his excellency the governor shall cause the same to

4G. Dec. 6, 1799, sec. 4, Prince 571. 49. Dec. 12, 1809, sec. 1, Prince 571.

47. lb. sec. 5, ib. 50. lb. sec. 2, ib.

48. 25,1843, Pam. 184. 51. Ib. sec. 3, ib. 572.

52. Ib. sec. 4, ib.

* By the act of 1817, Lamar 1179, it was made the duty of the gpvernor.
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be distributed in the respective counties of this state, agreeably to the

rules laid down by the constitution for the apportioning the representa-

tives in the respective counties ; and the proportion which shall be as-

signed to the different counties, shall be transmitted by the governor to

the justices of the inferior courts, who shall distribute the same in propor-

tion to the number of civil officers in such county.

53. Number of copies to he reserved.—As often as the laws of this

state shall be compiled, arranged, and printed, in pursuance of this act,

his excellency the governor shall reserve five hundred volumes, for such

further distribution as the legislature may think proper.

FIFTH COMPILATION,

54. Postponed.—During the year one thousand eight hundred and
forty-six, and not till then, the laws of this state passed since the political

year one thousand eight hundred and thirty-six, with the concurred and
approved resolutions, (except such as relate to elections by the general

assembly,) and every ten years thereafter, shall be compiled and arranged,

and printed, together with all local laws not already compiled in former

digests, which shall be done under the provisions of the above recited

act so far as it may not conflict with this act.*

DIGEST OF PUBLIC STATUTES,

55. How prepared.—During the year one thousand eight hundred

and twenty, a digest of the laws of this state, shall be formed and ar-

ranged, which shall include all acts and resolutions of the legislature

heretofore passed, and which may be passed during the present session

which are public and general, and excluding such as are private or local,

and also such as have been repealed.

56. Appendix and other matters.—To said digest shall be added

an appendix, which shall contain the constitution of the United States

and the state of Georgia as amended ; the statute of frauds and perju-

ries, passed in the twenty-ninth year of the reign of Charles the Second,

also all acts relating to writs o{ habeas corpus.

57. Compiler, by ivhom appointed; his duty.—The legislature shall,

by joint ballot, appoint some fit and proper person to form and arrange

a digest in pursuance of this act, who shall report the same to his excel-

lency the governor, who, after the same has been examined by a commit-

tee appointed for that purpose, shall approve or disapprove the same:
and when the work shall be so performed and approved by the governor,

he shall pay out of the contingent fund to the person appointed as afore-

53. Dec. 12, 1809. sec. 5, Prince 572. 56. Dec. 21, 1819, sec. 2, Frmcc 572.

54. Dec. 27, 1838, Pam. 69. 57. lb. sec. 3, ib.

55. Dec. 21, 1819, sec. 1, Prince 572.

* The first compilation of the laws of this state was prepared by Horatio Mar-
bury, then secretary of state, and William H. Crawford, one of the commissioners
appointed in pursuance of the act of Dec. 6, 1799 ; under the act of Dec. 12, 1809,

which provided for decennial compilations, a second digest was prepared by Clay-
ton, a third by Lamar, and a fourth by Dawson. The fifth compilation, contem-
plated by that act, was by this law postponed, in consequence of the publication

by Mr. Prince of the second edition of his digest, in 1837.

7
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said, a sum which he may deem an adequate compensation for the

work.

58. Committee of examination, how appointed ; duty of the gov-

ernor.—Three fit and proper persons shall be appointed by the gov-

ernor to examine said work, and on their flivorable report he shall be

authorized to contract for the printing of three thousand copies in con-

venient bound volumes, a part to be distributed pursuant to the act of

the legislature, passed the twelfth of December, one thousand eight

hundred and nine, and the remainder reserved for future disposition of

the legislature.

JOURNALS OF THE LEGISLATURE,

59. To he indexed, and by whom.—Resolved, That the secretary

of the senate, and clerk of the house of representatives, hereafter make
annually an index to the respective journals of each house.

LAWS AND RESOLUTIONS,

60. li%en 'published by authority ; their dignity declared.—AW laws

and resolutions, as published by authority, shall be held, deemed and con-

sidered public laws and resolutions; and the several courts of law and
equity of this state shall take notice thereof as such, any law, usage, or

custom to the contrary notwithstanding.

58. Dec. 21, 1819, sec. 4, Prince 573. 60. Dec. 21, 1819, Prince 215.

59. Dec. 22, 1823, Prince SZe.
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24. Non-resident's oath of qualification.

25. Precautionary oath.

26. List of voters taking such oath to be

returned.

27. Violations of the freedom of elections.

28. Persons convicted how punished.

29. Protection of voters from arrest.

30. Arrests null and void.

SEC. VIII. FRAUDULENT ELECTIONS AND ILLE-

GAL VOTING.

31. Superintendents mismanaging elections

how punished.

32. Penalty for duplicate voting and mis-

management.

ART. n. PARTICULAR ELECTIONS.

SEC I, ELECTORS OF PRESIDENT AND VICE

PRESIDENT.

33. How and when held, and by whom
conducted.

34. Persons eligible to vote ; duty of super-

intendents.

35. Precinct returns, how consolidated.

36. Duty of the governor.
37. Vacancies, how supplied.

38. Non-attendance of electors.

SEC II. REPRESENTATIVES TO CONGRESS.

39. How, when, and by whom elected.

40. Qualification of candidates.

41. Returns how and when made.
42.. Governor's duty.

43. Equality of votes ; new election.

44. Acceptance when to be signified.

45. Persons eUgible to vote.

46. Restrictions on candidates and voters.

47. Elections when and where held.

48. How declared.

49. Vacancies, how filled.

50. Penalty for illegal voting.

51. Writs of election, to whom directed.

SEC III. MEMBERS OF THE GENERAL ASSEM-
BLY.

52. Time of election.

53. Ratio of representation.

54. Number of senators.

55. Place of meeting.

56. Time of sessions.

57. Contested seats ; mode of proceeding.
58. Testimony, how taken.

59. Notice of intention to contest.

60. Construction of this law.
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ART. III. GOVERNOR. STATE-
HOUSE OFFICERS, AND STATE

PRINTER.

SEC. I. GOVERNOR.

61. His secretaries.

SEC. II. STATE HOUSE OFFICERS.

62. Bonds required.

SEC. III. SURVEYOR GENERAL.

63. Security of records.

SEC. IV. TREASURER.

64. Required to submit certain estimates.

65. Dues to or from the state where paid.

66. Appropriations reverting to the general

fund.

67. Quarterly reports required.

68. To be upon oath.

69. Reports of treasurer and comptroller

general, to whom submitted.

SEC. V. COMPTROLLER GENERAL.

Duties defined.

Authority to collect money.
Authority to issue tax executions.

List of defaulting tax collectors, to

whom furnished.

Executions against defaulting tax col-

lectors.

75. Warrants unauthorized to be rejected.

76. Money due the state subject to the order

of the comptroller general.

Annual report of unexpended appropria-

tions.

Annual report of the state of the trea-

sury.

To recommend improvements in the

revenue laws.

To embrace collections made.
Receipt book to be kept.

Power of the governor to suspend the

collection of taxes or dues.

83. Evidences of debt where deposited.

70

71

72
73

74

77

78

79

80
81

82

84. Over drafts, how rejected.

85. Responsibility of comptroller and trea-

surer for unauthorized disbursements.
86. Comptroller's account with treasurer.

SEC. VI. AUDITING AND PAYMENT OF AC-
COUNTS.

Accounts against the state.

Payment of accounts may be withheld
in certain cases.

Duties of comptroller general increased.
Proceedings against defaulting agents.
State agents to give bond and security.

Accounts of state agents to be audited.
Executive duty on failure of state

agents.

Chief engineer of railroad
; account au-

dited.

87

89
90
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SEC VII. MANNER OF KEEPING ACCOUNTS.

95. Governor's book of accounts.

96. Special account of funded debts.

97. Schedule of bonds and evidences of
debt.

98. Comptroller's book of accounts.

99. Treasurer's book of accounts.

100. Tax accounts to be kept.

101. Abstracts of books of accounts to be
laid before the legislature.

102. Schedule of books, records and papers
to be filed.

103. Books, pamphlets, and documents to

be collected and bound.

SEC VIII. STATE PRINTER.

104. His election and duty.

105. Printing, where executed.
106. In what form executed.

107. Special matter, when printed.

108. Printer's compensation.

109. Compensation reduced.

SEC IX. TENURE OF OFFICE.

110. State printer and other officers.

ART. I. STATE ELECTIONS AND GENERAL ASSEMBLY.

SEC. I. MANNER OF VOTING.

1. By ballot,—In future all elections shall be by ballot.

SEC. II. PLACE OF HOLDING ELECTIONS.

2. At the court-house.—All elections for members to represent this

state in the general assembly thereof, and for representatives in congress,

I, Dec. 4, 1799, sec. 1, Prince 192- 2. Feb, 11th, 1799, sec. 1, Prince 190.
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shall be held at the court-house or place appouited for holding tlie supe-

rior courts in the respective counties.*

SEC. III. POLLS, WHEN OPENED AND CLOSED.

3. At the court-house.—The time of opening elections for senators

and representatives of this state shall be at the hour of seven o'clock in

the morning, which election shall be kept open until the liour of six

o'clock in the afternoon, and then closed.

4. At the election precincts ; hour of opening.—The election held

at the several election districts in this state shall be opened between the

hours of seven and ten in the morning, and shall be closed at the hour

of six in the evening.

5. Hour of closing.—The time of closing the polls at the several

election precincts in the several counties in this state, [shall] be changed
from six o'clock to the hour of five in the afternoon.

SEC. IV. MANAGERS AND CLERKS.

6. Superintendents at the court-house.—It shall be the duty of any

three or more of the magistrates of each county, not being candidates, to

preside at, and make returns of, all elections for senators and representa-

tives in the general assembly, and representatives in congress.

7. At the precincts.—One justice of the inferior court, or one justice

of the peace, and two freeholders, or two of the aforesaid justices and

one freeholder, shall superintend the elections, in each and every election

district, which now is, or which hereafter may be established in any of

the counties of this state, for the election of governor, members of con-

gress, members of the general assembly, electors of president and vice

president, or county officers.

8. Freeholder's oath.—The freeholders aforesaid shall not be com-
petent to superintend the elections aforesaid, until they and each of

them shall first have taken the following oath, viz:—"I, A. B., do

solemnly swear (or affirm) that I am a freeholder, resident in this county

of ; that I w^ill faithfully superintend this day's election,

and make a just and true return thereof, according to law, and to the

best of my ability, so help me God."
9. Special duty of justices.—It shall be the duty of the two justices

of the peace, in their respective districts, where precinct or district elec-

tions are held, to carry this law into effect.

10. Who may hold elections in their absence.—Whenever the justices

of the inferior court or the justices of the peace shall refuse or neglect

to organize and carry on the election at the court-house of any county

3. Dec. 4, 1799, Prince 1. ed. 130. 7. Dec. 23,1830, sec. 1, Prmre 194,

4 Dec. 23, 1830, sec. 23, PWnce 195. 8. lb. sec. 2, ib.

5. Dec. 27, 1843, Fain. 51. 9. Ib. sec. 12, ib. 195.

6. Feb. 11, 1799, sec. 1, Prince 190. 10. Dec. 21, 1835, sec. 4, Prince 197.

* Election precincts being established at the will of the legislature, and being

in their nature local, are omitted,

t The hour of six changed to the hour of five. See next paragraph.
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or at any precinct, according to law, by the hour of ten in the mornino-

of such election day, that then and in that case it shall and may be law-
ful for any two or more freeholders of the county to hold said election,

and receive all lawful votes tendered, and the votes so received by the

said freeholders shall be received and counted in making up the result of

said election.

11. Appointment and duty of clerics.—The presiding magistrates at

any election for members of the general assembly of this state, or repre-

sentatives in congress, are hereby empowered and required to appoint

three clerks to attend the said elections, whose duty it shall be to keep
three rolls.

12. Clerics at the precincts.—The superintendents, or a majority of

them, of the district elections in the several counties of this state, shall,

and they are hereby required, on the day of the elections by them held,

in the respective districts, and at the places designated by law for hold-

ing such elections, to receive and count out the votes by them taken in,

keep a fair statement of the polls, and conduct the elections in all

respects according to the election law of this state, now in force, eleventh

February, one thousand seven hundred and ninety-nine, so far as said

law is now in force.

SEC. V. OFFICERS IN ATTENDANCE.

13. At the court-house.—The sheriff of each county, or his deputy,

is required to attend at such elections, for the purpose of enforcing the

orders of the presiding magistrates, and preserving good order.

14. Who may act in absence of sheriff.—It shall be lawful for consta-

bles to open and attend all elections which may be held in this state, in

cases where a sheriff cannot be obtained to perform said duties.

15. At the precincts.—The duties of sheriff, as pointed out by law,

at the district elections in this state, shall be performed by any constable

or any other person appointed by the superintendents, and that said

election shall in all respects, except those herein recited,* be conducted
in the manner, and with the solemnities, and at the places, prescribed

by the laws now in force in this state, regulating general and county
elections.

SEC. VI. RETURNS, HOW MADE.

16. Blank forms of returns.—Resolved, That as it appears illegal

returns are too frequently made of important elections, which may occa-

sion much contention and evil consequences, that his excellency the

11. Feb. 11, 1799, sec. 2. Prince 192. 14. Dee. 2.3, 1813, Prince 1st ed. 131.

12. Dec. 23, 1830, sec. 3, lb. 194. 15. Dec. 23, 1830, sec. 7, Prince 195.

13. Feb. 11, 1799, sec. 1, lb. 190. 16. Dec. 14, 1837, Pam. 276.

* The act of February 11, 1799, required that three magistrates should super-
intend the elections, that the same should be held at the court-house, and that
the sheriff or his deputy should attend. By this act freeholders are authorized to

superintend precinct elections—which may be held at such places as the legisla-

ture may direct—and constables or other persons appointed by ihe managers are
authorized to supply the place of sheriffs.
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governor be requested to cause printed copies of blank returns to be

transmitted to the clerk of the superior court in each county, one copy
to embrace the general elections in October, and another to embrace the

county elections in January ; and it is hereby made the business of the

said clerk to assist the presiding magistrates in filling up the said returns

and execute them in a legal manner ; and his excellency is hereby

authorized to pay for the printing of said blank returns out of the con-

tingent fund.

17. Return hy freeholders.—All returns of district elections, made by
freeholders in their several counties, according to the provisions of this

act, shall be signed by them as such.

18. Returns consolidated.—It shall be the duty of one or more of the

superintendents of the district elections, in the several counties of the

state, to meet at the court-house of their respective counties, on the day
after the election, and then and there together with the superintendents

of the election held at the court-house, or a majority of them, and count,

compare, and add together, the returns to them produced by the super-

intendents of the district elections of the county, and return and certify

to the governor, the result of the elections for that county, agreeably to

the election law of force in this state, passed the eleventh day of Febru-

ary, in the year one thousand seven hundred and ninety-nine.

19. Returns of elections for senators.—The managers of elections

in the several counties in this state, shall be required to meet at their

several court-houses, as now prescribed by law, and count up the votes

polled for senator at the several election districts in their respective

counties, and transmit a return of the same to the governor, who shall

examine said returns, and the person having the highest number of votes,

shall be declared senator in the manner above pointed out, and the gov-

ernor shall give notice of the same by proclamation.

20. When and how transmitted.—Tt shall be the duty of the officers

who may superintend the election of electors of president and vice-presi-

dent of the United States, of governor of this state, and members of con-

gress in the several counties of this state, to transmit by mail to his ex-

cellency the governor the result of said elections, as soon thereafter as

practicable; and in those counties where no mail passes within seven days

after the elections are determined, to the seat of government, it shall be

the duty of the aforesaid superintendents of said elections to transmit the

same to his excellency the governor, by a special messenger, to be by
tl»em employed for that purpose.

21. Messenger s comjjensation.—Such person or persons as may be

employed by the officer superintending the elections aforesaid according

to the provisions of this act, shall receive for the service by them so ren-

dered such sum as may be deemed by his excellency the governor just

and proper, and that the same.be paid out of the contingent fund.

SEC. VII. OF VOTERS.

22. When privileged to vote out of the county.—In all elections here-

17. Dec. 23, 1830, sec. 5, Prince 194. 20. Dec. 22, 1828, sec. 1, Prince 193.

18. lb. sec. 4, ib. 2L lb. sec. 2, ib. 194.

19. Dec. 23, 1843, sec. 3, Pam. \9. 22. Dec. 21, 1833, ib. 197.
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after to be held for governor, or electors of president and vice-president

of the United States, and upon all questions and subjects whereon the

voice of the people of Georgia may be desired to be expressed, it shall

and may be lawftd for any citizen of this state who may be entitled to

vote for such officers, or upon such questions in the county of which he

is a resident, to vote for or upon the same, in any county of this state
;

provided he shall not have voted elsewhere for such officer, or upon such

question or subject.

23. Residenfs oath of qualification.—The oath required by law to

be administered to voters at elections for members of the legislature and

other civil officers of this state, shall be as follows : I do solemnly

swear (or affirm as the case may be) that I have attained to the age of

twenty-one years ; have paid all legal taxes which have been required of

me, and which I have had an opportunity of paying according to law
;

that I am a citizen of the United Stales, and have usually resided in this

county for the last six months, and have considered it my home or place

of residence during that period, so help me God.

2'1. Non-resident's oath of qualification.—Where any person applies

to vote for governor, members of congress, or electors of president and
vice-president of the United States, out of the county where he resides,

and the presiding magistrates shall have doubts as to his right to vote,

they shall administer to him the following oath : I do solemnly

swear (ov affirm as the case may be) that I have attained to the age of

twenty-one years ; am a citizen of the United States, and have usually

resided in this state for the last six months, and have considered it my
home or place of residence during that period ; and have paid all legal

taxes which have been required of me, and which I have had an oppor-

tunity to pay agreeably to law, so help me God.

25. Precautionary oath.—When any doubt shall be suggested as to the

legality of any vote offered at any election, held in any election district,

in any of the counties of this state., it shall be the duty of the superintend-

ents of such election, before receiving such vote, to administer to the

person offering it, together with the oath now prescribed by law, the fol-

lowing oath, viz. : I, A. B., do solemnly swear (or affirm) that I have
not this day voted at any election, held at any place in this state, for

governor, members of congress, electors of president and vice-president,

members of the legislature, or county officers, so help me God.
26. List of voters taking such oath to he returned.—And it shall be

the duty of the superintendents of such elections, to return to the clerk of

the inferior court, a list containing the names of all voters, who have
taken the oath prescribed by this section of this act, which list shall be

filed in the office of said clerk.

27. Violations of the freedom of elections.—1[ any person or persons

whatsoever shall on any day appointed for holding such elections, presume
to violate the freedom of such election by any arrest, menace, or threat, or

attempt to overawe, affright, or force any person qualified to vote, or

offer any bribe to induce him to vote contrary to his inclination ; or shall

23. Dec. 22, 1835, sec. 1, Prince 197. 26. Dec. 23, 1830, sec. 6, Prince 195.
24. lb. sec. 2, ib. 27. Feb. 11, 1799, sec. 2, ib. 191.
25. Dec. 23, 1830, sec, 6, ib, 195.
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after such election is over menace or despitefully use, abuse, or insult any

person, because he hath not voted as he or they might have wished him,

every such person so offending, upon sufficient proof of such violence or

abuse, menacing, or threatening, before any justice of the peace, shall be

bound over to the superior court, himself in one hundred dollars, and two

securities in fifty dollars each, to be of good behavior, and abide the sen-

tence of said court.

28. Persons convicted, how punished.—If the offender or offenders

are convicted of such offence as aforesaid, then he or they shall respect-

ively for each offence, forfeit a sum not exceeding one hundred dollars,

and be committed to jail without bail or mainprize, until the same be

paid, which said fine so imposed shall be recovered by writ o^fieri facias

or ca. sa., issued and signed by the clerk of said court, under and by virtue

of the sentence of the same; and the sheriff of the county is hereby re-

quired to levy such writ forthwith.

29. Protection of voters from arrest.—No civil officer shall execute

any writ or civil process whatsoever, upon the body of any person quali-

fied to vote at any election as aforesaid, either in his journey to, or return

from, or during his stay there upon that account, under a penalty not ex-

ceeding five hundred dollars, provided he shall not be more than four days

on his journey going to, returning from, and stay at the place fur holding

said election, to be recovered of and from the officer who shall serve any

process or arrest as aforesaid, after such manner and form, and to be dis-

posed of as hereinbefore directed.

30. Arrests null and void.—And all such writs or civil process exe-

cuted on the body of any person either going to, returning from, or being

at the place, where such election is appointed within the time before

limited, he being qualified to vote tliereat, are hereby declared null and

void.

SEC. VIII. FRAUDULENT ELECTIONS AND ILLEGAL VOTING.

31. Superintendents mismanaging elections, how punished.—If the

superintending magistrates or officers at such elections shall make a

fraudulent return, or they or either of them, while superintending at such

election, or any candidate, shall influence, or endeavor to influence or

persuade any voter not to vote as he first designed or intended, or shall

take any undue means to obtain a vote, he or they shall forfeit for the

first offence, one hundred dollars, to be recovered by information in any
court having jurisdiction thereof; and if a justice, shall be for ever dis-

qualified from serving in the commission of the peace ; and if a candi-

date, shall be thereby incapacitated from serving in the post or place for

which he may be elected.

32. Penalty for duplicate voting and mismanagement.—If any person

shall vote at more than one placeof holding elections in any county of this

slate, at any election for governor, members of congress, electors of presi-

28. Feb. 1 1,1799, sec. 2, Prfrjce 191. 31. Feb. 11, 1799, sec. 2, Pnwce 190.

29. lb. ib. 32. Dec. 23, 1839, sec. 8, ib. 195.

30. Ib. ib.
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dent and vice-president, members of the legislature, or county officers,

or if any justice as aforesaid, or freeholder presiding at any election in

any of the districts of any county of this state, shall in [like] manner fail

to perform the duties herein required of him, or shall violate the trust

herein confided to him, such person, justice of the peace, or freeholder,

shall be deemed guilty of a high misdemeanor, and upon conviction

thereof before the superior court, or any of them, of this state, shall be

punished according to an act, passed in the year one thousand seven hun-

dred and ninety-nine, regulating general elections, and the penalties

therein prescribed for the violations of the said law, by the magistrates or

superintendents, is hereby extended to persons voting contrary to the

provisions of this act.*

ART. II. PARTICULAR ELECTIONS.

SEC. I. ELECTORS OF PRESIDENT AND VICE-PRESIDENT.

33. How, ivlicn and where held, and by whom conducted.—On the first

Monday in November, eighteen hundred and twenty-eight, and on the

first Monday in November of every fourth year thereafter, an election

shall be held throughout this state, at the several places of holding elec-

tions for senators and representatives in the general assembly, for the

purpose of choosing electors of president and vice-president of the

United States ; which election shall be opened and closed at the same
hour and in the same manner, and be superintended and conducted by
the same magistrates and officers, as by law shall be authorized to

superintend and conduct the general elections of this state.

34. Persons eligible to vote ; duty of superintendents.—At the said

elections, every person entitled to vote for members of the general assembly

or representatives to congress, may vote for a number of persons equal

to the whole number of representatives and senators to which this state

may be entitled in the congress of the United States ; and that it shall

be the duty of the justices or magistrates, presiding at the elections to be

held under the authority and according to the provisions of this act, to

make immediate returns to the governor of the state of the result of said

elections ; which returns shall clearly exhibit the number of persons

voting for electors, the number of votes given in, the names of persons

voted for, and the number of votes which each may have received.

35. Precinct returns , how consolidated.—In counties where, by law,

the votes for members of the general assembly shall be given at different

places, it shall be the duty of the persons presiding at the different dis-

trict elections to meet and consolidate the returns of the district elections,

as by law required to be done at the general elections ; which consoli-

dated returns, exhibiting the result of the elections, as required by the

second section of this act, they shall immediately forward to the gover-

nor of this state.

33. Dec 18, 1824, sec. 1, Prince 192. 35. Dec. 18, 1824, sec. 3, Frince 193.

34. lb. sec. 2, ib.

* Sec. 9, prescribing penalty, omitted, having been altered by the penal code.
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36. Duty of the governor.—It shall be the duty of the governor, on

the eighteenth day after said election shall have taken place, to make
out a consolidated return of the number of persons voting for electors,

the names of the persons voted for, and the number of votes received by
each, and immediately to notify those persons who may have received a

number of votes amounting to a majority of the persons who shall have

voted for electors, of their election, and require their attendance at the

time and place required by law, to vote for a president and vice-presi-

dent of the United States ; said consolidated return, when so made out,

shall be laid before the general assembly, if in session.

37. Vacancies, how supplied.—In the event that a majority of the

number of electors to which this state may be entitled at any election

for president and vice-president, shall not have received a majority of the

votes polled as aforesaid, and there being no general assembly in session,

it shall be the duty of the governor to convene the general assembly,

which, when assembled, shall proceed by joint ballot to the election of

electors for president and vice-president of the United States ; but in

the event that at least a majority of the whole number of electors to

which this state may be entitled, shall be elected in manner aforesaid,

then and in that case it shall be the duty of the electors so elected, or a

number of them, amounting at least to a majority of the whole number
to which this state may be entitled, to fill by ballot, at the time and place

appointed by law for the meeting of the electors, any vacancy that may
exist in their body, either by non-election of the full number, resignation,

failure to attend, refusal to act, or from any other cause whatever.*

38. Non-attendance of electors.—In the event that at least a majority

of the whole number of electors to which the state may be entitled at

any election, shall be elected in manner aforesaid, and from any cause

whatever a majority of said whole number shall not attend at the time

and place appointed by law for casting their votes for president and vice-

president of the United Slates to fill vacancies in their body, and cast

their votes as aforesaid, or when a majority of said electors shall not be

elected, it shall be the duty of his excellency the governor forthwith to

convene the general assembly, who shall by joint ballot proceed to fill

any vacancy or vacancies which may have occurred, in any manner
whatever, in their body.

SEC. II. REPRESENTATIVES TO CONGRESS.

39. How, 2vhen, and by ivhom elected.—At the general election which

shall be held for members of the general assembly on the first Monday
in October, eighteen hundred, and at every second general electionf

36. Dec. 23, 1843, sec. l,Pam. 53. 38. Dec. 23, 1843, sec. 3, Pam. 54.

37. lb. sec. 2, ib. 39. Feb. 11, 1799, sec. 2, Prmce 191.

* The 4th and 5th sections of the act of December 18, 1824, are superseded by
the act of December 23, 1843. See preceding paragraphs, 36, 37. The 6th section

of the former act is also omitted, being superseded by the 3d section of the latter, ex-
cept so much as declares that " if any of the persons so elected should not be at the

seat of government by twelve o'clock on the Monday preceding the first Wednes-
day in December, it will be considered that they have refused the acceptance of the

appointment." See "H 38.

f By the act of December 23, 1831, the words, '^'at every second general elec-
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thereafter, the electors at such election shall vote for members to

represent this state in the house of representatives of the United States.

40. Qualification of candidates.—No person shall be elected a

representative in congress, who has not been an inhabitant of this state

three years next preceding his election, and paid his tax regularly during

that time; nor shall he hold any office of profit under this state or the

United States during the time for which he may be elected a representative.*

41. Returns, how and when made.—The names of the several can-

diates [shall] be kept on separate papers, and the number and the names
of the voters shall be sealed up together with an accurate state of the

poll, under the hands of the presiding magistrates, and transmitted by
express to his excellency the governor, within twenty days after closing

the poll at such election, who is empowered to draw on the treasury for

the payment of such express, not exceeding two dollars per day.

42. Governor's duty.—The governor or commander-in-chief, for

the time being, shall, within five days after the expiration of the said

twenty days hereinbefore allowed for making returns, count up the votes

from the several counties, or such of them as may have made returns

for each person, and immediately thereafter issue his proclamation de-

claring the persons having the highest number of votes and qualified as

aforesaid, to be duly elected to represent this state in the house of repre-

sentatives of the United States, and to grant a certificate thereof under

the great seal of the state to each of them.f

43. Kquality of votes ; new election.—Where any two or more
persons have an equal and the highest number of votes, other than those

duly elected in the general poll, then, and in that case, the governor

shall issue his proclamation directing a new election.

44. Acceptance, when to he signified.—In case any person duly

elected, being in this state and notified thereof in manner herein directed,

shall not within twenty days, and if out of this state within forty days

after such notification, signify his acceptance, or shall depart this life,

the governor or commander-in-chief shall order a new election to be

held in like manner as hereinbefore pointed out.

45. Persons eligible to vote.—All persons residing in each of the

congressional districts aforesaid,^ entitled under the laws of this state to

vote for members to congress, shall be entitled to vote for one member

40. Feb. 11, 1799, sec. 2, Prince 191. 43. Feb. 11, 1799, sec. 2, FrtJice 192.

41. lb. ib. 44. lb. ib.

42. Ib. ib. 45. Dec. 23, 4843, sec. 3, Fam. 55.

tion," are supplied by " every two years."

—

Pri7ice 196. The act of 1S43, divi-

ding the state into congressional districts, makes no change in the time of holding
elections for members of congress, leaving the provisions of the act of 1799, which
declares that such election shall take place on the "first Monday in October,
1800," and so much of the act of 1831 as declares that the said elections shall be
lield "every two years thereafter," still of force. Act of 1831 omitted.

* See Constitution of United States, art. I, sec. 2, clause 4, ante p. 44.

t By the act of February 11, 1799, section 2, a provision was made requiring
the governor not to issue certificates of election, until satisfactory proof was given
by the member elect of residence and payment of taxes. Repealed December
23, 1843, sec. 10, Pam. 56.

X See table of congressional districts, as laid out by the second section of this

act, organizing the same. Ante, chap. I, fl 29, p. 89.
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to represent the district in which he may reside, in the congress of the

United States, and no more.

46. Restrictions on candidates and voters.—No person shall be

eligible to represent any of the said congressional districts, who does not

at the time of his election, reside within the said district; nor shall any

person be entitled to vote for a member to congress, in any district other

than the one in which he resides.

47. Elections, when and where held.—All elections for a member to

congress, shall be held at the time prescribed by existing laws, for mem-
bers to congress, and shall be held at the places or election precincts in

each county composing said districts as are or may hereafter be estab-

lished by law for holding elections for members to the state legislature,

and conducted and returned in the same manner as is now prescribed by
law for the election of members to congress.

48. How declared.—The persons having the highest or greatest

number of votes in each of their respective districts, shall be declared

by proclamation from the governor, duly elected and commissioned ac-

cordingly, under the provisions of the laws of this state, touching the

election and qualification of members to congress.

49. Vacancies ; how filled.—When any vacancy may happen in

any or either of said districts, by death, resignation, or otherwise, for a

member to congress, such vacancy shall be filled by the persons of the

district entitled to a vote agreeable to the provisions of the ninth section

of this act.*

50. Penally for illegal voting.—Any person who shall vote for a

member of congress, under this act, in any other district than the dis-

trict in which he may reside at the time of voting, or may be legally

entitled to vote, or shall vote more than once in his own district, at the

same election, shall be guilty of a misdemeanor, and on conviction

thereof, shall be punished by fine of not less than one hundred dollars,

nor more than five hundred dollars, at the discretion of the court.

51. Writs of election to ivhom directed.—All writs of elections to

fill vacancies that may happen for members of the general assembly of

this state, or house of representatives of the United States, shall be
directed to the justices of the inferior courts of the respective counties,

who are hereby required to give public notice thereof, and cause the

same to be held in manner and form as hereinbefore pointed out, agree-

ably to such writ.

SEC. III. MEMBERS OF THE GENERAL ASSEMBLY.

52. Time of election.—The general election shall be held annu-
ally! on the first Monday in October.

46. Dec. 23,1843, sec. 4,Pam. 55. 50. Dec. 23, 1843, sec. 9, Pam. 56.

47. lb. sec. 5, ib. 51. Feb. 11, 1799, sec. 2, Pnr?ce 192.

48. Ib. sec. 6, ib. 52. Ib. sec. 1, ib. 190.
49. Ib. sec. 7, ib.

* Sec. 8. Temporary provision for the manner of election of members upon
certain conlingencies ; obsolete. For sec. 9, see Tj"

50.

t Now biennially. See Constitution as amended, 1843, art. 1, sec. 3, p. 57.
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53. Ratio of representation.—The following counties, being the

thirty-seven counties having the greatest population, counting all free

white persons and three-fifths of the people of color shall have two

members each in the house of representatives.*

54. Number of senators.—The senate shall consist of forty-seven

members, to be elected, one from each of the districts hereinafter

mentioned.!

55. Place of meeting.—The next meeting of the general assem-

bly, after the date of said proclamation, shall be at the said town of

Milledgeville, which is hereby declared to be the seat of government of

this state.J

56. Time of sessions.—The general assembly of this state shall,

from and after the passing of this act, meet on the first Monday in No-
vember annually. <§>

57. Contested seats, mode of proceedirig.—When any person here-

after intends to contest the seat of any person returned as elected a

member of the house of representatives or of the senate, the person

intending to contest or object to the seat of the member or members of

the house of representatives or of a senator who may have been returned

as elected, shall give the adverse party five days' notice in writing, with

the name of the witness or witnesses, and the place where he intends

to take the testimony, so that he may appear at the time and place, to

put cross questions if he thinks proper ; and the person returned as

elected shall, where he intends to take testimony, give the other party

notice in like manner: Provided, nothing herein contained shall be so

construed as to prevent either party from attending in person or by

attorney.

58. Testimony, how taJcen,—Where either party intends to take tes-

timony, going to prove the legality or illegality of a vote given to either,

or the constitutionality of his qualifications, the same shall be taken in

manner aforesaid, and within twenty days after the election, and not

after that time.

59. Notice of intention to contest.—The person intending to con-

test the seat of any member of either branch of the general assembly of

this state, or object to the same, shall, before he proceed to take any

testimony, give five days' notice to the member or members of the house

53. Dec. 23, 1843, sec. 1, Fam. 17. 57. Dec. 24, 1831, sec. 1, Frince 196.

54. lb. ib. 58. lb. sec. 2, ib. 196.

55. Dec. 12, 1804, sec. 7, Cloyion 209. 59. Ib. sec. 3, ib. 196.

56. Feb. 11, 1799, sec. 3, Prince W2.

* For counties entitled to two members, see ante ][ 30, p. 90.

t For organization of districts, see ante f[ 31, p. 90.

X The preamble and first sections of the act of which the above is the seventh

section, being in their nature temporary, are omitted. They provide for the ap-

pointment of certain commissioners, to superintend the erection of the state-house

at Milledgeville, and other matters. The sixth section declares the duty of the

executive to issue a proclamation announcing the completion of the state-house.

§ Altered by act of 1843, to "biennial"—for which see Constitution, art. 1, sec
12, ante p. 59.
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of representatives, or member of the senate, in writing, of his intention

of contesting their seat or seats, and the testimony taken in manner afore-

said shall be taken and acted upon in such manner as either branch of

the legislature may deem best calculated to insure justice to the parties.

60. Construction of this law.—Nothing in this act* shall be so con-

strued as to repeal or in any wise destroy the operation of the several

laws now in force regulating the election of members to the general

assembly of this state.

ART. III. GOVERNOR, STATE-HOUSE OFFICERS AND
STATE PRINTER.

SEC. I. GOVERNOR.

61. His secretaries.—The secretaries of the governor (not exceed-

ing two,f) shall be citizens and residents of this state, and shall have

attained to the age of twenty-one years.

SEC. II. STATE-HOUSE OFFICERS.

6*2. Bonds required.—The treasurer hereafter to be elected, before

he shall be permitted to enter upon the duties of his office, shall execute

a bond payable to the governor of the state and his successors in office,

with sufficient sureties to be approved by the governor, in the penalty

of two hundred thousand dollars, with condition faithfully to account for

all money and effects that shall be received by him as treasurer, and
faithfully to perform all the duties of said office ; and that the comp-
troller general, surv^eyor general, and secretary of state, hereafter to be

elected, shall respectively, before entering upon the duties of their

offices, execute the like bond, the comptroller general in the penal sum
of twenty thousand dollars, and the surveyor general and secretary of

state each in the penal sum often thousand dollars, with condition fliith-

fully to execute the duties of their said offices respectively, which bonds

shall be filed in the executive office, and a copy of any such bond, cer-

tified by one of the secretaries of the governor, shall be received as evi-

dence instead of the original in any of the courts of this state : Provided^

That nothing herein contained shall impair or affect the validity of any
bond heretofore executed by any treasurer or other officer herein desig-

nated.f

60. Dec. 24, 1831, sec. 1, Prince 196. 62. Dec. 28, 1843, sec. 1, Pam. 169.

61. Dec. 23, 1789, sec. 3, Watkins 413.

* The three preceding paragraphs.

t The number of secretaries has at various times been changed. At present,

the governor is allowed three. See Pam. of 1841, p. 13.

X The secretary of state, surveyor genera], and treasurer, are elected by the

legislature, under the provision of the constitution, art. 2, sec. 12, p. 66. The
comptroller general is also elected by the legislature, but no provision is found

either in the constitution or statutes for the election of that officer.

mWERSilY OF GEORGIA
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SEC. III. SURVEYOR GENERAL.

63. Security of records.—Resolved, That the surveyor general be

required strictly to exclude all persons from handling any records on

file in his office, unless under the immediate inspection of himself or one
of his clerks.

SEC. IV. TREASURER.

64. Required to submit certain estimates.—It shall be the duty of

the treasurer, at each regular session of the legislature, to submit detailed

estimates of the probable receipts and expenditures of each year, for the

two succeeding political years, in which he shall state fully the probable

sources of income, and the probable amount of revenue from each

source ; and in the event of a probable deficiency, he shall submit esti-

mates for additional revenue, specifying particularly the increased rate of

taxation proposed, or the new objects of taxation, and the probable

revenue accruing from each ; he shall likewise in said report designate

the several objects of appropriation, and the amount required from each.

65. Dues to or from the state, where paid.—All moneys belonging

to the state, shall be paid into the treasury, and shall not be drawn
therefrom but upon warrants signed by the governor ; and all funds which

may be pledged to the payment of the public debt, or interest thereon,

shall in no wise be paid to any other object of appropriation, and all

payments of interest herein provided for shall be paid at the treasury,

or upon warrants drawm from the treasury for that purpose.

66. Appropriations reverting to the general fund.—Whenever any
appropriation shall not be called for within six months after the expira-

tion of the political year for which it shall be appropriated, the same
shall revert to the general fund in the treasury, and shall not be drawn
therefrom except upon a new appropriation made.

67. (Quarterly reports required.—It shall be the duty of the trea-

surer to report to his excellency the governor, at the end of each quar-

ter, a statement of the receipts of all moneys into his office during the

preceding quarter, specifying the particular sources from which the same
may be derived.

68. To be upon oath.—The treasurer shall, at the end of every

quarter of the year, make a written report on oath of the several sums of

money and effects received by him during the three months preceding

such report, which shall be filed and preserved in the executive office.

69. Reports of treasurer and comptroller general, to whom subrait-

ted.—The treasurer and comptroller general shall annually submit their

reports (now required by law to be made to the legislature) to his excel-

lency the governor, on or before the twentieth day of October, and by

him shall be laid before the legislature in his biennial message ; he shall

likewise appoint biennially a committee to examine into the condition of

63. Dec. 24, 1835, Prince 836. 67. Dec. 28, 1843, sec. 9, Pam. 143.

64. Dec. 28, 1843, sec. l,Pam. 142. 68. lb. sec. 2, ib. 169.

65. Ib. sec. 3, ib. 69. Ib. sec 2, ib. 142.

66. Ib. sec. 6, ib. 143.
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the treasury in those years when there shall be no session of the legisla-

ture, and especially to examine into the situation of the public debt, the

payments which have been made upon it, either as to principal or

interest.

SEC. V. COMPTROLLER GENERAL.

70. Duties defined.—The comptroller general shall, "from and after

the passing of this act, keep fair and accurate accounts, showing the

several appropriations of money, examine and check all governors', pre-

sidents', and speakers' warrants, and charge the amount thereof to the

funds on which they may be respectively drawn, previous to their

being presented to the treasurer for payment ; examine and correct all

returns of taxable property ; settle with the several tax collectors, and
all other persons indebted to the state; and in all cases where payments
may be made at the treasury, give receipts for the same, founded on the

treasurer's certificates, which certificates shall specially set forth the

amount, on what account, and by whom paid, and be lodged as vouchers

in the comptroller's office.

71. Authority to collect money.—All the powers heretofore vested in

the treasurer to enforce the collection of public moneys shall be, and the

same are hereby declared to be vested in the comptroller general.

72. Authority to issue tax executions.—All executions for the collec

tion of taxes due this state, shall hereafter be issued by the comptroller

general only.

73. List of defaulting tax collectors, to whom furnished.—The
comptroller general is hereby directed to furnish the attorneys and solici-

tors general each with a list of all the executions which have hitherto

issued, or which may hereafter issue, against defaulting tax collectors

within their respective circuits, whose duty it shall be to report to the

comptroller general annually, on or before the meeting of the general

assembly, the situation of said execution, what prospect there is of col-

lecting the money, and any other circumstance of importance to be

known relative thereto.

74. Executiojis against defaulting tax collectors.—The comptroller

general is hereby required to issue executions against all defaulting tax

collectors, and their securities (if any) immediately after the tax which

they were appointed to collect shall have become due ; and in the event

of the death of the collector, or either of them, or all of his securities,

the execution shall issue against the survivors and the legal representa-

tives of the deceased.

75. Warrants unauthorized, to be rejected.—The comptroller general

shall not in future approve any warrant, unless the same is legally

chargeable to the fund upon which it is drawn.

76. Money due the state, subject to the order of the comptroller gene-

70. Dec. 5, 1799, sec. 1, Frince 830. 74. Dec. 22, 1823, sec. 3, Prince 833.

71. lb. sec. 2, ib. 75. lb. sec. 4, ib.

72. Dec. 25, 1821 sec. 9, ib. 832. 76. Dec. 25, 1821, sec. 7, ib. 832.

73. Dec. 22, 1823, sec. 2, ib.

8
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ral.—All banks of discount and deposit, corporations and companies of

whatever kind or description, by which moneys are or may hereafter

become payable to the treasury of this state, shall be exclusively subject

to the draft of the comptroller general for the sums which may from

time to time become due, who is hereby directed, immediately on the

accrual of such dues and demands, to issue his drafts for the same, order-

ing the payment thereof to be made to the treasurer of this state.

77. Annual report of unexpended appropriations.—It shall be the

duty of the comptroller general to report to the legislature, within the

first week of each annual* session, an account of all balances of appro-

priations remaining unexpended at the close of each political year.

78. Annual report of the state of the treasury.—It shall be the duty

of the comptroller general to report to the legislature, within the first

week of each annual* session, a full and complete account of the state

and condition of the treasury, comprising the aggregate sum actually

paid in, for all taxes, debts, and demands of whatsoever description,

during each preceding political year ; and the several items of expendi-

ture incurred for the same period ; the salaries and pay of all officers

and agents employed in the civil and military service of the state ; the

incidental expenses of the legislature, executive and judicial departments

of the government, and all sums paid or due to individuals by special

contract ; and at the time of making such annual* report, the comptroller

shall annex, as a part thereof, a statement of the amount of taxes and
dues with which the inhabitants of each county in the state stand charged

in the digest returned to his office by the several receivers of tax returns

in this state ; the names of all debtors, delinquents, collectors and deposi-

taries of public moneys, and the several sums in the payment of which
they have made default.

79. To recommend improvement in the revenue laws.—It shall be the

duty of the comptroller general to accompany his said annual* report

with a recommendation of such changes or amendments of the revenue

laws of the state, as in his opinion may tend to insure their more prompt
and faithful execution, and to curtail the expenses of collection.

80. To embrace collections made.—Be it resolved, That it shall be

the duty of the comptroller general, in his annual* report to the legisla-

ture, to state particularly the amount collected by the attorney general,

and by such of the solicitors general, and on what demands, and the

amount retained by each for commissions.

81. Receipt hook to he kept.—Resolved, That it is the duty of the

comptroller general hereafter to keep a receipt book (or book of entry),

in which he shall take the receipt of attorneys and solicitors for all evi-

dences of debts placed in their hands for collection ; and when moneys
are paid in for and on account thereof, he shall enter it in said book,
stating the time and amount paid, who by, and on what account ; and
that to said book he shall affix an index.

77. Dec. 25, 1821, sec. I, Prince 831. 80. Dec. 18, 1829, Prince 836.
78. lb. sec. 5, ib. 81. Dec. 20, 1828, ib.

79- lb. sec. 6, ib. 832

* Biennial.
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82. Power of governor to suspend the collection of taxes or dues.—
It shall not hereafter be lawful for the executive department of gov^ern-

nient to interfere with, or in any manner to suspend the collection of

taxes, debts or dues which may be legally demanded by the comptroller

or treasurer for the use of the state, for a longer period than till the meet-

ing of the next legislature after the suspension ; to which he shall com-
municate the case in which the suspension was had, and the particulars

upon which it was granted.

83. Evidences of debt, where deposited.—All the evidences of debt

now due, or which may hereafter become due to the state, shall be

deposited in the office of the comptroller general, whose duty it shall be

to call for and receive from the treasurer all such evidences as now
are in the treasury, to open and keep separate and distinct accounts of

every description of debt against the treasurer, charging him with all

sums paid in thereon, as in the accounts of the general tax, and to perform

all the duties in the collection of debts due the state, which have hitherto

been performed by the treasurer.

84. Over drafts, how rejected.—It shall not be lawful for the

comptroller, in executing the duties prescribed to him in the aforesaid,*

or any other act, to accept, sanction, or pass any order, draft, or warrant,

drawn on or payable out of any appropriated fund that may have been ex-

hausted or covered by orders, drafts, or warrants of antecedent date or

acceptance: nor shall the treasurer pay money to any draft or warrant,

(except president's or speaker's warrants,) until the comptroller general

shall first have approved and accepted the same, pursuant to the provi-

sions of said act ; nor out of any other fund or appropriation than that

on which the said draft or warrant is legally chargeable.

85. Responsibility of comptroller and treasurer for unauthorized

disbursements.—The said comptroller general and treasurer shall be re-

spectively accountable for the amount of all orders, drafts, or warrants by

them accepted, approved, passed, or paid, contrary to the provisions of

this act ;f to be recovered in any court having competent jurisdiction, by

action of debt, prosecuted in the name and for the use of the state, against

said comptroller general and treasurer, respectively, and their securities.

86. Comptroller^ account with treasurer.—It shall be the duty of

the comptroller general to keep a regular account with the treasurer, in

which said treasurer shall be charged with all moneys paid into the

treasury, and to place to his credit the several sums specified in all orders,

drafts, and warrants, legally made or drawn on him.

SEC. VI. AUDITING AND PAYMENT OF ACCOUNTS,

87. Accounts against the state.—All accounts exhibited against this

82. Dec. 25, 1821, sec. 8, Prince 832. 86. Dec. 25, 1821, sec. 4, Prince 831.

83. Dec. 22, 1823, sec. 1, ib. 832. 87. lb. seel, ib. 835.

84. Dec. 25, 1821, sec. 2, ib. 831. 88. Ib. sec. 2,

85. Ib. sec. 3, ib.

* Act of December 5, 1799, ante f 70, 71. f See preceding IF 84,
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slate shall be audited by the comptroller general and certified by him to

be correct.

88. Payments of accounts may he withheld in certain cases.—When
accounts so audited and certified by the comptroller general, shall be pre-

sented to the governor, it shall be his duty to order the same to be paid,

by a warrant on the treasury : provided, that the governor shall have the

right, in any particular case, to withhold his approval of any account

certified and approved by the comptroller general.

89. Duties of the comptroller general increased.—In addition to the

duties of the comptroller general, as required by the above stated act,"*

it shall be, and is hereby declared to be the duty of the said comptroller

general, to supervise and audit the accounts of the agents of the state, and

others, to whom have been or may hereafter be intrusted with iheexpendi^

lure of moneys appropriated for public purposes, and drawn from the trea-

sury, and make report thereof to the governor, who shall lay the same an-

nuallyf before the general assembly.

90. Proceedings against defaulting agents.—If at any time it shall

so happen that any of the public agents shall fail to make out semi-annual

reports and accounts current, concerning the disbursements of the public

moneys intrusted to such agents, supported by proper vouchers, such de-

faulting agent shall be proceeded against in such manner as the gover-

nor shall in his discretion think most conducive to the interest of the

state.

91. State agents to give bond and security.—No money appropriated

for making or improving roads, improving the navigation of rivers, or

other like objects, shall be paid out of the treasury of this state, until the

person or persons appointed to receive and disburse such money shall

have given good and sufficient bond and security to apply the same ac-

cording to the provisions of law, making such appropriation ; and more-
over, to make due and periodical reports of his or their actings, doings,

and disbursements in the premises.

92. Accounts of state agents to be audited.—It shall be the duty of

the comptroller general from time to time, as such reports are made, to

audit the accompanying accounts, and to certify only such as shall be
duly sustained by vouchers, and to credit the parties bound with the

amounts audited and allowed.

93. Executive duty, on failure of state agents.—And in case any dis-

bursing officer shall for three months be in default in making his or their

report, or shall for the like space of time fail in producing the proper
vouchers to sustain his or their accounts, it shall be the duty of his excel-

lency the governor, on notice of the fact from the comptroller general, to

order the bond or bonds of such defaulting officer to be sued, and to re-

port the same to the general assembly at the ensuing session..j:

94. Chief engineer of railroad, account audited quarterly.—The

89. Dec. 29, 1838, sec. 1, Fam. 32. 92. Dec. 29, 1838, sec. 2, Fam. 31.
90. lb. sec. 2, ib. 93. lb. sec. 2, ib.

91- lb. seel, ib. 31. 94. Dec. 28, 1843, sec. 5, ib. 143.

* The act Dec. 26, 1836. See H 87, 88, preceding. f Now biennially.
t The third section being temporary is omitted.



GOVERNOR, STATE-HOUSE OFFICERS AND STATE PRINTER, in

comptroller general shall, at the end of each quarter, audit the accounts of

thechief engineer, or paying officer of the Western and Atlantic Railroad,

and report to the executive the result of his examination of said accounts.

SEC. VII. MANNER OF KEEPING ACCOUNTS.

95. Governor's hook of accounts.—It shall be the duty of his excel-

lency the governor, for the time being, and his successors in office, to have
kept in his office a well bound book, in which shall be entered in alpha-

betical order, the full amount of all annual appropriations, setting forth

the amounts under their several heads, both common and special, and

also to have all warrants he may order to be drawn, charged to the

special appropriation on which it is drawn, and in whose favor, and the

day on which the same was issued.

98. Special account of funded debts.—It shall be his further duty to

have kept a full and accurate account of all sum or sums of money that

now are or may hereafter be set apart as a fund for the redemption of

funded debts, particularly setting forth the amounts for the several specific

purposes, and the amount when drawn, and in whose favor, and at what time.

97. Schedule of bonds and evidences of debt, hew kej)t.—He shall

have made out and entered in said books, from time to time, a schedule

of all bonds or evidences of debt, that may now be in his office, or that

may hereafter be deposited there, and have the same deposited in the

comptroller general's office, the originals there to be collected, agreeable

to the provisions of an act passed on the twenty-ninth of November,

one thousand eight hundred and thirty-eight.

93. Comptroller's book of accounts.—It shall be the duty of the

comptroller general to have kept in his office a similar book, and on the

same plan, particularly checking all warrants, and particularly setting

forth the appropriation, or other specific fund, on which it was drawn, the

time, amount, and in whose favor the same was drawn.

99. Treasure?''s book of accounts.—It shall be the duty of the

treasurer to have kept in his office a similar book, in which he shall have

entered all warrants that may be drawn on hijn by the executive, setting

forth in whose favor the same was drawn, the time, amount, and from

what fund the same was drawn and paid, and also to file the warrants

thus entered in separate packages, labelled, setting forth the time,

amount, and the appropriation on which they were drawn.

100. Tax accounts to be kept.—It shall be his duty to keep, annually,

an account of all taxes that may be due and unpaid by the several char-

tered banks, and such as may, from time to lime, hereafter be chartered,

and collect the taxL^s thereon, agreeable to the law now in force for col-

lecting the same ; and also to keep an accurate account of all taxes

which may hereafter be annually paid into the treasury by the collectors

of the several counties of this state.

101. Abstracts of books of accounts to be laid before the legislature.—
95 Dec. 2.3, 1839, sec. 1, Pam. 13. 99. Dec. 23, 1839, sec. 5, Pam. 14.

93. lb. sec. 2, ib. 14. 100. lb. sec. 6, ib.

97. Ib. , sec. 3, ib. 101. Ib. sec. 7, ib. 15,

98. Ib. sec. 4, ib.
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It shall be the duty of the executive, comjnroller general, and treasurer,

respectively, to lay before each branch of the legislature, annually,* on

ihe __ weeks of the session, an abstract or copy from their books,

of all entries therein made, agreeable to the provision of this act.

102. Schedule of books, records and papers to he filed.—Be it re-

solved, &c., That his excellency the governor, and his successors in

office for the time being, be, and he is hereby authorized and required

to cause the secretary of state, treasurer, surveyor general and comp-
troller general, to make out a schedule or list of all the books of

records, and such other papers as his excellency may think expedient,

appertaining to their several offices, and have the said schedule filed and
recorded in the executive office. And be it further resolved. That the

said several officers do, annually, at the end of each political year, make
out a like schedule of the increase of the records, and other docunients

belonging to their said several offices, to the then executive officer, to be

filed and recorded as aforesaid.

103. Books, pamphlets and documents to he collected and hound.—
Resolved, &:c., That his excellency, the governor, be requested forth-

with to cause all the books, pamphlets, and other public documents,

belonging to the state, or any of its departments, to be collected, ar-

ranged, and bound ; and that he also have the words '^ state of Georgia,"

endorsed on the back of each volume; and have all of said books placed

on proper shelves, in some convenient room, to be prepared for the same
in the state-house.

. SEC. VIII. STATE PRINTER.

104. His election and duty.—At every annual* session, the general

assembly, by joint ballot, shall elect a state printer, whose duty it shall

be, to print the laws and journals of the next following annual* session,

and such bills and other documents, as either branch of the general

assembly shall, at such next following annual* session, direct to be

printed ; and should there be an extra session of the general assembly

between the election of the state printer aforesaid, and the next follow-

ing annual* session, he shall execute the like public printing of such

extra session.

105. Printing—where executed.—The public printing aforesaid, shall

be performed within the state, and that the state printer chosen as afore-

said, shall give bond with security, to be approved by the governor, in

the sum of ten thousand dollars, for the faithful discharge of his duty

as such.

106. In what form executed.—The laws and journals shall be printed

on small pica, on a page of the size of the page of the laws "of the

102. Nov. 30, 1815, Lamar 1149, Ees. 105. Dec. 23, 1836, sec. 2, Prince 682.

103. Dec. 28, 1842, Pam. 207. 106. lb. sec. 3, ib.

104. Dec. 23, 1836, sec. 1, Prince 682.

See the act of December 21, 1843. See post, ][ HO.
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United States, and of the like intervals between the paragraphs and
laws.

107. Special matter, when printed.—The public printer shall not

print any documents with the acts and journals, unless directed so to do

by resolution of the general assembly.

108. Printers compensation.—The public printing shall be paid for

at the following rates, viz : for each sheet of the laws and journals,

containing eight octavo pages, one cent and a half; for each sheet of

eight octavo pages of job printing, eight cents through the first hundred
sheets, and four cents per sheet of eight octavo pages after the first hun-

dred sheets ; each single job less than a sheet, to be counted for a sheet

;

rule and figure work, either in the laws or journals, or in the job print-

ing, shall be paid for at double those rates. For cutting, folding, stitch-

ing, covering, title-page, and trimming of ten thousand volumes of the

laws and journals, there shall be paid eight hundred dollars ; any other

number to be paid for at the same rate.

109. Compensation reduced.—The compensation of state printer

shall be reduced at and after the rate of twenty per cent, on the amount
now allowed by law.*

SEC. IX. TENURE OF OFFICE.

1 10. State 'printer and other officers.—The person who shall be
elected public printer at a regular session of the general assembly, shall

be elected for the term.of two years, commencing on the first Monday
of November, eighteen hundred and forty-five, and until a successor

shall be elected and qualified, and that all officers whose election by the

general assembly is required by existing laws to be made annually, shall

hold their offices or appointments for two years ensuing their elections,

and that vacancies therein shall be filled as directed by the constitution.

107. Dec. 21, 1843, sec. 2, Pam. 47. 109. Nov. 11, 1841, sec. 6, Pam. 194.

108. Dec. 23, 1836, sec. 4, Prmce 682. 110. Dec. 21, 1843, sec. 1, ib. 46.

* See preceding paragraph.
Note. The salaries of state officers, members of the legislature and others,

being subject to change, have been omitted here. They will be found in a table

of fees and salaries in its proper place.
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ART. I. DIRECT TAX.

SEC. I. TAX ACTS OF FORCE.

1. Act of 1804, re-enacted in 1840.—The act passed on the twelfth

day of December, in the year one thousand eight hundred and four,

entitled "an act to raise a tax for the support of government, for the

year one thousand eight hundred and five," and all acts amendatory

thereof so far as the same shall not be inconsistent with the provisions

of this act, be, and the same are hereby enacted, and declared in force,

for, and during the year one thousand eight hundred and forty-one ; and

from thence, afterwards, until the same shall be repealed.

2. Act of 1840 increased.—In addition to the tax authorized to be

levied and collected, by an act assented to on the twenty-third day of

December, one thousand eight hundred and forty, there be assessed and

collected by the several receivers and collectors of this state, twenty-

five per cent, on the amount of such property as is now taxable by the

act aforesaid, and all other acts, of which that act is amendatory.

3. Act now of force.—The taxes to be levied and collected for each

of the political years eighteen hundred and forty-four and eighteen hun-

dred and forty-five, shall be the same as that levied and collected for

the political year eighteen hundred and forty-three, passed the twenty-

seventh day of December, eighteen hundred and forty-two.

SEC. II. TAX ON LAND AND REAL ESTATE.

4. Land tax.—A tax shall be levied and collected on all lands

within the state, granted to, or surveyed for any person or persons, in

the following mode, to wit

:

FIRST CLASS.—SEA-ISLAND, MARSH AND TIDE SWAMP.

5. Sea-island.—On all lands on the sea islands, or lying contiguous

to the sea shore, usually cultivated or capable of cultivation in corn,

indigo, or cotton, of the first quality, at one cent and five mills per acre
;

of the second quality, at eight and one half mills per acre ; and of the

third quality, at four mills per acre.

6. Salt marsh.—On all salt marsh, one and a half mills per acre.

7. Tide swamp.—On each and every acre of all tide swamp (culti-

vated or uncultivated), including islands of the first quality, at three

cents and seven mills per acre ; of the second quality, at two cents and

three mills per acre ; and of the third quality, at seven mills per acre.

8. Pine land contiguous.—On all pine lands adjoining such tide

swamp, or contiguous thereto, or within three miles of water carriage,

at six mills per acre.

1. Dec. 23, 1840. sec. 1, Fam. 175. 5. Dec. 12, 1804, sec. 1, Prince 842.

2. Dec. 27, 1842, sec. 1, ib. 172. 6. lb. seel, ib. 841.

3. Dec. 23, 1843, ib. 170. 7. Ib. sec. 1, ib.

4. Dec. 12, 1804, sec. 1, Pnnce 841. 8. Ib. seel, ib.
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9. Inland swamp.—On all prime or inland swamp (cultivated or un-

cultivated), of the first quality, at two cents and six mills per acre ; of

the second quality, at one cent and four mills per acre ; and of the third

quality, at six mills per acre.

10. Pine land contiguous,—On all pine land adjoining or contiguous

thereto, at one mill and a half per acre.

SECOND CLASS—RIVER SWAMP.

FIRST DESCRIPTION SAVANNAH RIVER.

11. From Ahercorn to McBean.—On all high river swamp or low

grounds (cultivated or uncultivated), including islands, including such as

are called second low grounds lying above Ahercorn creek, and as high

as the mouth of McBean's creek, on Savannah river, of the first quality,

at one cent and nine mills per acre ; of the second quality, at one cent

and two mills per acre ; and of the third quality, at six mills per acre.

12. From McBean^s to Rat's creek.—On all high river swamps as

aforesaid, lying above McBean's creek, and as high as the mouth of

Rae's creek, of the first quality, at two cents and nine mills per acre ; of

the second quality, at one cent and nine mills per acre ; and of the third

quality, at eight mills and a half per acre.

13. From Rae^s creek to Broad river.—On all high river swamp as

aforesaid, lying from the mouth of Rae's creek to the mouth of Broad
river, on Savannah river, of the first quality, at one cent and five mills

per acre ; of the second quality, at eight and a half mills per acre ; and

of the third quality, at two and a half mills per acre.

SECOND DESCRIPTION OGECHEE RIVER

14. From Fort Argyle to Buckhead.—On all high river swamp or

low grounds, including islands (cultivated or uncultivated), from Fort

Argyle to the mouth of Buckhead creek, on Ogechee river, of the first

quality, at seven and a quarter mills per acre ; of the second quality, at

four and one quarter mills per acre ; and of the third quality, at one and

a half mills per acre.

15. From Buckhead to the head of Ogechee.—On all high river

swamp or low grounds, including islands (cultivated or uncultivated),

from the mouth of Buckhead creek to the head of Ogechee river, of the

first quality, at six mills per acre; of the second quality, at two and a

half mills per acre; and of the third quality, at one and a half mills

per acre.

THIRD DESCRIPTION—ALATAMAHA RIVER.

16. From Cathead to the Oconee.—On all high river swamp, (cul-

tivated or uncultivated), including islands, from Cathead, on the river

Alatamaha, to the mouth of the Oconee river, of the first quality, at

9. Dec. 12, 1804, sec. 1, Prince 843. 13. Dec. 12, 1804, sec. 1, Prince 843.
10. lb. seel, ib. 14. lb. seel, ib.

11. Ib. seel, ib. 15. Ib. seel, ib. 842.
12. Ib. sec. 1, ib. 16. Ib. sec. 1, ib.
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eight and a half mills per acre ; of the second quality, at four and one

quarter mills per acre; and of the third quality, at one and a half mills

per acre.

FOURTH DESCRIPTION OCONEE RIVER.

17. From the Oconee to the Apalachee.—On all high river swamp
or low grounds as aforesaid, from the mouth of Oconee river, along the

northern stream on the north side of the Indian temporary line, to the

confluence of the Oconee and Apalachee or South Fork, of the first

quality, at one cent and two mills per acre ; of the second quality, at

six mills per acre ; and of the third quality, at one and a half mills per

acre.

18. From the confluence of the Oconee and Apalachee, upwards.—
On all river swamp as aforesaid, from the confluence of the Oconee
and Apalachee rivers, upwards on the north side of the Indian temporary

line, of the first quality, at seven mills and a half per acre ; of the

second quality, at five mills per acre ; and of the third quality, at two

and a half mills per acre.

f
FIFTH DESCRIPTION—OCMULGEE RIVER.

19. From the mouth of the Ocmulgee, upwards.—The tax on all

high river swamp and low grounds, on the south side, and adjoining

thereto, of the Oconee river, and on the north side, and adjoining thereto,

of the river Ocmulgee, the same assessment as by the above recited

law (of 1804,) is levied on lands of the same quality on the north

side of the Oconee.

SIXTH DESCRIPTION—FLINT RIVER.

20. 0)1 the Flint to the Ocmulgee and Chatahoochee.—The tax on

all high rivers, swamps, and low grounds on the west side and adjoining

thereto of the river Ocmulgee, also on both sides of the Flint river, and

on the east side of the Chatahoochee, and the lands adjoining thereto,

up to where the boundary line dividing this state and the state of Ala-

bama comes on said river, be the same assessment as by the act of

eighteen hundred and four, is levied on lands of the same quality on

the Oconee river.*

SEVENTH DESCRIPTION—CHATAHOOCHEE RIVER,

21. From West Point to head waters of Chatahoochee.—And all

the lands which lie on both sides of the Chatahoochee, above the corner

specified above, to the head waters thereof; and on all the lands which
lie on the west side of the Tugalo and Chattooga rivers, above what is

known as Hawkins's line, and all other oak and hickory land, and other

land of the third quality which lies between the said rivers Tugalo and
Chatahoochee, shall be assessed as the land on Tugalo river, from the

junction of Broad river with said Tugalo river to the above described

line.

17. Dec. 12, 1804, sec. 1, Frince 842. 20. Dec. 22, 1828, sec. 5, Prince 863.
18. lb, sec. 1, ib. 21. lb. sec. 5, ib.

19. Dec. 10, 1807, sec. 9, ib. 852.
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THIRD CLASS-OAK AND HICKORY LAND

FIRST DESCRIPTION—SAVANNAH RIVER.

22. From Bat's creek to Broad river.—On all oak and hickory

lands (cultivated or uncultivated), including islands from the mouth of

Rae's creek to the mouth of Broad river, and within one mile of Sa-

vannah liver, of the first quality, at six mills per acre; of the second

quality, at two and a half mills per acre ; and of the third quality, at

one and a half mills per acre.

23. From Broad river up the Tugalo.—On all oak and hickory

lands, including islands (cultivated or uncultivated), from the mouth of

Broad river, up the Savannah river, and within one mile of the same,

and up Tugalo river to the marked line on said stream, of the first qua-

lity, at four and one quarter mills per acre; of the second quality, at

two and a half mills per acre ; and of the third quality, at one mill per

acre.

24. From mouth of Broad river to its head.—On all oak and hickory

lands, incfluding islands (cultivated or uncultivated), from the mouth of

Broad river to the marked line on the head thereof, of the first quality,

at four and one quarter mills per acre; of the second quality, at two
and a half mills per acre ; and of the third quality, at one mill per acre.

SECOND DESCRIPTION OGECHEE RIVER.

25. From Buckhead to the head of Ogechee.—On all oak and

hickory lands as aforesaid, from the mouth of Buckhead creek to the

head of Ogechee river, of the first quality, at six mills per acre ; of the

second quality, at two and a half mills per acre ; and of the third qua-

lity, at one and a half mills per acre.

THIRD DESCRIPTION ALATAMAHA RIVER.

26. From Cathead to the St. Mary^s.—On all oak and hickory lands,

including islands (cultivated or uncultivated), above the flowing of the

tide, on all rivers, from Cathead on the river Alatamaha to the river St.

Mary's, inclusive, to the marked line aforesaid, of the first quality, at

two and a half mills per acre ; of the second quality, at one and a lialf

mills per acre; and of the third quality, at three quarters of a mill per

acre.

27. Other oak and hickory lands.—On all other oak and hickory

lands throughout this state, of the first quality, at four and a quarter

mills per acre; of the second quality, at,two and a half mills per acre
;

and of the third quality, at one and a quarter mills per acre.*

28. Mountainous land.—And all other mountainous lands of the

22. Dec. 12, 1804, sec. 1, Prince ^A\. 26. Dec. 12, 1804, sec. \, Prince 842.
23. lb. sec. 1, ib. 27. lb. sec. 1, ib.

24. Ib. seel, ib. 28. Dec. 22, 1828, sec. 5, Pnr?ce 863.
25. Ib. sec. 1, ib.

* " And on all other oak and hickory land and pine land lying helween the river
Ocmulgee, Flint and Chatahoochee, be the same assessment as in other counties
in this state." Dec. 22, 1828, sec. 5, Prince 863.
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fourth or last quality, which lies between the said rivers, and tl.ie present

Cherokee boundary line and the line of the Alabama, shall be assessed

at half a mill per acre.

FOURTH CLASS—PINE LAND.

29. In general.—On all other pine lands throughout the state, at

three quarters of a mill per acre.

REAL ESTATE.

30. Town lots and ivharves.—The sum of thirty-one and a quarter

cents on every hundred dollars' value of every lot, wharf, or other lands,

not herein already enumerated ; and on all other buildings within the

limits of any town, village, or borough, within the same.

SEC. III. ON PERSONAL ESTATE.

31. Stallions.—There shall be annually levied and collected upon

all stallions or covering horses, let to mares for hire, a tax equal to the

season, or price of one mare let to such stallion or covering horse.

32. When sent from other states.—In all cases where any stallion or

covering horse shall be sent into this state to be let to mares, by citi-

zens, or persons resident without the limits of this stale, it shall and may
be lawful for, and it is hereby declared to be the duty of the lax col-

lector of the countv where such stallion or covering- horse shall be let

to mares, to levy and collect the said tax at any time after the com-
mencement of the season, and before the close of the same.

33. Duty of owner.—It shall be the duty of all persons who shall

bring any stallion or covering horse into this state, after the first day of

January next, to make a return of such horse to the clerk of the inferior

court, or receiver of tax returns ; and on failure thereof, such person

shall be subject to the same penalty as other defaulters.

34. Carriages.—The sum of one dollar on all four-wJieeled carriages

(wagons excepted), and the sum of fifty cents on all two-wheeled car-

riages (carls and drays excepted).

SEC. IV. TRANSPORTATION STOCK.

35. Steamboat company.—There shall be annually paid to the state

a tax of thirty-one and a quarter cents on every hundred dollars' value

of stock operated upon or employed within this state by the president,

directors, and company of the Steamboat Company of Georgia, which

tax shall be assessed and collected in the manner following, viz.

:

36. Manner of collection.—It shall be the duty of the said president,

directors and company of the Steamboat Company of Georgia, to cause

the treasurer thereof to transmit to the treasurer of the state, annually.

29. Dec. 12, 1804, sec. 1, Prince 841. 3^. Dec. 10, 1807, sec. 7, Pnnce852.
30. lb. sec. 2, ib. 842. 34. Dec. 12, 1804, sec. 1, ib. 843.

31. Dec. 10, 1807, sec. 5, ib. 852, 35. Dec. 12, 1820, sec. 2, ib. 861

32. Ib, sec. 6, ib. 36. Ib. sec. 2, ib.
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a return, sworn to by blm before some justice of tbe inferior court, or of

the peace, in which shall be stated tbe amount of tbe capital stock ac-

tually paid in, on tbe first day of January preceding tbe term of making

such return ; and on or before tbe first day of December in each year

cause to be paid into tbe treasury, free of costs or deduction whatever,

the said sum of thirty-one and a quarter cents on every hundred dollars

of capital stock returned in manner aforesaid.

37. Proceedings in case of failure.—On neglect or refusal of said

president, directors, and company of the Steamboat Company of Georgia

to make return, or to pay the tax in the manner herein pointed out, it

shall be lawful for the treasurer of the state, and it is hereby made bis

duty, immediately after the first day of December in each year, to issue

his execution against the said president, directors and company of the

Steamboat Company of Georgia, so neglecting or refusing to make return

and pay tbe tax aforesaid.

38. Execution to ivhom directed.—Which execution shall be directed

to the sheriff of Richmond county, and shall be issued for an amount
equal to thirty-one and a quarter cents on every hundred dollars of the

capital stock actually subscribed for, in the Bank of tbe State of Georgia.

SEC. V. ON BANK STOCK.

39. Rafe of taxes.—There shall be annually paid to tbe state a tax of

thirty-one and a quarter cents on every hundred dollars' value of bank

stock, operated upon or employed within this state, which tax shall be

assessed and collected in the manner following, viz.

:

40. Planner of collection.—It shall be the duty of tbe president and

directors of every bank incorporated by the legislature of this state, to

cause the cashier thereof to transmit to the treasurer of the state, annu-

ally, a return sworn to by him, before some justice of the inferior court

or of the peace, in which shall be stated the amount of the capital stock

actually paid in on the first day of January preceding the time of making

such return, and on or before the first day of December in each year,

cause to be paid into the treasury, free of any cost or deduction what-

ever, the said sum of thirty-one and a quarter cents on every hundred

dollars of capital stock returned in manner aforesaid.

41. Certain banks and offices of discount and deposit.—And it shall

be the duty of the president and directors, managers or proprietors of

every other bank, office of discount and deposit, or office of discount

only, now in operation, or which may be established or go into operation,

within this state, to cause the cashier thereof to transmit, annually, to

the treasurer of this state, a return sworn to by him in the manner above

pointed out, in which shall be stated tbe amount of capital stock actually

employed or operated upon by such bank, office of discount and deposit,

or office of discount only, on tbe first day of January preceding the time

of making such return, and on or before the first day of December in

each year, cause to be paid into the treasury, free of any cost or deduc-

37. Dec. 21. 1820, sec. 2, Trince, 861. 40. Dec. 19, 1817, sec. 2, Trince 859.
38. lb. sec. 2, ib. 41. lb. sec. 2, ib.

39. Dec. 19, 1817, sec. 2, ib. 859.
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tion whatever, the said sum of thirty-one and a quarter cents on every

hundred dollars of capital stock, returned in manner aforesaid.

42. Payments how enforced.—And on neglect or refusal of any

bank, office of discount and deposit, or office of discount only, (except

the offices of the Bank of the Slate of Georgia, a return of the capital

stock of which shall be made in manner aforesaid by the principal

cashier of said bank,) to make return or to pay the tax in the manner
herein pointed out, it shall be lawful for the treasurer of the state, and it

is hereby made his duty, immediately after the first day of December in

each year, to issue his execution against the president and directors,

managers or proprietors of any bank, office of discount and deposit, or

office of discount only, so neglecting or refusing to make return or pay

the tax aforesaid, which execution shall be directed to the sheriff of the

county in which such defaulting bank, office of discount and deposit, or

office of discount only, shall be ; and shall be issued for an amount equal

to thirty-one and a quarter cents on every hundred dollars of the capital

stock actually subscribed for in the Bank of the State of Georgia.

43. Individual property, ivhen liable.—And if any sheriff, to whom
any execution issued by virtue of the provisions of this act, may be

directed, cannot find property whereon to levy belonging to the bank,

office of discount and deposit, or office of discount only, against the

president and directors, managers or proprietors, of which such execu-

tion may have issued, it shall be lawful for such sheriff, and it is hereby

made his duty to levy the same on the individual property of all or any

of the directors, managers, or proprietors, against whom such execution

may be ; and to sell such property, or so much thereof as will satisfy

such execution, and pay all cost that may be incurred in consequence

thereof.

44. Proceedings in case of sheriff failing to collect.—If any sheriff

to whom an execution, issued as herein required, may be directed, shall

fail to collect the same by the time therein specified, and pay the amount

thereof into the treasury, or deposit the same in such bank as the

treasurer may direct, subject to the order of said treasurer, it shall be

lawful for, and it is hereby made the duty of any judge of the superior

courts of this state, to whom the treasurer shall make written application

for that purpose during the recess of the courts, to cause such measures

to be taken to compel an immediate payment by such sheriff of the

amount of such execution, and such other proceedings to be had thereon,

as would be authorized if a rule were obtained against such sheriff in

term time.*

SEC. VI. ON STOCK IN TRADE.

45. Merchandize.—The sum of thirty-one and a quarter cents shall

42. Dec. 19, 1817, sec. 2,Frincc 860. 44. Dec. 19, 1817, sec. 3, Prince 860.

43. lb. sec. 2, ib. 45. Dec. 12, 1804, sec. 2, ib. 843.

* This act perpetuated by the fourth section, which is here omitted.

9
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be levied on every hundred dollars' valne of all persons' stock in trade,

shopkeepers and others, to be computed at prime costs, and the return

to be made on oath, that the stock in trade so returned is the highest

estimation of the stock in such person's possession at any time, not ex-

ceeding three months preceding the time appointed by this act, for such

stock in trade to be estimated and returned.

SEC. VII. ON MONEY.

. 46. JBrollers, private hauliers, and exchange merchants.—All brokers,

private bankers, or exchange merchants, or firm or firms of brokers, pri-

vate bankers, or exchange merchants, and their agents in this state, shall,

during the month of January, one thousand eight hundred and thirty-

one, respectively return on oath to the receivers of tax returns of the re-

spective counties of this state, where he or they shall reside or do busi-

ness, the maximum amount of capital which he or they employ, or intend

to employ, in their said business at any tjme during said year, and the

said brokers, private bankers, or exchange merchants, or firm or firms of

brokers, exchange merchants, or their agents, shall pay a tax of thirty-

one and a quarter cents on every hundred dollars of capital so returned,

to be levied and collected by the tax collectors of the respective counties,

as in other cases; provided, that in all cases under this section, where a

firm shall be required to make a return as above specified, that a return

by one member for and in behalf of the firm to which he belongs shall, be

deemed sufficient.

47. Proceedings in default of 2)ai/ment.—If any person or persons,

(except the incorporated banks of this state,) shall be found after the

first day of February next, and during the said year one thousand eight

hundred and thirty-one, doing the business of a broker, private banker,

or exchange merchant, or as their agent, without having made the return

required by the second section of this act, it shall be the duty of the re-

ceiver of tax returns for the county where said broker or broj^ers, private

banker or bankers, exchange merchant or merchants, or his or their

agent or agents, may reside or do business, to return said broker or

brokers, private banker or bankers, exchange merchant or merchants, or

his or their agent or agents, as defaulters, who shalf pay a tax for said

year of five hundred dollars, to be levied and collected by the tax col-

lector as in other cases, or by a capias ad satisfaciendum.

48. Insurance and trust companies.—During the time this act shall

continue in force, the tax on bank stock, on capital employed in the busi-

ness of brokerage, and capital employed by insurance and trust compa-
nies in this state, shall be thirty-one and a quarter cents on every hundred
dollars so invested and employed.

49. Private individuals.—And on money employed by private indi-

viduals in lending at interest, and shaving and discounting notes, bonds
and executions, and on all other notes on solvent debtors, bearing inter-

est, excepting such notes as shall be founded on sales of property, or

46. Dec. 23, 1830, sec. 2, Prince 684. 48. Dec. 23, 1840, sec. 2, Fern. 175
47. lb. sec. 3, ib. 685. 49. lb. sec, 2, ib.
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merchandize, or on services rendered, and shall not have been renewed,

and upon which no interest shall have been paid, shall be eight cents on

every hundred dollars, so lent and employed.

SEC. VIII. ON LOTTERIES.

50. Lottery tickets.—All venders of lottery tickets, other than those

authorized by the laws of this state, shall pay a tax of thirty-one and
one-fourth cents on every hundred dollars' worth of tickets, by them
vended,* and a failure so to do, shall be subject to the same penalties

as brokers are subject to by this act.f

SEC. IX. ON BRIDGES, FERRIES, AND TURNPIKES.

51. Rate of taxation.—All bridges, ferries, and turnpikes, shall pay a

tax of ten cents on every hundred dollars' vvorih of said bridges, ferries,

and turnpikes.

SEC. X. ON POLLS.

52. White persons and slaves.—The sum of thirty-one and a quarter

cents shall be levied on all free male white persons of the age of twenty-

one years and upwards in this state, and the sum of thirty-one and a

quarter cents on all negroes and other slaves, under sixty years, within

the limits of the same.

53. Free negroes.—The sum of four dollars shall be levied on all free

male negroes, mulatloes or mustizoes, of the age of twenty-one years,

and under the age of sixty, over and above the taxable property they

may be possessed of.

54. Collection of free negro tax.—In all cases where free persons of

color shall fail or refuse to pay the taxes charged against them, and shall

have no property on which to levy, the collector may levy on and hire

out said free person of color, for such price as will produce the amount

due the state.

SEC. XI. ON PROFESSIONS.

55. Laivyers and 'physicians.—The sum of four dollars, on all practi-

tioners of law and physic. «

50. Dec. 23, 1830, sec. 7, Frince 864. 53. Dec. 10, 1807, sec. 8, Frince 852.

51. Dec. 23, 1840, sec. 2, Pam. 176. 54. Dec. 16, 1815, sec. 9, ib. 859.

52. Dec. 12, 1804, sec. 2, Frince 842. 55. Dec. 12, 1804, sec. 2, ib. 843.

* While it is believed by some that the act of Dec. 23, 1833, Prince 583, prohib-

iting lotteries in this state, repeals the act of Dec. 23, 1830, assessing a tax upon
the vending of lottery tickets, others hold the opposite opinion. Such being the

case, it was deemed advisable to insert both acts, leaving the law to be settled by

the competent authority. The act of Dec. 23d, 1808, sec. 2, Prince 853, is clearly

superseded by the act of 1830.

t The penalty imposed upon brokers by the act of Dec. 23d, 1830, sec. 3, Prince

684, is five hundred dollars. See 1[ 47.
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56. Botanic doctors.—All practitioners of the steam and Thonap-

sonian system, shall pay the annual tax paid by regular medical doctors

of this state.*

57. Factor's and hi'oTccrs.—The sum of four dollars on all factors

and brokers ; and on all wares, liquors, and merchandize, sold, bar-

gained,, or trafficked for by such factors and brokers, eighteen and

three-quarter cents on every hundred dollars by them sold or disposed of,

to be given in upon oath, and the sum of fifty cents on every hundred

dollars of the funded stock of the United States, to be given in by the

holders thereof in like manner as stock in trade.

SEC. XII. ON BILLIARD TABLES.

58. Tax assessed.—Any person or persons keeping a billiard table in

any of the counties of this state, and suflering persons to play thereon,

shall be required to pay a lax thereon of the sum of twenty-five dollars,

for each and every year in which there may be any playing on the same.

59. When double taxed.—In case any such person siiall fail to give in

such tables, it shall be the duty of the receiver of the tax returns in such

county, to assess a double tax upon the owner or owners thereof, and

proceed as in other cases of default.

SEC. XIII. EXEMPTION FROM TAXATION.

Persons,

60. Indigent persons.—In all cases of extreme indigence or infirmity,

the inferior court of each county shall be and they are hereby authorized

to remit the poll tax upon such indigent or infirm person claiming the

same.

61. Persons over sixty years of age.— All free white male persons

of the age of sixty years and upwards, shall be exempt from paying poll

tax throughout this state.

Lands and Real Estate. *

62. Academy lands and buildings.—All the real estate belonging to,

or attached to the different academies of this state, shall be exempt from

taxation, together with all such academies as may hereafter be established.

63. Lands of the University of Georgia.—And all lands and other

property of the University is hereby exempted from taxation.

64. Churches and cemeteries.—The lots or parcels of land on which

56. Dec. 29, 1838, sec. 1, Pam. 245. 61. Dec. 23, 1842, Pa?n. 171.

57. Dec. 12, 1804, sec. 2, Prince 843. 62. Dec. 18, 1820. Priiice 18.

.58. Dec. 22, 1843, sec. 1, Pam. 167. 63. Jan. 27, 1785, sec. 10. ib. 868.
59. Ib. sec. 2, ib. 64. Dec. 23, 1833, ib. 865.
60. Dec. 12, 1804, sec. 2, Prince 843.

* For repeal of penalty on botanic physicians for non-payment of taxes, see
Pam. 1841, page 181.
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the churches of the different denominations in this state and the burying-

grounds attached thereto are situated, shall not be subject to be taxed
;

provided the lots or parcels so claimed by said churches shall not ex-

ceed five acres.

ART. 11. AUCTIONS.

SEC. I. VENDUE MASTERS ; APPOINTMENT.

65. Ill ivhom vested.—The appointment of commissioners of acade-

mies in this state shall be and is hereby vested in the commissioners of

the respective academies; the appointment of vendue masters, notaries

public,* and lumber measurers, shall be and is hereby vested in the

commissioners of the respective incorporated towns, or the persons in

said towns in whom the corporate powers are vested ; and where there

is no corporation or commissioners, the appointment of the said vendue

masters, notaries public, and lumber measurers, shall be made by the

inferior courts of the respective counties, whenever such officers are

deemed necessary and authorized by law.

66. Number restricted.—Nothing contained in this act shall authorize

the appointment of an additional number of any of the said officers than

is at present allowed by law ; nor shall any thing contained in this act

vacate any appointments which have been heretofore made, or which

may be made during the present session of the legislature.

67. Restrictions removed in certain cases.—The inferior courts, cor-

porations, and commissioners, respectively, as mentioned in the above

recited act, shall have the exclusive power of appointing any number of

officers therein mentioned that they may deem expedient in their respec-

tive counties and towns where the number is not defined or limited by

law ; and also the exclusive power of filling all vacancies which may
occur among such of said officers whose numbers are limited by law.

68. Number authorized in particular places.—It shall not be lawful,

in future, for the corporation of the city of Savannah to appoint more

than six ; that of Augusta more than four ; that of St. Mary's more than

two ; that of Darien more than two ; and that of Milledgeville more
than two, vendue masters for said places.

69. Ff^hen and by whom appointed.—After the expiration of the time

for which vendue masters may have been appointed by the corporations

of the aforesaid places, agreeably to the existing laws in this regard, the

following shall be the manner of appointing and licensing vendue masters

therein ; that is to say, the respective corporations of the aforesaid places

may annually, on the first Monday in December, appoint the number of

vendue masters allowed to each place by this act, and shall take bond

in the sum of five thousand dollars, with two good and sufficient securi-

65. Dec. 18, 1816, sec. 1, Prince 179. 68. Dec. 21, 1819, sec. 1, Lam. 1073.

66. lb. sec. 2, ib. 69. lb. sec. 2, ib.

67. Dec. 22,1823, ib. 183.

* Now vested in the inferior courts. Dec- 20, 1824. Prince 184,
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ties, for each vendue master so appointed, payable to the governor of the

state for the time being, and his successors in office, conditioned for the

faithful performance of the duties required of vendue masters, in and by

an act of the legislature, passed the eighth day of December, seventeen

hundred and ninety-four, entitled an act " for the better regulation of

vendue masters within this state ;" and shall immediately cause such

bonds to be forwarded to the treasurer of this state.

70. License tax.—Who, upon the receipt thereof, and the payment

of one hundred dollars by each vendue master in Savannah, tw^enty-five

dollars by each in Augusta, fifty dollars by each in St. Mary's, fifty

dollars by each in Darien, and twenty-five dollars by each in Mil-

ledgeville, for the use of the state, shall issue to each person so ap-

pointed, provided he is not in arrears to the state on account of any

prior appointment as a vendue master, a license, authorizing him to act

as a vendue master in the place for which he may have been appointed,

for one year, to commence on the first day of January next ensuing the

time of said appointment.

SEC. II. POWERS, TAX AND DUTY.

71. Powers and tax.—Vendue masters, and no others, shall, from

and after the passing of this act, have full power and authority to set up

and expose to sale, by public outcry and vendue, all and any houses,

lands, ships and vessels, goods and wares, and merchandize and property

whatsoever, rendering and paying to the state treasurer, for the use of;

the state, one per centum of the gross amount of the sale so by him or

them made as aforesaid.

72. Commissions.—No vendue shall be held by any vendue master

in the district of any other vendue master ; and that their fees or recom-

pense for selling at public vendue, collecting the money, and paying

over the same without loss or waste, shall be as follows : for houses,

lands, negroes, ships, sloops, schooners, and other vessels, two and a

half per centum, and for all other goods and property whatsoever five

per centum.

73. Payments, how enforced.—If any vendue master shall neglect or

refuse to pay over the moneys arising from the sales of any houses, lands,

goods, wares, merchandize, or other property, sold as aforesaid, cither at

private sale or public auction, to the owner of the same, or his or her

legal representatives, within a reasonable time after demand made, and

after the sale of the property aforesaid, all such debts due by such ven

due master shall be considered as coming under, and may be sued for

and recovered from them or their securities, as in cases of courts mer-

chants.

74. Bond and oath.—The vendue masters throughout this state shall

give bond with good security to the governor for the time being, and to his

successors in office, conditioned for the true and faithful performances of

the duties required of them by law, and shall take and subscribe an oath

70 Dec. 21, 1819, sec. l,ZGm. 3073. 73. Dec. 8, 1794, sec. 6, Prmce 45.

71. Dec. 8, 1794, sec. 2, Prince 45. 74. Dec. 16, 1811, sec. 2, ib.

72. Ib. sec. 5, ib.
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truly and faithfully to peiforni and discharge all such duties ; which
bond shall be taken and approved of, and oath administered by the jus-

tices of che inferior court, or any two of them, of the county in which
such vendue masters may be, under a dedimus potestaiem from the exec-

utive department.

75. License to be granted.—If any person shall sell, or attempt to

sell, any goods, wares, or merchandize, or any other property whatever,

as a vendue master, or at public auction, in any of the aforesaid places,*

without havinn: first obtained a license from the treasurer as aforesaid,

he shall forfeit and pay for every sale, or attempt to sell, the sum of five

hundred dollars, to be recovered of him in any court of competent juris-

diction, and to be applied, one half to the use of the state, and the other

half to the person giving information and suing for said fine: Provided
always, That nothing contained in this section shall be construed to

extend to sales made by lawful officers, under executions issuing from

the proper authority, or to sales made by or under the authority of

executors, administrators, or guardians.

76. Sales booJc to be liept.—Every vendue master in this state shall

keep a book, in wdiich shall be entered every article by him sold at pub-

lic auction, and the price at which the same was sold, and sball quarter-

yearly on the last days of the months of March, June, September, and

December, in every year, cast up the amount of his sales, and prepare a

return thereof, to be made to the treasurer of this state, which return

shall be sworn to by him before some judge, justice of the inferior court,

or justice of the peace of this state, as containing the true and accurate

amount of his sales at auction, of every description whatever, during the

quarter or time therein expressed.

77. Penalty for default.—And if any vendue master shall fail or

neglect to make a return, sworn to in the manner above pointed out, to

the treasurer within thirty days after the expiration of either of the said

quarters, or, having made the same, shall within that time fail to pay to

the treasurer the tax or duty of one per centum on the amount of such

return, it shall be the duty of the treasurer, as soon as he thereafter can,

to cause to be published in one of the gazettes of the town or city in

which such delinquent may be a vendue master ; and in case of no

gazette being published therein, in the gazette of the nearest town or

city thereto, a notice of such failure to make a return oj to pay said

duty.

78. Prohibited from selling.—And if any such delinquent vendue

master shall, after the publication of such notice, sell or attempt to sell

any goods, wares, or merchandize, or property of any kind whatever, at

j)ublic auction, or as a vendue master, he shall incur a penalty equal to

that mentioned in the preceding section,! to be recovered of him in the

manner and for the purpose therein expressed.

75. Dec. 2], 1819, sec. 3, Lam. 1074. 77. Dec. 21, 1819, sec. 4, Prince 46.

76. lb. sec. 4, Prince 45. 78. lb. sec. 4, ib.

* Alluding to Savannah, Augusta, St. Mary's, Darien, and Mllledgeville, Act
1819, sec. 1, Lamar 1073.

t Sections, Dec. 21, 18 J 9.
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79. Executions may issue.—It shall be the duty of the treasurer, and

it is hereby made lawful for him, when returns are made, as in the pre-

ceding section directed, and the tax or duty thereon not paid within the

time required, to issue his execution against the vendue master so in

default, and his securities, for the amount of the tax or duty accruing to

the state on his return.

80. By whom collected.—And the sherift' in whose hands such exe-

cution may be placed, shall be bound to collect and pay over the same
within the time therein required, and in case of failure so to do, to be

proceeded against in the manner pointed out by law for failing (o collect

and pay over the amount of any executions against a tax collector;

81. Bond may he sued.—And in case no return shall have been

made, the treasurer shall immediately transmit the bond of any vendue

master so delinquent to the attorney or one of the solicitors general to

be put in suit.

82. Duplicate returns.—Every vendue master shall, at the time of

transmitting a return of the amount of his sales, for any quarter, to the

treasurer, deliver to the clerk of the corporation of the place for which

he is a vendue master, a duplicate thereof; w4iich the said clerk is here-

by required to file in his office.

83. Returns when no sales made.—And if any quarter shall expire,

during which a vendue master may have made no sales at auction, it

shall be the duty of each vendue master to state the same on oath to the

treasurer, and on failing so to do, shall be prohibited from further acting

as such in the manner prescribed by the fourth section* of this act for

failing to make his return or pay the duty on his sales, and shall incur

the same penalties as that therein pointed out for disregarding such pro-

hibition, to be recovered and applied as therein directed.

84. Fraudulent returns.—If any vendue master shall m.ake a fraudu-

lent return to the treasurer of the amount of his sales for any quarter, or

shall return a less amount than that actually sold by him, he shall, upon
due conviction thereof before any court of competent jurisdiction, be

deemed and held guilty of perjury ; and his securities shall moroever be

liable for any loss which may accrue to the state or any individual by

reason of such fraudulent or improper return.

ART. III. PEDDLERS.

SEC. I. QUALIFICATION AND LICENSE.

85. Persons authorized to peddle.—All free white persons, citizens

of this state one year or longer, previous to the time of applying for the

same, shall be entitled to receive a license to vend goods, w^ares, and

merchandize in this state, under the same rules and regulations and in

conformity with the provisions of the laws now in force respecting ped-

dlers and itinerant traders.

79. Dec. 21, 1819, sec. 5, Frince 4G. 83. Dec. 21, 1819, sec. 6, Prince 46.

80. lb. ib. 84. lb. ib.

81. Ib. ib. 85. Dec. 23, 1839, sec. 1, P</w. 186.

82. Ib. sec. 6, ib.

* See ante, IT 76, 77, 78.
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86. Oaih required and tax fee.—Provided, such person or persons

shall, before obtainuig said license, take and subscribe an oath that they

are citizens of this state and have resided in the same in pursuance of the

provisions of this act, pay to the proper person by said laws prescribed,

the sum of fifty dollars and such fees to the proper officers as by law

is prescribed ; and shall be thereby authorized to vend goods, wares,

and merchandize, in any part of this state, without further tax or liability

therefor.

87. Penalty for misconduct,—Said persons so applying and obtain-

ing such license, shall be subject to all the penalties prescribed by laws

now in force, in relation to trading with slaves, and other interference

with the property of the citizens of this state, and shall be subject to the

same rules and restrictions as are in force, respecting the showing their

license to peddle.

88. License fee not to exceed fifty dollars.—So much of the laws of

this state as require the payment of a sum exceeding fifty dollars, to

obtain such license, be, and the same are hereby repealed.

SEC. Hi MANNER OF OBTAINING LICENSE.

89. License, by ivhom issued.—It shall be the duty of every peddler or

itinerant trader wishing to vend goods, wares, or merchandize under a

license from the state, to make application to the comptroller general,

whose duty it shall be to make out a license for the term of one year, to

the person desiring to become a vender of goods, wares, or merchandize,

upon the applicant first paying to the comptroller general the sum of five

dollars, for his services in making out such license; the licenses in all

cases shall be forwarded immediately to the treasury department, and

upon the payment of one hundred dollars* to the treasurer by the person

to whom such license shall be granted ; which said several sums shall be

added to the unexpended balance in the treasury of each political year.

90. Treasurer's fee and license limited.—The treasurer shall also be

entitled to require and receive from all persons, to whom a license shall

be granted by the comptroller general the sum of two dollars for coun-

tersigning every license that may be demanded and executed in the

treasury department after the next election for treasurer, which shall

authorize him or them obtaining licenses as aforesaid to vend goods,

wares, or merchandize for the term of twelve months from the date of

the license, within the limits of this state : provided, nevertheless, that

there bhall be one license for every wagon, cart, or other vehicle em-
ployed or used in vending such goods, wares, or merchandize.

91. License, to describe the person.—It shall be the duty of the comp-
troller general, issuing licenses as aforesaid, to describe as nearly as he

can, in every license that he may issue, the age, size, complexion, &c.,

of the person to whom such license is granted.

86. Dec. 23, 1839, sec. 1, Fam. 186. 89. Dec. 9, 1824, sec. 2, Prince 612.

87. lb. sec. 2, ib. 90. lb. ib.

88. Ib. sec. 3, ib. 91. Ib. ib.

* Now fifty dollars, Pam. 1843, p. 86, sec. 3. See preceding Tj.
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SEC. 111. PENALTIES AND LIABILITIES.

92. Proceedings for violation of license law.—On oath being made
before any judicial officer of this state, justice of the inferior court, or

justice of the peace, that a violation of this law has been comraiited, it

shall be his duty to issue a warrant from under his hand, directed to any
sheriff, deputy sheriff, constable or marshal of any town or city, com-
manding them, or each of them, to arrest the offender or offenders, seize,

bring him or them and the goods, wares, or merchandize, which they may
have in their immediate possession before any judge of the superior court,

in term time, or before any of the justices of the inferior court, or justice

of the peace.

93. Manner of trial, and hoiv disposed of—And if, on trial before

any of them, it shall appear from the evidence, that the charge or

charges are malicious or unfounded, he, she, or they shall be discharged

without cost ; otherwise he, she, or they shall be bound with one or

more sufficient securities in the sum of five hundred dollars, in a

joint and several bond for his, her, or their appearance at the next supe-

lior court to be held in the county where such ofience shall have been

committed, and on failing to give such security as the court shall deem
good and sufficient, shall be committed to jail ; at which court the attor-

ney or solicitor general shall prefer a bill of indictment against the party

so offending, who shall, if convicted, be fined by the court in the sum of

not less than two hundred dollars, nor more than three hundred dollars,

for each and every violation of this law, and the parties so offending:

shall stand committed until such fine or fines be paid.

94. Fines and penalties increased.—The fines which may be imposed

under the third section of the act of which this is amendatory,* shall

not be less than three thousand dollars, nor more than ten thousand dollars.

95. Collection and appropriation of fines.—The fine or fines which

may be incurred for each and every violation of this law shall be collect-

ed as all other fines or penalties ; and when so collected shall form a

fund in the hands of the clerks of the inferior courts of the several coun-

ties in this state, and be appropriated, at the discretion of the inferior

court, to the support and maintenance of the poor of the county, where

such offence is actually committed.

96. Rights of town corporations.—This act shall not prevent the cor-

poration of any town or village from exacting from such peddler, or other

itinerant trader, a sum not exceeding fifteen dollars for every day for

which he, she, or they are found offering their goods, wares or merchan-

dize for sale therein : provided, that nothing herein contained shall be so

construed as to compel any person to obtain a license for trading on the

manufactures of this state.

92. Dec. 9, 1824, sec. 3, Frince 613. 95. Dec. 9, 1824, sec. 4, Frince 613.

93. lb. sec. 3, ib. 96. lb. sec. 5, ib.

94. Dec.22,183l,sec.2, ib. 613.

* Act of Dec. Qth, 1842, sec. 3. See preceding TJ.
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97. Revenue accruing, how appropriated.—The revenue arising un-

der this act shall be added to, and become a part of the poor-school

fund.

SEC. IV. DUTY OF CERTAIN OFFICERS.

98. JJuty of civil officers.—It shall be the duty of all civil officers in

the different counties in this state to demand of all peddlers and itineijant

traders, whether they have obtained a license from the comptroller in con-

formity to the provisions of this before recited act, and if such peddler or

itinerant trader shall refuse to produce such license upon such demand,
such peddler or itinerant trader shall be arrested by such officer, and imme-
diately taken before a justice of the inferior court, or justice of the peace,

to be dealt with as the law directs for a violation of the law aforesaid.

99. Clerks of the inferior courts.—And it shall be the duty of the

clerks of the inferior courts in the different counties in this state to notify

the comptroller general in writing, the names of all peddlers or itinerant

traders passing through their respective counties.

100. Names of peddlers to be published in certain places.—It shall

be the duty of the comptroller general to publish quarterly in one of

the public gazettes of Milledgeville, Augusta, Savannah, Darien, and
Athens, tlie names of all peddlers and itinerant traders who have taken

out a license from him for that purpose.

iOl. To be published in Macon.—In addition to the publications in

the several places pointed out and required by the above recited resolu-

tion, that it shall be the duty of the comptroller general to publish in

one of the gazettes in Macon the names of said peddlers and itinerant

traders who have taken out their license according to the provisions of

the above recited act.

102. To be published in Columbus.—Resolved, That the comptroller

general be, and he is hereby directed to publish his quarterly list of ped-

dlers in the Columbus Enquirer, in addition to the papers already pre-

scribed by a resolution, approved twenty-second December, one thou-

sand eight hundred and twenty-five.

SEC. V. ARTICLES EXEMPTED.

103. Books, maps, charts, and mathematical instruments.—li shall

be lawful for all free citizens of the United States, to carry from place

to place, and to sell in this state, such number of books, maps, charts,

and mathematical instruments as they may think proper, without pro-

curing license for so doing, or being subject to taxation or interruption

therefor
;
provided, That this act shall in no wise contravene the pro-

visions heretofore or hereafter enacted in relation to itinerant traders in,

or venders of other goods, vv'ares, and merchandize.

97. Dec. 9. 1824, sec. Q, Prince 613. 101. Nov. 17, \^21,Daw. 105, Res.

98. Dec. 22, 1825, Dawson 57. 102. Res. Dec. 20, 1828, Daw. 130.

99. lb. lb. 103. Nov. 25, 1822, Prince 612.

100. lb. Daw. 57, Res.
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104. Tin and other ware.—Traders in tin, stone, earthen, and iron

wares, actually manufactured in this state, shall not be subject to the tax

imposed by this act.

105. Exemption in general.—Nothing contained in the first and second

sections of an act assented to on the twenty-second December, one

thousand eight hundred and thirty-one,* entitled an act to alter and amend
an act to impose an additional tax on peddlers and other itinerant traders,

passed the ninth December, one thousand eight hundred and twenty-

four, and to punish such traders for illegal trading with slaves, shall be

so construed as to prevent or prohibit any individual from selling with-

out license, any article which may be actually manufactured within this

state ; or any books, maps, or charts, which may be made either in this

state or elsewhere.

ART. IV. SURPLUS REVENUE.

SEC. I. ACCEPTANCE FROM THE GENERAL, GOVERNMENT.

106. Reasons for accepting.—Whereas the congress of the United

States has passed an act to deposit the surplus funds of the general

government of the United States with the several states, providing

that should the portion allotted to any one state be refused by such

state, the same shall be deposited with the other states; and whereas

a part of said fund has been accumulated by an excessive tariff,

unconstitutional and impolitic ; and whereas, whilst the legislature

of Georgia protests against the unnecessary accumulation of revenue

to be deposited with, or distributed amongst, the several states, it is

deemed proper, under the circumstances, that Georgia shall receive

her portion of the surplus fund accumulated, or may accumulate, under

the existing lav/s of the United States ; and whereas, under this convic-

tion, this general assembly would unequivocally refuse to receive any

part of such money, if the further provisions contained in said part recited

section (to wit). That if any state declines to receive its proportion of

the surplus aforesaid, on the terras before named, the same shall be

deposited with the other states, agreeing to accept the same, in the pro-

portion aforesaid, did not constrain the acceptance ; and whereas the

said act of congress requires the appointment of some authority under

this state, to receive what is payable to the state, under said act:

107. Treasurer authorized to receive the staters proportion.—Be it

enacted, &:c.. That the treasurer of the state of Georgia, who shall be in

office at any time, when any money is to be received by this state, under

the provisions of the thirteenth section of the said act of congress, be,

and he is hereby authorized and fully empowered, for and in behalf of

the state of Georgia, to receive any such money, and to sign, execute,

104. Dec. 22, 1831, sec. \, Prince G14. 106. Dec. 26, 1836, sec. l,Prmce836.
105. 1832, sec. 4, ib. 107. ib. seel, ib. 837.

* Superseded in most of its provisions by the act of Dec. 23, 1839, sec. 1,

Pam. 186. See ante H 85.
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and deliver to ihe secretary of the treasury of the United States, for the

lime being, certificates of deposits, in such form as may be prescribed by

the said secretary of the treasury, and by such certificates to pledge the

faith of the stale of Georgia for the safe keeping and repayment thereof,

and every part thereof, from time lo time, whenever the same shall be

required by the secretary of the treasury, for the purpose of defraying

any wants of the public treasury.

SEC. II. HOW APPROPRIATED.

108. Where deposited and. hoiv loaned.—Whereas the before recited

act of congress, making distribution of the surplus revenue, provides that

the same may be called for, and therefore should be so deposited or

loaned at interest that it will produce a revenue to the state, and be

called in when required, Be it therefore enacted, &c.. That so much of

the surplus revenue of the United States as shall be deposited from time

to time wnth the slate of Georgia, under an act to regulate the deposits

of the public moneys, shall be deposited by the treasurer of this state in

the Central Bank of Georgia ; and it shall be the duty of the president

and directors of the said Central Bank to loan to the citizens of this state

the said money, under the same rules and regulations that are now pre-

scribed by law, for discounting notes in said bank.

109. When loaned to banks.—And should there not be applications

to said bank, within the time as now prescribed by law, to discount

notes to the amount of money they receive on deposit, then and in that

case, the president and directors of said Central Bank shall be authorized

to loan the said money to any of the chartered banks of this state, that

they may deem in a sound condition, in which the state is a stockholder,

under the conditions provided in the next section of this act.

110. Conditions of such loans.—The conditions on which any such

loan shall be made to any of the said banks, shall be, that the money
so lent or any part thereof shall be repaid in sixty days' notice, under

the penalty of twenty-five per cent, damages, besides legal interest,

and in the event of the demand of the same, or any part thereof, and a fail-

ure to pay the same on sixty days' notice, the whole amount due by such

institution shall be immediately payable with damages, at the rate of

twenty-five per cent., and on the further condition, that on such failure

to pay after such demand, it shall and may be lawful for the said Cen-
tral Bank, on the oath of its president as to the amount due, to take out

a writ of execution against such defaulting bank, from the superior court

of the county where such institution shall be located, for the amount so

sworn to be due.

111. Execution, levy and trial.—And it shall be the duty of the

clerk of such court, on the application of the president of the said Cen-
tral Bank, to issue such execution, and it shall be the duty of the sheriff

of any county to whom the same shall be delivered to be executed, to

levy the same on the property of the defendant bank, in such execution

108. Dec. 28, 1836, sec. 1, Prince, 837. 110. Dec. 28, 1836, sec. 2, Prince 837.

109. ib. seel, ib. 111. lb. sec. 2, ib. 838.



14-) REVENUE AND PUBLIC DEBT.

named, and make the amount of such execution, unless some officer of

such defendant bank shall make oath that the warrant s\Yorn to, or some

part thereof, is not due and owing, and shall moreover give good and

sufficient security, to pa}'' the amount which shall be found due on an

issue to he made on such affidavit before the superior court of said county

at its next session, to be there tried by special jury :

112. Certain restrictions.—Provided, nevertheless, That no greater

sum than one fourth of the whole amount deposited in any one bank

shall be drawn out at any one time, except in the case of the appre-

hended failure of said bank, or that the same should be required from the

state, by the authority of the general government.

113. How called in.—Should a call be made at any time by the

United States' authority, under the provisions of the act of congress.

making deposits of the surplus revenue aforesaid, or any congress call

for that portion of the same, deposited with the state of Georgia, the

president of the Central Bank, having notice of the same, shall give

notice in the public gazettes of this state, to the borrowers of that fund,

of such reduction as will be required to meet the demand above what is

required, on the reductions annually, as now prescribed by law at said

bank, and the debtors to. the same shall be required to reduce their

notes accordingly, or pay the whole amount if required.

114. Accruing interest.—The interest arising from said surplus reve-

nue, s'lall be applied and disposed of as a future legislature may by

law order and direct.

ART. V. LAND AND OFFICERS' FEES.

SEC. I. GRANTS.

115. Head-rights ; fees fur grants.—The fees hereafter to be paid

into the treasury of this state on head-right grants shall be as follows :

on every tract of fifty acres and under, shall be two dollars and fifty

cents ; on all tracts over fifty acres and under three hundred, shall be

three dollars ; and all other grants under one thousand acres and over

three hundred, shall be four dollars.

116. Lotteries ; grant fees in old Baldwin, Wilkinson and Wayne.

—It shall be the duty of the different executive officers to issue a grant

or grants to any person or persons applying for the same in their own
name, any lot or lots of land in the counties of old Baldwin, Wilkinson,

and Wayne, under the laws now^ in force, on his, her, or their paying

into the treasury the sum of five dollars.

117. Academy lots ; grant fees.—The fees for grants on lots ten and

one hundred, heretofore reserved by the state for academic purposes,

shall be two dollars.

] 12. Dec. 28, 1836, see. 4, Prince 837. 115. Dec. 26, 1831, Frince 539.
113. lb. sec. 2, ib. 116. Nov. 30, 1826, sec. 3, ib. 556.

114. Ib. sec. 2, ib. 117. Dec. 20, 1831, ib. 566.
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SEC. II. REVERTED LANDS.

118. Act 0/1 841 5 extending the tune to fortunate drawers^ re])calcd.

—That an act entitled an act to extend the time for the fortunate

drawers in all the land and gold lotteries, to take out their grants, ex-

cepting the counties hereinafter excepted, assented to the tenth Decem-
ber, one thousand eight hundred and forty-one, and that the act above

recited and assented to tlie twenty-eightli day of December, eighteen

hundred and forty-two, be and the same is hereby repealed.

119. Rights of orphans and others secured.—The fortunate drawers

in the land lottery of eighteen hundred and twenty-one, embracing the

counties of originally Dooly, Houston, iMonroo, Henry, and Fayette;

and the fortunate drawers in the land lottery of eighteen hundred and

twenty-seven, embracing the counties of Lee, Muscogee, Troup, Cow-
eta, and Carroll ; and the fortunate drawers in the land and gold lot-

tery of eighteen hundred and thirty-two, embracing the county of ori-

ginally Cherokee, but now Cherokee, Forsyth, Cobb, Cass, Lumpkin,
Gilmer, Murray, Walker, Paulding, Dade, Chattooga, Union, and Floyd,

shall take out their grants on or before the first day of October, eighteen

hundred and forty-four, or the same shall be forfeited and considered as

reverted to the state : Provided always, That the operation of this act

shall not apply to orphan or orphans, until twenty-one years shall have

expired after the drawing of such orphan or orphans, nor to illegitimate

person or persons, lunatic, deaf and dumb, or blind persons.

120. Grant fees on reverted lots.—From and after the said first day

of October, one thousand eight hundred and forty-four, any person, a

citizen of this state, by paying into the treasury the sum of tv^^o thousand

dollars, shall be entitled to receive from this state in his, her, or their

name [a grant] to any ungranted lot of land in the counties aforesaid
;

from and after the first day of November thereafter, by paying into

the treasury the sum of fifteen hundrisd dollars; from and after the first

day of December thereafter, by paying into the treasury the sum of one

thousand dollars ; from and after the first day of January, one thousand

eight hundred and forty-five, the sum of five hundred dollars; from and

after the first day of May thereafter, by paying into the treasury the sum
of two hundred and fifty dollars ; from and after the first day of July

thereafier, by paying into the treasury one hundred dollars ; from and
after the first day of September, by paying into the treasury the sum
of twenty-five dollars ; from and after the first day of January there-

after, by paying the sum of five dollats.

121. Claims of applicants ; how settled.—Should two or more per-

sons apply for the same lot at the same time, the surveyor general shall

place each name of all the applicants in a hat, and the first name
drawn out shall be entitled to the grant on paying into the treasury the

sum before recited, unless one of them should be the drawer or tenant

118. Dec. 21, 1843, sec. 1, Fam. 67. 120. Dec. 21, 1843, sec. 3, Pam. 67.

119. lb. sec. 2, ib. 121. lb. sec. 4, ib. 68.
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in possession, then in that case the original drawer should have the

preference, the tenant in possession next : provided, that no one indi-

vidual who shall have received a grant under this act, shall be privileged

to draw with others for any other lot, nor any individuals who shall

have been fortunate in having his or her name drawn as before stated.

122. Applicant to make affidavit.—Any person making application

for grants, shall make affidavit that the application is made as the friend

of the drawer, in good faith and for the benefit of such drawer as creditor

or friend of a creditor of the drawer, and for the purpose of selling the

same under ^./rt. against the drawer; or that he is bona fide the owner
of the land for wliicli the grant is sought.

SEC. III. officers' fees and perq,uisites.

*

123. Governor's fees.—Ordering the great seal of the state to any

paper of a private nature, one dollar; which sums shall be paid into the

treasury for the public use, before any such grant or other paper is

signed by the governor.

124. Secretary of state,—For a testimonial with the great seal, one

dollar and fifty cents ; for every search, twelve and a half cents ; fixing

the great seal of the state to any other paper, one dollar; for a certified

co[)y of a grant or other paper, per copy sheet, six and a quarter cents.

125. Surveyor general.—For examining a plat, fifty cents ; recording

a plan of a town, township, or village, ten dollars ; a certified copy of

an original record, seventy-five cents ; a certified copy of an original

warrant, fifty cents; a search, twelve and a half cents; recording and

issuing a certificate of a town lot, fifty cents.

126. Perquisites ; how appropriated.—From and after the next elec-

tion of the above named officers,* the perquisites allowed to the same
be paid into the treasury .f

122. Dec. 21, 1843, sec. 5, Pam. 6S. 125. Dec. 18, 1792, Prince ^58.

123. Dec. 18, 1792, Prince 258. 126. Dec. 26, 1826, sec. 2, Pn/jce 834.

124. lb. ib.

* Secretary of state, treasurer, surveyor general, and comptroller genera!,

t Fees on grants omitted. See H 115.
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ART. I. receivp:Pv and collector.

SEC. I. THEIR ELECTION.

1. Time, place, and by ivhom.—On the first Monday in Januaiy, an-

nually, the electors in the several counties in this state, entitled to vote

at the general elections, be, and they are hereby authorized and required

to elect by ballot at the court-houses* of the respective counties, a receiver

of returns of taxable property, and tax collector for each county in this

state, which said election shall be held under the direction of three jus-

tices of the peace,* who shall transmit all returns of said elections to the

governor for the time being, in twenty days, who shall commission such

person or persons so elected.

SEC. II. RECEIVER
;
QUALIFICATION AND OATH.

2. Persons ineligible.—No justice of the inferior courts within this

state shall hereafter exercise the duties of tax collector, or receiver of

tax returns.

3. Oath.—And hef shall, previous to entering on the execution of

his duty, take and subscribe an oath or affirmation in the words foUow-

1. Dec. 15, 1810, sec. 1, Prince 853.
2. Dec. 8, 1810, sec. 4, ib. 853.

3. Dec. 12, 1804, sec. 3, Pri7ice 843.

* And at precincts in counties in which precinct elections are authorized, at
which elections freeholders may preside,

t Receiver of returns.
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mg, to wit: '^ I, A. B., do solemnly swear (or affirm) that I will truly

and fiiithfully perform the duties of receiver of returns of taxable prop-

erty in the county to which I am appointed, as required of me by this

act, and will not receive any return but on oath or affirmation.'*"

SEC. III. collector; bond and oath.

4. Bond and oath required.—The collectors of the respective coun-
ties, before they enter on the duties of their office, shall give bond with

sufficient securities,* and shall also take and subscribe the following oath

or affirmation, to wit: *' T, A. B., appointed collector of tax for the

county of , do solemnly swear that I will faithfully discharge the

duty required of me by law.

5. A.mount of bond.—The tax collector's bonds in the several coun-

ties of this state, shall be taken for at least double the amount of the tax

the said county is liable to pay, which bond shall be recorded in the

clerk's office of the inferior court, who shall receive from said tax collector

for such services the sum of one dollar.

6. Copy when substituted for original.—When the original bond
may be lost or otherwise mislaid, a copy of said bond, certified by the

clerk to be a true copy, shall be held good in the place of the original.

7. Bonds by whom taken.—The governor for the time being shall

take bond and security of the collectors of each county respectively, in

conformity to this act, for the due performance of all the duties required

of them, and shall transmit a dedimus to the justices of the inferior

courts of the several counties, or any two of them, to receive and cause

to be executed such bond, with two or more securities, to be approv^ed

of by such justices, which bond shall be forthwith transmitted by them

to the executive office.

8. Liability ofproperty^ of collector and security.—All the property of

the tax collector and his security or securities, as well for the county as

state tax, shall be bound from the time of signing such bond.

9. Securities, when disqualified for the office of sheriff.-—No secu-

rity or securities for tax collector shall be entitled to hold the office of

sheriff in any county in this state until all mone3-s collected by the said

tax collector or collectors shall have been paid by him or them to the

proper authorities.

10. Liability of tax collector for informality.—And if hef shall

presume to execute the said office, without the qualification aforesaid,

he shall forfeit double the sum for each person's tax he shall receive, to

be recovered by any person who shall inform and prosecute for the

same, in any court or tribunal having cognizance of debts to that amount.

4 Dec 12 1804, sec. 5, Prince M\. 8. Dec. 8, 1810, sec. 1, Pr/??ce 853.

5. Dec. 21, 1822, sec. 5, ib. 861. 9. Nov. 22, 1814, sec. 4, ib. 857.

6. Ib. sec. 6, ib. 861. 10. Dec. 12, 1804, sec. 5, ib. 844.

7. Dec. 12, 1804, 'sec. 6, ib. 845.

* Here the amount of bond was specified, which, however, is superseded by the

act of Dec. 21, 1822; for which see following paragraph,

j Tax collector.
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1 1 . When liable to indictment.—If any tax collector elect shall proceed

to collect the tax, or any part thereof, before he shall have given bond

and taken the oath of office, he shall be liable to indictment, and upon

conviction thereof, fine and imprisonment at the discretion of the court.

12. Bond for county taxes.—It shall be the duty of the tax collector

of any county in which an extraordinary tax may be levied in the man-

ner provided in the foregoing section of this act,* upon being required to

do so by the justices of the inferior court, or a majority of them, to give

bond and approved security to the justices aforesaid, or their successors

in office in a sum not exceeding double the amount of the extraordinary

tax assessed, conditioned for the faithful collection and payment of the

same in the clerk's office of the inferior court,f there to remain subject

to the order and application of the justices of the inferior couit for

county purposes; and the collector shall be entitled to the usual com-
mission for collecting any such extraordinary tax to be assessed and

levied as aforesaid.

SEC. IV. LIABILITIES.

13. To tvhom responsible.—The receivers of tax returns and col-

lectors of taxes of the respective counties, shall be responsible to the

executive department, and be amenable to such rules in conducting the

duties of their respective offices, as the executive may think necessary

and proper.

14. Receiver's liability for false returns.—Any receiver making a

false return, expressive of more or other than is to him given in, shall

forfeit and pay to the party aggrieved a sum equal to double the amount
of the taxes on the property so illegally returned.

J

15. For incorrect statements.—The receivers of tax returns within

the several counties of this state, who shall hereafter render an incorrect

statement of the taxes due from any county, shall be liable and answer-

able for the amount of each deficiency, whether in favor or against the

state; and the comptroller is hereby authorized to deduct the same from

the amount of his fees, to be placed to the credit of the state, if such
amount shall be found against it.

16. Collector's Uabilily for excessive collections.—Any collector de-

manding any other or more tax than by this act is imposed, according to

the respective returns, shall forfeit and pay to the party aggrieved, for

every such offence, fourfold on the sum so unlawfully received, to be

recovered before any jurisdiction having cognizance thereof; and it shall

be the duty of the sheriffs of the respective counties, to execute all ex-

it. Dec. 22, 1823, sec. 8, Prince 833. 14. Dec. 12, 1804, sec. 23, Prince 849.
12. Dec. 19, 1821, sec. 3, ib. 171. 15. Dec. 1806, Res, Clayton, 619.
13. Dec. 12, 1804, sec. 5, ib. 844. 16. Dec. 12, 1804, sec, 23, Piince 850.

* First section of the act of Dec. 19, 1821, Prince 170, authorizing justices of
the inferior court to levy tax for county purposes, which will be found in its proper
place, Part IV.

t Or county treasurer, Dec. 24, 1825, Prince 185.

X " To be recovered before any jurisdiction having cognizance thereof."
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ecutlons and other process issued by the treasurer,* against ofBcers

appointed by this act, under and by virtue of the same.

SEC. V. COMPENSATION.

17. Receivers.—The receivers shall receive five per centum on the

taxes arising from all property returned ;f and that the said several re-

ceivers to be appointed by this act, shalT be paid by the collectors in

the respective counties, the sums which shall become due them for their

services, as allowed by this act.

18. Collectors.—After deducting five per centum on all such taxes as

theyj shall receive, pay the remainder to the said treasurer.

19. Compensation increased.—The tax receivers and collectors in

the several counties of this state, whose tax does not exceed fifteen hun-

dred dollars, shall receive, each, ten per centum, as a compensation for

their services.

20. Restrictions as to payment of receivers.—No receiver of returns

of taxable property shall receive from any collector any part of his

commissions until he shall have produced to the collector the comptrol-

ler general's receipt for the digest of taxable property requh^ed to be

deposited in his office, in which receipt shall be specified the amount of

commissions due such receiver, and no collector shall be allowed a credit

at the comptroller general's office for the commissions of any receiver

until he shall have produced to the comptroller the receipt given by him

to the receiver for the digest as aforesaid, with the receipt thereon of the

receiver for the amount of his commissions as therein specified.

ART. II. MANNER OF COLLECTING TAXES.

SEC. I. RETURNS OF TAXABLE PROPERTY.

21. D atij of justices of the peace.—It is hereby declared to be the

duty of the justices of the peace, in each captain's district in this slate,

to make a return to the receiver of tax returns of all persons liable to pay

taxes in their respective districts, on or before the first day of May next,

and in each and every year thereafter.

22. Mode of taking returns.—There shall be a receiver for each

county throughout this state, and the mode of taking the returns shall be

as follows : The receiver of tax returns in each county shall give notice

to each captain's district within the county, by advertising in the most

public place of each district the day and place he w^ill attend to receive

17. Dec. 12, 1804, sec. 4, Prince 844. 20. Dec. 10, 1812, sec. 3, Frhice 855.

18. lb. sec. 11, ib. 847. 21. Dec. 24, I833,sec 2, ib. 864.

19. Dec. 23, 1836, ib. 866. 22. Dec. 12, 1804, sec. 3, ib. 843.

* Comptroller general. t The clause omitted has been superseded.

I Tax collector. By the act of Dec. 16, 1819, sec. 2, Prince 831, ihe compensa-
tion ofreceiver, collector and other officers, was increased twenty-five per cent.,

making ihe present allowance six and a fourth per cent.
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the returns of taxable property therefor, and which notice shall be given at

least ten days previous thereto, such receiver shall likewise attend pre-

vious to making his return of defaulters three different days in each dis-

trict for that purpose, which days shall not be within seven days of each

other.*

23. Returns may he made at any time hefore closing of digest.—And
it shall be the duty of the receiver of returns at all times upon personal

application to receive the retiltns not given in at the time and place spe-

cially notified, at any time before he makes a digest of the v/hole returns.

24. Returns by ivhom made.—-All and every person liable to pay tax,

shall give in a list of his, her, or their taxable property, as well as a list

of every person or persons as he, she, or they may be attorney or attor-

neys, executor or executors, administrator or administrators, for, in the

county or counties, wherein such person, agent, attorney, executor, or

administrator, may reside, describing as near as possible, from plats,

deeds, or other documents, the particular situation of such land, in what
county, what particular water course on, and what land it adjoins, for

whom surveyed, and to whom granted.

25. Agents authorized to mali'e returns.—It shall be lawful for any
agent to return any property to the receiver of tax-returns, and pay the

taxes due thereon to the tax collector of the county in which such agent

resides.!

26. Returns when made.—The receivers of returns of taxable property

shall continue to receive the returns aforesaid of all persons liable to pay
tax until the first day of August^ in each year.

27. Returns how made.—All persons whatsoever, who are possessed

of any lands granted to, or surveyed for them, or for any other person or

persons, or of slaves, either in their own right, or in any other person or

persons' whatsoever, or are liable to pay any tax by virtue of this act,

shall, on or before the first day of May next, render a particular account

thereof, on oath in writing, setting forth in what county such lands and
slaves are, to the best of his, her, or their knowledge, to the receiver of

the county wherein such person resides, at such time and place as the

receiver of the county shall appoint for the doing thereof, so that the

same be done on or before the first day of May aforesaid.

28. Form of oath.—Which oath or affirmation shall be in the words
following, viz. :

'•' I, , do swear (or affirm as the case may be) that

the account which I now give in is a just and true account of all the

taxable property which I was possessed of, held, or claimed, on the first

day of January last, or was interested in, or entitled unto, either in my

23. Dec. 1^, 1804, sec. 3, Prince &i3. 26. Dec. 6, 1813, sec. 1, Prince 856.

24. lb. sec. 4, ib. 27. Dec 12, 1804, sec. 7, ib. 845.

25. Ib. sec. 29, ib. 851. 28. Ib. sec. 7, ib.

* The omission here made, directs the captains of militia districts to return
persons liable to pay taxes. Superseded by act of Dec. 24, 1833, making it the
duly ofjustices of the peace to do the same. See ante T[ 21.

t Re-enacted Dec. 19, 1816, sec. 3, Lam. 887.

I Substitute the word ^^ July," for ^^ August^" as so amended by the act of Dec.
33, 1840, sec. 4, Pam. 176.
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own right or the right of any other person or persons whatsover, as

parent, guardian, executor, administrator, agent, or trustee, or in any-

other manner whatever, according to the best of my knowledge, informa-

tion, or belief, and that I will give a just and true answer to all lawful

questions that may be asked the touching the same ; and all this I de-

clare without any equivocation or mental reservation whatever, so help

me God :" which said oath or affirmation the receivers of tax returns for

the several counties are hereby authorized and required respectively to

administer gratis.

29. Persons making returns, how privileged

.

—All and every person

making returns for taxable property may, at the time of taking the oath

prescribed by law, make an exception of such property as they on their

said oath believed to have been or will be returned by some other person.

30. Neglect, refusal, or fraud in rnakiiig returns, how punished.—
If any person or persons shall neglect or refuse to give in a return of his,

her, or their taxable property, or shall be convicted of fraud, or making

a false return thereof, he, she, or they shall be liable to pay to the clerk

of the inferior court of the county a fine of ten dollars for every hundred

dollars' valuation so neglected or concealed, one half whereof for the use

of the county, under the direction of the inferior court, and the other

half for the use of the informer or informers, to be recovered in any court

havino- cognizance of the same.

SEC. II. DEFAULTERS.

31. Receivers^ duty in assessing tax.—The receivers of returns of

taxable property shall, in the manner and at the time pointed out by the

afore recited act,* receive the returns of taxable property of all persons

liable to pay a tax, until the first day of May, one thousand eight hun-

dred and thirteen, and shall immediately thereafter proceed to assess a

fourfold tax on the property of all such persons as shall then have ne-

frlected or refused to have made return of their taxable property, and in

assessing such tax the receiver shall be governed as to the property owned
by the defaulter, by such information as he may be able to obtain from

the neighbors of such defaulter, or by the return on the digest in the

clerk's office, made by such defaulter for the preceding year.

3'2. Double tax substituted for fourfold.—The provisions in the be-

fore recited actjf so far as respects the receivers assessing a fourfold tax

in cases of default, be, and the same are hereby repealed ; and that the

receivers of tax returns shall proceed to assess a double tax in cases of

default as prescribed by the tax law, passed tenth of December, one

thousand eight hundred and twelve, raising a tax for the political year

one thousand eight hundred and thirteen.

33. JSames of defaulters to be advertised.—The receivers of tax re-

29. Dec. 21, 1822, sec. 4, Prince 861. 32. Dec. 6, 1813, sec. 5, Prince 857.

30. Dec. 12, 1804, sec. 8, ib. 845. 33. lb. sec. 4, ib. 857.

31. Dec. 10, 1812, sec. 2, ib. 854.

* Refer to act of 1S04. t See preceding T[.
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turns shall give at least twenty days' notice at the muster ground In each

captain's district of the time of expiration for receiving of said list, to-

gether with the names of persons who have not then given in their lists,

and immediately after said time has expired, they shall make out a fair

list of the persons in default, and advertise the same at each captain's

muster ground, which shall supersede the necessity of advertising de-

faulters in the public gazettes.

34. Persons not returnable as defaulters.—Upon satisfactory evi-

dence being made to any receiver of tax returns in this state, that any

person returned to him as liable for tax, and who may have died from

the first of January to the time he shall by law have to turn over his

books into the hands of the collector, shall not be returned as a de-

faulter, but shall only be liable to pay the proper tax.

35. Receivers^ duty in returning names of defaulters.—It shall be

the duty of the receiver of returns of taxable property, previous to

finishing his digest, to annex thereto the names of the defaulters, and the

amount of tax assessed in the manner hereinbefore pointed out due by
each.

36. Assessments, how collected.—And the receiver shall be entitled to

five per cent, on the amount of tax assessed on defaulters, as well as on

the amount of tax of those persons making regular returns ; and the tax

thus assessed on persons neglecting or refusing to make return of their

taxable property, shall be by the collectors collected and paid into the

treasury without any abatement except such as shall be recommended
through a grand jury on account of the insolvency of any person who
may be so taxed.

37. Who may remit taxes.—Provided that on application to the justices

of the inferior court of each county, or a majority of them shall have

power to remit such fourfold* tax so assessed as aforesaid, if it should

appear to them that the person or persons so assessed have not had an

opportunity to make their returns agreeable to the directions of this

act.

38. Itemission offourfold tax, how regulated.—Nothing in the be-

fore-recited act, authorizing the inferior courts to remit fourfold tax on
defaulters, shall be so construed as to authorize them to remit more than

three-fourths of the tax charged on the receivers' books, or any greater

part of said tax than shall reduce the same to a less sum than his, her, or

their ordinary annual tax.

, 39. Clerk of the inferior court authorized to receive returns.—In all

cases where the owners of taxable property shall be in default for one or

more years, and such property hath not been seized or sold, it shall be

lawful for the owner or owners thereof, his, her, or their agent or attorney,

to make return thereof to the clerk of the inferior court, where such

34. Dec. 22, 1843, Pam. 172. 37. Dec. 10, 1812, sec. 2, Prince 855.
35. Dec. 10, 1812, sec. 2, Prince 854. 38. Dec. 6, 1813, sec. 7, ib. 857.
36. Ib. sec 2, ib. 855. 39. Dec. 22, 1808, sec. 1, ib. 852.

* Double tax.
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defaulter or defaulters, bis, her, or their agent or attorney may reside;

and it shall be the duty of such clerk to enter the same in the book or

digest of the taxes of tlie year when such return shall be made, and to

furnish the collector of such year with a copy thereof,* whose duly it

shall be to receive the amount of such taxes, and pay the same over to

the treasurer of this state on or before the day of closing his accounts

of that year.

40. Copy to be transmitted,—It shall be the duty of the clerks of the

several courts w^iere property shall have been, or may hereafter be re-

turned by defaulters, to transmit a copy thereof to the comptroller gene-

ral, on or before the first day of October, in each and every year; and

also to furnish the tax collector for the time being, with a copy of all

such returns as have been made and not heretofore transmitted, as well

as those which may hereafter be made.

41. Unpaid taxes of former years receivable.—The receivers of re-

turns of taxable property and collectors of taxes, who may hereafter be

appointed and qualified agreeably to law, be, and they are hereby

authorized and required to receive the returns of taxable property, and

to collect the taxes thereon for all former years since one thousand eight

hundred, inclusive, where any county is in default for not having made
their returns as required by law; provided that the taxes shall be assess-

ed in conformity to the laws in force at the time such default happened.

42. Duty of collector in certain cases.—And it shall be the duty of

the collector, for the time beinof, to receive and pay over, as aforesaid,

all such moneys as may appear to be due on such returns ; any law to

the contrary notwithstanding. Provided, such property has not been

assessed with double tax, or noted by the proper officers as being in

default. And provided, also, that such returns and payment of taxes

shall not be construed to affect any seizure or sale that has been, or

hereafter may be made.

43. Clerk^s fee on returns made.—The said clerks shall be entitled

to receive the sum of fifty cents for each year, on every return so to be

made as aforesaid, to be paid by such defaulter.

44. Collector s duty relative to defaulters.—The collectors of the

several counties shall, before they receive the taxes from defaulters in

their respective counties, ascertain, and enter in a hook to be kept for

that purpose, the taxable property in default, and the amount of taxes

due by such defaulter, an exact copy of which book or digest they shall

transmit to the treasurer, and another copy shall lodge with the receiver

of taxes of said county, who shall add the same to the digest previous

to such collector's receiving the taxes from such defaulters.

45. Collector's liability.—And in case any collector shall attempt to

40. Dec. 22, 1808, sec. 3, Prince 853. .43. Dec. 22,1808, sec. 4, Prince S53.

41. Dec. 6, 1813, sec. 9, ib. 857. 44. Dec. 12, 1804, sec. 25, ib. 850.

42. Dec. 22, 1808, sec. 3, ib. 853. 45. Ib. sec. 25, ib.

* By the act of Dec. 4, 1805, the clerks of the inferior court nre required to

render a certified copy of such entries ''to the receiver of lax relnrrtp. by him to

be entered in the books to be put in the hands of the tax collector." This being
the only provision not coniained in this act, the former has been omitted.
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receive the taxes, or any part thereof, from such defaulter or defaulters,

before he shall transmit the aforesaid digest to the treasurer and receiver

as aforesaid, he shall forfeit double the amount so received, to be recovered

by execution to be issued by the treasurer as in cases of default, on in-

formation thereof to the treasurer.

46. Defaulters paijing tax in another county.—In all cases where
any person shall have regularly listed and paid his tax in the county

where he resides, and be returned as a defaulter in another or dii%rent

county for the same tax, then, and in that case, the grand jury of the

county claiming such default tax, shall, on application being made by
the collector of said county, certify to the fact, and request the comp-
troller general to countersign the same, so that it may serve as a sufficient

voucher to authorize the treasurer of the state to credit the collector by

the same amount, as tliough it had been a part of his insolvent list.

47. Collector's liability for informal proceedings.—When any col-

lector, after being furnished with the receipts of the receiver and

collector of the county where the aforesaid tax has been paid, shall fail

to apply to the grand jury for a certificate as aforesaid, and shall proceed

to execute, or have executed, the property of the person so returned as

a defaulter, for each and q.yqyy such offence he shall pay the sum of fifty

dollars, to be applied to county purposes.

SEC. III. receiver's digest ; PAYMENT OF TAXES.

48. Digest, by whom made, and to luhom transmitted.—The receivers

of tax returns for the several counties in this state, shall make a general

digest of all the returns of taxable property, and of the taxable pro-

perty of defaulters,* in the manner heretofore prescribed and^accustomed

under existing lav/s ; and each and every receiver shall make out three

copies of the digest of, and for his particular county, and shall, on or

before the first day of July, in the year one thousand eight hundred and

forty-one, and every year afterwards, deliver one copy of said digest of

tax returns, to the tax collector of the county, one to the clerk of the

inferior court, and shall, on or before the first day of August thereafter,

deliver one copy of said digest to the comptroller general of the state,

under the penalty of one thousand dollars for each and every omission

to deliver said copies, or either of them, in the manner and within the

periods above specified.

49.. Duty of collector on receiving digest.—And the tax collectors of

the several counties shall proceed at once to collect the taxes of their

respective counties, according to the digest, and assessment thereof,

delivered to them respectively, as aforesaid, by the receivers of tax

returns of their counties respectively.

50. Time and place of collecting taxes.—Whof shall attend in each

46. Dec. 8, 1815, sec. 1, Prince 859. 49. Dec. 23, 1840, sec. 4, Pam. 176.

47. lb. sec. 2, ib. 50. Dec. 12, 1804, sec. 5, Prince 844.

48. Dec. 2.3, 1840, sec. 4, Pam. 176.

* And non-residents. See act of Dec. 12, 1804, sec. 4, Prince 844, and "in-

cluding therein his own taxable property.'' lb. ib.

t Tax collector.
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district of the county to receive such tax ; and shall previously give at

least ten days' notice thereof, and shall attend at least two days in

each captain's district ; and not within ten days of each other.

51. Taxes, to whom paid.—All persons whatever, who are possessed

of any land or slaves within this state, in his or their own right, or in

the right of any other person, or in any way liable to pay tax by virtue

of this act, shall pay in their taxes to the collectors that may be ap-

pointed to receive the same in the manner hereinafter directed, on or

before the first day of February next, and the respective collectors'

receipts shall be held and taken as satisfactory.

52. How collected.—And if on the said first day of February, any

person or persons shall be in default, the collector of the county where

such default shall happen, shall immediately proceed against such de-

faulters by distress and sale, (after due notice given of such sale, which

in no case shall be less than twenty days' advertisement in one of the

public gazettes of the state, and stating the amount of assessment levied,

or tax due by such person or persons,) of goods and chattels, if any to

be found, otherwise of the lands of such defaulter or defaulters, or so

much thereof as will pay the taxes due, with costs; but no sale of lands

shall be made or be valid, unless tw^o months' notice thereof be given

by advertisement in one of the gazettes of the state, v/hich shall be

regularly published until the day of sale ; and in all cases to make titles

to the purchasers of ihe property sold as aforesaid.

53. Lands, how sold.—And the tax collectors shall, at all sales of

land for taxes, first offer such parts of such lands for sale as may be

reasonably expected to produce the amount of tax due by the owner
thereof, and if he shall not have a bid for such part of the said lands,

he may then offer a larger quantity until he can produce bids to the

amount of the taxes due.

54. Certain sales void.—No sales of lands hereafter made by tax

collectors of more than one tract or grant belonging to or sold as the

property of one person, or one company or society of persons, where

such tract first sold shall have produced or amounted to the taxes due

hy such person, or on all the lands returned or represented as the pro-

perty of such person or persons, shall be deemed and considered valid;

but such sales are hereby declared to be null and void.

55. Collections how made, when no property returned.—When any

of the receivers of returns or collectors of taxes, shall or may discover

that any land, or slaves, or other taxable property hath not been returned

as in this act is pointed out, he or they shall summon three freeholders,

residents of the district where such lands may lie, or property be, to

ascertain the quality of such lands or other property, and double the

tax thereon, for which amount the collector is hereby empowered and

required to levy, sell, and convey in the manner herein already men-
tioned.

56. Public property excepted.—Provided always, nevertheless, that

51. Dec. 12, 1804, sec. 11, Prince 846. 54. Dee. 12, 1804, sec. 11, Prince 847.

52. lb. sec. 11, ib. 55. lb, sec. H, ib.

53. Ib. seel], ib. 847. 56. Ib. sec. 12, ib.
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all lands or other property vested in commissioners or trustees for public

use, shall not come within the purview of this act : and provided, also,

that no sale which shall be made under this act, of the property of

orphans (having no guardian or trustee) shall have any effect.

57. Time and place of sale.—The time of advertising the collector's

sales, and the days on which they shall take place, shall be the same as are

prescribed by law for sheriff's sales
;
provided, that such collector in all

cases where they, or either of them, sliall levy or distrain on any per-

sonal property, for the collection of a poll tax only, that it shall he his

duty to advertise the property so levied upon as aforesaid, in three of

the most public places in the captain's district, at least fifteen days previ-

ous to such intended sale, wherein such defaulter resides, or may have

resided at the time of o-ivinfj in his return to the tax receiver, and his

property shall be sold under the same restrictions as are heretofore pointed

out by the tax law now in force.

58. Levies on perishable property, how made.—In all cases where

execution shall be issued by tax collectors, and levied by any sheriff or

deputy sheriff, or any constable, on perishable property, the said sheriff

or constable shall advertise the same in three of the most public places

in the said district only, and be allowed the same fees as constables are

authorized for levying executions.

59. Property out of the county, ivhen levied on.—Where the collector

of the county finds no property, real or personal, therein, of persons in

arrears, to satisfy the tax due by this act, such collector is hereby author-

ized and required to sell so much of the property of the person neg-

lecting to pay as aforesaid, as may be situate in any other county or

counties, as will satisfy the said tax, and arrears of tax as aforesaid,

without further notice than his giving twenty days previous publicity of

said sale by advertisement in one of the gazettes of this slate ; and the

collectors shall be allowed the sum of fifty cents* for each execution

levied^ and five per cent* on the amount of all sales.

SEC. IV. NON-RESIDENTS.

CO. Liability of non-residents, attorney, or agent.—All attorneys or

trustees of or for any person or persons, living without the limits of this

state, shall make true returns as aforesaid within the district wherein such

trustee, attorney or agent resides, and that such attorney or attorneys,

trustee or trustees, shall be subject and liable to pay the tax to become
due by this act, or which may be due by any former tax law or laws, for

such land or lands, slave or slaves, out of liis, her, or their own proper

estate, notwithstanding such attorney or attorneys, trustee or trustees

may renounce or disclaim acting as such before the said taxes are levied,

unless such attorney or attorneys, trustee or trustees, shall make oath

before the receiver aforesaid that he or they hath or have renounced

57. Dec. 10, 1812, sec. 5, Prince 856. 59. D -c. 12, 1804, sec. 17, Prince 848.

58. Dec. 18, 1824, sec. 4, ib. 862. 60. Dec. 12, 1804, sec. 9, ib. 845.

* Increased to tvvenly-five per cent, by act ofDec. 16, 1819, sec. 2, Prince 831.
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such trust or attorneyship before the payment of such tax became due

without having done it with a design to avoid the payment thereof.

61. Renewal of agency.—Provided always, that if such attorney or

attorneys, trustee or trustees, shall within one year next after making
such oath again become attorney or attorneys, trustee or trustees, or act

as such, he or they shall be liable to pay the said tax as herein directed.

62. Tax due by agents, how collected.—And for levying whereof, the

same remedy shall be, and is hereby given as for levying the tax to be-

come due by virtue of this act on the proper estate or estates of such

attorney or attorneys, trustee or trustees, or other person or persons act-

ing as such.

63. Non-rcsidcnis without attorneys.—In case any land or other tax-

able property shall be found by the receivers to belong to any person or

persons residing without the limits of this state, and who have no attorney

or attorneys, trustee or trustees, legally constituted in this state, or which

have not been returned to any receiver appointed to the county where

such lands are, then, and in such case, the receivers shall be, and they

are hereby authorized and required to charge such lands and other pro-

perty for the payment of the tax imposed thereon, and also for all taxes

due thereon by any former tax act, and forthwith once in every month,

to publish and give notice of such charge or assessment in the gazettes.

64. Double taxed in case of non-jjaymcnt.—And in case of non-

payment of such taxes within six months, the said lands and other pro-

perty shall be liable thereafter to double tax, and to be proceeded against

by attachment, in a summary way by the collector, in the manner of

distress and sale, and to make titles to the person or persons purchasing

the same, and t^o pay the money, lawful charges only deducted, into the

treasury : Provided, the owner or owners, his, her, or their agent or

attorney, shall not within twelve months after such sale apply for the

surplus.

65. Duty of tax collector.—And it shall be the duty of every tax

collector, and he is hereby required, on the day on which he shall come
to a final settlement with the treasurer, or on the day when he is required

by law to close his accounts, to make a return on oath, which shall be

certified and vouched for by at least two justices of the peace for the

county, of all lands sold by him for the taxes, specially setting forth the

tax for wdiich it was sold, the price it sold for, and the purchaser or pur-

chasers.

66. Collcctor''s liability.—And in case of failure, such tax collector

and his security shall be subject to a penalty of two thousand dollars, to

be recovered in any court having cognizance thereof, to the use of the

prosecutor; and shall also be subject to an action at law for damages,

by any person aggrieved thereby.

67. Slaves of non-residents, ivhere returned.—Any person or per-

sons residing without the limits of this state, who owns, or may hereafter

own a plantation and slaves in any of the counties of this state, shall be

61. Dec. 12, 1804, sec. 9, PrinceS45. 65. Dec. 12, 1804, sec. 10, Prince 846.

62. II). sec. 9, ib. 66. lb. sec. 10, ib.

63. Ib. sec. 10, ib. 846. 67. Dec. 23, 1840, sec. 1, Fam. 186.

64. Ib. sec. 10, ib.
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compelled by his or herself or selves, or agent, lo give in and pay taxes

for the same in the county where such plantation and slaves are situated
;

provided, that nothing contained in this act, shall be so construed as to

include any unimproved lot or lots of land, except such as are or may
be attached to a plantation.

68. Non-residents bringing goods into this state.—Any non-resident

who shall expose to sale any goods in this state, shall, on his arrival, or

within seven days after entering the same, make returns on oath to the

receiver of taxahle returns, and give security to the tax collector to pay

the same on or before the time prescribed for paying the taxes imposed

by this act : Provided, that such goods shall not be liable to pay the tax

when they may be exported, or placed in the hands of a vendue master

to be actually disposed of by him or them ; and on failing to comply as

aforesaid, it shall and may be lawful for the tax collector lo proceed

against him or them, in like manner as against persons about to remove

out of the county.

SEC. V. DIGNITY OF TAXES.

69. Precedence of all other debts.—The taxes imposed by this act,

shall be preferred to all securities and incumbrances whatever; and in

case any person or persons coming under the notice of this act, shall die

between the time of giving in his, her, or their returns to the receiver

or receivers respectively, and the paying of his, her, or their tax, and any

goods or chattels of the deceased, to the value of the sum taxed, shall

come into the hands of his, her, or their executors or administrators, or

executors in their own wrong, such executors or administrators shall pay

the same by the time before limited, prior to all judgments, mortgages,

or debts v/hatsoever, otherwise a warrant of execution shall issue against

the proper goods and chattels of such executor or administrator.

70. Executions may be levied in advance in certain cases.—And if

any person or persons, between the time of rendering the account of his,

her, or their estate to the receiver aforesaid, and the time of his, her, or

their paying in tlie said tax, shall be about to depart the county in which
lie, she, or they may have immediately then preceding resided, the said

collector or collectors is, and they are hereby directed and required forth-

with to levy the same, notwithstanding the day of payment may not

then have arrived, unless such person or persons shall an<l do find secu-

rity to be approved of by the said collector or collectors respectively, for

the payment thereof at the day herein appointed.

71. Deeds to avoid taxes ^ void.—All deeds of gift, conv^eyances,

mortgages, sales and assignments of goods, lands, tenements, and chat-

tels of any kind, of any person whatsoever, made with an intention to

avoid paying the aforesaid taxes, are hereby deemed and declared null

and void ; and in case any person who has mortgaged estate, real or

personal, shall neglect or refuse to pay the tax of the same, the mort-

gagee shall be liable to pay the same
;
provided, that no such sale for

taxes under this act, shall tend to affect the state's title to any property

mortgaged or secured thereto.

68. Dec. 12, 1804, sec. 19, Prince 849. 70. Dec. 12, 1804, sec. 14, Privce 848.
69. lb. sec. 14, ib. 847. 71. lb. sec. 15, ib.



COLLECTORS' FINAL SETTLEMENT. I59

12. What receivable in payment of taxes.— The tax imposed by tliis

act shall be paid and collected in specie, bank bills of the United States,*

or of the different branches thereof; governors, president, and speaker's

warrants, agreeably to the order of the present legislature, and nothing

else.

73. Judicial interference prohibited.—And no replevin shall lie, or

any judicial interference be had, in any levy or distress for taxes under

this law, but that the party injured be left to his own proper remedy in

any court of law.

ART. in. COLLECTORS' FINAL SETTLEMENT.

SEC. I. SETTLEMENT WITH THE STATE.

74. Money when required fo be paid over.—And th-e said tax col-

lectors shall pay the taxes so to be collected, into the treasury, on or

before the first day of December, in each and every year, beginning

with the year one thousand eight hundred and forty-one, subject to such

deductions and allowances as existing laws authorize for compensation

to the receivers and collectors; and other causes.

75. Time extended to certain collectors,—When any tax collector

shall make it appear to the satisfaction of the comptroller general and

governor, that he cannot collect the taxes of the county within the time

required by law, it shall and may be lawful for them to allow further

time (in their discretion) for the performance of his duty.

76. To collectors in certain counties.—His excellency, the governor.

be, and he is hereby authorized to suspend the issuing commissions to tax

collectors of this state, until the first day of April, in those counties in

which the superior courts are held in July, August or September; that

the tax collectors in all such counties, be, and they are hereby allowed

until the first day of April to make their final settlemiCnt with the comp-
troller general, instead of the first of January, as now prescribed by
law : Provided, that all such tax collectors shall pay into the treasury as

now required by law all the taxes due the state, except the amount of

their insolvent and default lists.

77. Collectors in arrears, howproceeded against.—In case any collector

of taxes for any county in this state, shall not settle his accounts with the

treasurer, and pay in the amount of his collection, by the timiC pointed

out by this act, the treasurer shall publish in one of the gazettes of this

state a notification, requiring all and singular the tax collectors v>'ho m.ay

be in arrears, to come forward and settle their accounts, and pay the

balance they mjay respectively owe into the treasury, within two months

from the date of such notification, which shall be regularly published

six weeks successively, stating the sums due by such collectors, their

names and securities.

72. Dec. 12, 1804, sec. 21, Pri7ice 849. 75. Dec. 28, 1843, sec. 2, Pam. 172.

73. lb. sec. 4, ib. 76. Dec. 27, 1842, sec. 2, ib.

74. Dec. 23, 1840, sec. 4, Fam. 176. 77. Dec. 12, 1804, sec. 24, Prince S50.

* Charter expired, March 3, 1836.
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78. Executions io he issued.—And in case of failure (o make settle-

ment, and pay in the moneys as aforesaid, the treasurer is authorized

and directed to issue his execution against every collector so in default,

directed to all and singular the sheriffs of this slate, and transmit it to

the sherift' of the county for whicli the collector is appointed, who is

required to levy the same immediately, if there is any propeity of the

defendant's in tlie county, if not, to transmit the same to any other

county where the defendants, or either of them, may have property,

and the sheriff of such other county is in like manner to levy the same,

and no execution issued by the treasurer in manner herein prescribed,

shall be stayed by reason of the death of the said collector or his secu-

rities, as to the sum due, or the legality of the execution.

79. Property subject io execution.—If any collector shall fail to

close his account by the time above specified, it shall then be the duty

of the treasurer and comptroller general immediately to issue execution

against him and his securities for the balance which shall appear by

the comptroller general's books to be due on the said first day of Decem-
ber, one thousand eight hundred and fourteen, which balance shall bear

an interest of eight* per cent, per annum, and the execution thus is-

sued shall direct said interest to be collected accordingly : Provided, that

in counties where receivers and collectors are not regularly appointed, the

treasurer and comptroller shall, previous to charging such collectors with

interest, ascertain from the dates of their appointments whether they have

had the same length of time to collect the taxes as is allowed collectors

regularly appointed.

HO. Collector's liahility for non-payment.— All tax collectors who
shall fail to pay over the tax which he was appointed to collect imme-
diately after it becomes due, shall pay twenty per cent, per annum on the

amount thereof until paid, which rate of interest shall be set forth in the

face of the execution which maybe issued against him and his securities.

81. Credits to collectors in certain cases.—The treasurer be, and he is

hereby directed and authorized to credit any tax collector with the

amount of returns made of land by persons residing in other counties :

Provided, such collector shall make oath, that such taxes have not been

paid to him, and the treasurer shall make returns of all such lands to the

collector of the county where the owner, trustee, agent, attorney, or

guardian may reside, requiring such collector to show whether the taxes

have or have not been paid to him, and if not, the said collector is

authorized and required to proceed against such owner, agent, trustee^ or

guardian as in cases of default.

SEC. II. SETTLEMENT WITH THE COUNTY.

8'2. For tax due the county execution may issue.—In all cases where
there may be any tax due to the county in the hands of the collector ol

any county, and collected by the tax collector of any county, and not

78. Dec. 12, 1804, sec. 24, Prince 850. 81. Dec. 12, 1804, sec. 22. Prince 849.
79. Dec. 10, 1812, sec. 4, ib. 855. 82. Dec. 24, 1825, sec. 1, ib. 863.
80. Dec. 22, 1823, sec. 5, ib. 833.

* Now twenty per cent. See succeeding T[ 80.
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paid over to the proper authority on or before the first Monday in Decem-
ber next after the same may be collected in every year, the justices of the

inferior court, or a majority of them in each county, be, and they are

hereby authorized immediately to issue execution against any tax col-

lector and his securities so neglecting or refusing to pay over such tax.

83. Liability for default.—Any collector of taxes, who shall fail or

neglect to pay over such taxes by the time specified in the preceding sec-

tion, shall be liable to pay interest at the rate of twenty-five per cent, on
the amount not paid over, which shall be required in the execution issued

as aforesaid.

SEC. III. INSOLVENT LIST. ^

81. To be laid before the grand jury.—The collector in every county
shall be obliged to lay before the grand jury of each county a list of such

insolvents as may be in such county or counties, on oath, who shall allow

or disallow the same.

85. Collectors restricted after two years.—No tax collector shall pro-

ceed to collect any tax due from any individual which he was authorized

to collect agreeable to law, by virtue of his appointment, after the expi-

ration of cwo years, provided sufficient property can be found in the

county to satisfy such tax due by any individual or individuals.

86. Executions to be issued in certain cases.—When the collector shall

have his insolvent list credited, it shall be the duty of the grand jury to

retain a copy of such list, and direct the collector to issue executions for

the same, and place them in the hands of some constable of the county

for collection, who shall be entitled to the same fees as he is entitled to

for other executions, and two and one-half per centum, and the balance

shall be paid by the constable to the clerk of the inferior court, whose
dutv it shall be to transmit the same to the treasurer.

87. When collectors barred from benefit of insolvent lists.—No tax

collector shall be allowed his insolvent list after execution shall have

issued against him, unless he will come before the comptroller general, and

have the same fairly adjusted.

88. Collectors must obtain insolvent list.—No collector shall hereafter

be allowed an insolvent list, if he do not obtain the same at some term

of the superior court prior to the day on which he may be required to

close his account at the comptroller general's office: Provided, he shall

not have been prevented from obtaining his insolvent list by reason of a

failure of the courts.

89. Time extended on insolvent list.—In future tbe treasurer is hereby

authorized and required, to wait with the tax collectors, who now are, or

may hereafter be in this state, for the amount of their insolvent lists,

claimed by them, where they shall be prevented from having the same
allowed by the grand jury of the county for want of a session of the

superior court : Provided, that the said tax collector or collectors shall

83. Dec. 24, 1825, sec. 2, Prince 863. 87. Dec. 10, 1812, sec. 8, Prince 856.

84. Dec. 12, 1804, sec. 13, ib. 847. 88. Nov. 22, 1814, sec. 6, ib. 858.

85. Dec. 10, 1812, sec. 6, ib. 856. 89. Nov. 22, 1815, sec. 4, ib. 858.

86. Ib. sec. 7, ib.

11
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pay into the treasury the full amount of money due from them or him to

the state, with the above exception.

90. Return of insolvent list.—The tax collector aforesaid, shall within

thirty days after the next session of the superior courts of their respectiv^e

counties, after the time prescribed by law for their settlement with the

treasurer, return to the comptroller general's office their insolvent lists,

approved according to law by the grand jury of their respective counties,

or in default thereof, or of payment of the amount, execution shall issue

for the same as in other cases of executions against defaulting tax col-

lectors.

91. Collectors when liable for deficit.—If the insolvent lists or list

should be approved by the grand jury for a smaller sum than was claim-

ed bv the tax collector in his settlement with the treasurer, he shall re-

turn it as herein directed, and pay the difference at the same time into

the treasury, or execution shall issue as herein pointed out.

92. State and county insolvent lists separate.—In any county where

there shall be a county tax levied, it shall be the duty of the grand jury

in examining the insolvent list, to deliver to the collector a list of the

amount allowed him on account of the general tax, and also a separate

list, containing the amount allowed him on account of the county tax.

93. Amount of insolvent list, when refunded.—If any tax collector in

this state shall have closed or may hereafter close his account at the

comptroller general's office, by paying into the treasury the amount due

by him, without having been allowed an insolvent list, and shall there-

after obtain an insolvent list duly certified by the grand jury of the

county for which he is collector, and produce the same to the comptrol-

ler general, it shall be the duty of the said comptroller general, to give

such collector a certificate setting forth that he had filed in his office an

insolvent list, duly certified, and that his account as collector had been

previously settled and closed, without his having been allowed the amount
of said insolvent list, which certificate being presented to the executive, the

said collector shall be entitled to a warrant on the treasurer from the gov-

ernor, payable out of the contingent fund, for the amount of his insolvent

list, as expressed in the aforesaid certificate of the comptroller general.

94. Overpayments refunded.—If from any cause whatever, it shall

have happened, or may hereafter happen, that a tax collector shall pay
into the treasury a greater amount than that with which he is charged in

the comptroller general's office, and ought to have paid after having
been allowed all his proper credits, it shall be the duty of the comptrol-

ler general to certify the same to the executive, and thereupon such col-

lector shall be entitled to a warrant on the treasurer, from the governor,

payable out of the contingent fund, for the amount so certified to have
been overpaid by him.

SEC. IV. COLLECTION OF ARREARAGES.

95. Sheriff ^s duty.—The several sheriffs within this state, who have,

90. Nov. 22, 1815, see. 5, Prince 858. 93. Nov. 22, 1815, sec. 1, Prince 858.
91. lb. sec. 6, ib. 859. 94. lb. sec. 2, ib.

92. Ib. sec. 3, ib. 858. 95. Dec. 10, 1812, sec. 1, ib. 854.
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or may hereafter have in their possession any execution or executions is-

sued by the treasurer* of this state, against any tax collector, shall, and

they are hereby required to levy the same, and collect the amount or

amounts thereof, in the same manner as pointed out by law for the collec-

tion of executions issuing out of the superior or inferior courts of this

state.

96. Proceedings against the sheriff.—If any sheriff as aforesaid, shall

fail to levy and collect the amount of any execution so issued as afore-

said, or to account with, or pay over the same to the treasurer when
thereunto required, then and in that case, it shall be the duty of the at-

torney or solicitor general, within the several judicial circuits of this state,

at the request of the treasurer, to apply to the judge of the superior court

during the session of the said superior court, or in vacation, of the dis-

trict wherein such delinquent sheriff may reside, for a rule against such

delinquent sheriff, to show cause why an attachment should not be obtain-

ed against him on the usual terms, for neglect of duty.

97. Collection and payment.—It shall be the duty of the judges of the

superior courts on application to grant such rule, and make such order as

in their opinion is best calculated to compel the payment of any moneys
collected or to be collected by sheriffs as aforesaid ; and that all moneys
collected under and by virtue of this act, shall be paid into the hands of

the attorney or solicitor general appointed for the circuit, when the said

moneys have or shall be collected, and be by them respectively transmit-

ted to the treasurer of this state.

98. Delivery of property sold.—It shall be the duty of the sheriffs

of the respective counties of this state, and they are hereby authorized

and required, when a sale shall have taken place under and by virtue of

an execution issued by the treasurer of the state, under the directions of

this act, against any defaulting tax collector, and the property of such de-

faulting tax collector shall have seen sold for moneys due the state, to de-

liver the possession of the property so sold to the purchaser or purchasers

thereof.

99. When holder dispossessed.—And if the said defaulter, or any other

person or persons who may be in possession of the said property so sold,

shall refuse to deliver up the same upon being called on by the sheriff of

the county for that purpose, it shall be the duty of such sheriff, and he

is hereby required to dispossess the said defaulting collector, or any other

person or persons who may be in possession of the property sold, and

deliver the same to the purchaser or purchasers thereof, their agent or

attorney ; for which purpose, if needful, he shall call on the commanding
officer of the militia of the county, where the property is situated, to

render the necessary assistance, who is hereby required to order out the

same.

100. Trial of claims.—When any execution may be issued against

any lax collector for taxes due this state, or any county within this state,

and when the sheriff shall levy the same on property claimed by any

96. Dec. 10, 1812, sec. 2, Prmce 854. 99. Dec. 12, 1804, sec. 28, Prince 851.

97. Ih. sec. 3 ib. 100. Dec. 8, 1810, sec. 2, ib. 853.

98. Dec. 12, 1804, sec. 28, ib. 850.

* Comptroller general.
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person not a party to said execution, the same proceedings shall be had

thereon, as for the trial of the right of real or personal property within

this state : Provided, nevertheless, that all such trials shall be had before

the superior court of such county wherein such levy was made.

101. Provisions of 1840 extended to other cases.—The rights and

privileges secured by and under the second section of the above recited

act,* be, and the same are hereby extended in all cases in which execu-

tions have issued, or may hereafter issue, for the collection, by any tax

collector or justices of the inferior court.

102. Deeds of tax collectors, when received as evidence.—When any

party to a suit, in any of the courts of this state, shall desire to ofler in

evidence in said suit, a tax collector's deed, and shall make oath that

the tax collector who executed the same is dead, or has removed to parts

unknown, it shall be the duty of such court to admit the said deed as

evidence of the facts tlierein set forth and contained, without further

proof, provided the same has been duly recorded.

103. Sheriff^ s liability for non-payment.—Whenever any execution or

executions against a public debtor are placed in the hands of any sheriff

or his deputy for collection, it shall be his duty to make a return thereon

to the attorney or solicitor general of the circuit in which he lives,

within three months, and upon failure to do so, the attorney or solicitor

general is hereby required to obtain a rule at the superior court next

after the expiration of the three months, against the said sheriff or his

deputy, requiring him to show cause why the money has not been col-

lected, and if collected, why it has not been paid over : and should it

appear that the money has been collected and detained longer than the

time prescribed by this act, then the sheriff' or his deputy shall pay

twenty per cent, per annum on the amount so detained, after a written

demand by the solicitor or attorney.

104. Sheriff's compensation.—In all cases where the treasurer and

comptroller general shall issue executions against delinquent tax collec-

tors, it shall be lawful for any sheriff, into whose hands such execution

or executions may be placed, to collect from such delinquent tax col-

lector two and a half per cent, on, and in addition to the amount of such

execution or executions, which shall be full compensation for the trouble

and expense of such sheriff or sheriffs, in collecting and paying over at

the treasury the amount of such execution or executions as may be placed

in their hands as aforesaid.

105. To refund in certain cases.—Provided that every sheriff who
shall receive said per cent., shall be liable to refund the same to the

collector from whom it may be received, if he does not return the

execution and pay over the money collected thereon for the state at the

treasury on or before the day he may be required so to do by said

execution.

101. Dec. 22, 1840, sec. 1, Fam. 186. 104. Nov. 22, 1814, sec. 5, Frince 857.
102. Dec. 23, 1840, sec. 1, ib. 18.5. 105. lb. sec. 5, ib. 858.
103. Dec. 22, 1823, sec. 6, ib. 833.

* See precedinjs: IT 100.
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AP^T. I. CENTRAL BANK.

SEC. I. LOANS AND DISBURSEMENTS.

1

.

Directors authorized to borrow certain sum of money.—The direc-

tors of the Central Bank be and they are hereby authorized to boirow

on the credit of the state, for the period of twelve months, a sum of

money not exceeding seven hundred and twenty-five thousand dollars,

at a rate of interest not exceeding lawful interest, for the purpose of

meeting the expenditures of the government, for the political year one

thousand eight hundred and thirty-eight, to be raised in such amounts

and at such times as the said directors shall believe necessary to meet

such expenditures.

2. Interest, when to commence.—The money borrowed imder this act

shall commence to draw interest when the same shall be received by the

said directors or agents, and shall be payable tvvelve months from that

date.

3. Loan, ichen to he 'paid, and to what fund charged.—The directors

of said bank be instructed to pay said loan, as the same shall fall due,

and charge the same to the capital stock of said bank.

4. Additional loan created.—The directors of the Central Bank be,

and they are hereby authorized and required to borrow on the credit of

said bank, on the best terms the same can be procured, one hundred and

fifty thousand dollars, to enable them to carry out their distributions to

the several counties, not yet provided for.

5. Loan extended.—The directors of the Central Bank be, and they

are hereby authorized to contract for an extension of the time upon

which the money authorized to be borrowed by them, under an act of

the last legislature, w^as procured ; or to borrow, upon the credit of said

bank, the sum of six hundred thousand dollars: Provided, That the

time to which said loan may be extended, or upon which the money
hereby authorized to be borrowed may be obtained, shall not exceed the

period of two years, from the time of making the contract under this act,

6. Money, how applied.—The money procured under this act shall

be applied by the Central Bank, to the payment of appropriations made
by the present and past sessions of the legislature.

7. How paid, and by whom.—-The directors of the Central Bank
shall pay the loans hereby authorized, out of the funds of said bank,

when the same shall fall due.

SEC. II. REDEMPTION OF DEBT.

8. Issue of state bonds authorized.—-The governor of this state be.

1 Dae. 25, 1837, sec. l.Pam. 38.

2. lb. ?pr, 2, ib.

'?> ib, sec. 3, ib.

4 Dee, 13, 1S37, " ib. 40.

5. Dec. 28, 1838, sec. 1, Pam. A:A.

6. lb. sec. 2, ib, 45
7. lb. sec. 3. ib.

H. Dec. 23.1840, sec. 2, ib 22.
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and he is hereby authorized to execute the bonds of this state, not

exceeding one million of dollars, in sums not less than five dollars each,

redeemable at the end of five years or sooner, at the option of the state,

bearing an interest of eight per cent, per annum, payable annually in

the cities of Savannah, Augusta, and Milledgeville, which bonds shall

be used exclusively for the redemption of the bills of the Central Bank
novv^ in circulation, and those which this general assembly may direct the

issue of, to defray the expenses of, and the appropriations made by, this

general assembly, and for no other purpose whatsoever, and only for

that purpose to the extent necessary, after the just application of the funds

of the Central Bank available for that purpose: Provided nevertheless,

That if it be practicable to obtain specie for the purpose aforesaid, by
making any of the aforesaid bonds payable elsewhere than in this state,

the same may be made payable at any place in the United States.

9. State credit pledged for the redemption of bonds,—The faith and

credit of the state of Georgia be, and the same are hereby pledged for

the payment of said bonds, at the maturity thereof; and also that they

be considered a debt due by the Central Bank, the assets of which are

hereby required to be appropriated to the purpose of the payment of the

interest and the redemption of said bonds, as soon as the same may be

realized.

10. Assets, how applied.—The governor shall cause said bonds, or

a sufficiency thereof for the purposes specified in this act, to be sold

at such times and places as he may deem most beneficial to the state,

for specie or its equivalent, at not less than par, or the bills of the Cen-
tral Bank ; and any person or persons holding Central Bank bills to the

amount of five dollars or more, shall be entitled to said bonds in pay-

ment thereof, unless the Central Bank shall, on demand, provide other

satisfactory means of payment, and unless said person or persons shall be

indebted to the state, or said Central Bank, upon debts due at the time

of demand : Provided, That no bond shall issue for less than the whole

amount presented in any one week by any one person or company in

his, her, or their own right, unless the amount so presented exceeds five

hundred dollars, in which latter event a bond or bonds shall issue in

sums of five hundred dollars, and such fraction thereof as will meet the

amount presented.

1 1. Bonds, how redeemed.—All bonds which may hereafter be issued

by the Central Bank, under the authority of an act assented to on the

twenty-third day of December, eighteen hundred and forty,* shall be first

redeemed out of the available means of said bank.

12. Issue of small bills authorized.—The directors of the Central

Bank are hereby authorized and required to issue the sum of three hun-

dred thousand dollars of notes of the denomination of one and two

dollars, to be used exclusively in the redemption of the bills of higher

denominations of said bank, and for no other purpose.

f

9. Dec. 23, 1840, sec. 3, Pam. 22. 11. Dec. 22, 1843, Bee. 2,Pam. 30.

10. lb. sec. 4, ib. 23. 12. Dec. 8,1841, ib. 22.

* See preceding ][ 8, 9. 10.

t Remainder of this section omitted as unimportant.
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13. Believed from payment offuture appropriations.—No appropiia-

lion, or any balance of appropriation, that now remains unpaid, shall be

paid by the Central Bank of Georgia ; but that all such appropriations,

together with the public debt and the interest accruing thereon, shall be

paid at the treasury, and not elsewhere : Provided, That nothing herein

contained shall be so construed as to exempt said bank from the pay-

ment of the bonds, and the interest accruing thereon, which have been,

or which may hereafter be issued, and applied to the redemption of the

bills of said bank.

14. Faith and credit of the state pledged for redemption.—The
funds and revenues of the state after paying current expenses of the

government, and the interest of the public debt, shall be applied and

paid to the redemption of the bills of said bank,* and that the honor and

faith of the state is hereby bound for the redemption of said bills.

15. Discounts in favor of penitentiary prohibited.—No further dis-

counts or advances shall be made by the directors of said bank for or to

the penitentiary, or any of its officers, or any purchaser at the peniten-

tiary sales.

16. Bills of Central BanJc, how destroyed.—It shall be the duty of

the directors of the bank to have burned the amount of bills issued by
them, that they have or may hereafter redeem, which shall be done
quarterly, in each and every political year, in the presence of the gov-

ernor ; and record the amount thus burned, and report the same in their

annual report.

ART. II. WESTEPvN AND ATLANTIC RAILROAD.

SEC. I. STATE SCRIP.

17. Authorized to he sold.—The commissioners of the Western and

Atlantic Railroad of the state of Georgia, with the concurrence of his

excellency the governor, are authorized to sell scrip, or certificates of

state debt, to the amount of one million and a half of dollars, to make
said scrip of such size, form and denomination as they may deem most

advantageous to the state : Provided, The rate of interest does not

exceed six per cent, per annum, and the reimbursement of the principal

sum may not be required within a term of thirty years after the date of

sale.

18. How authenticated.—Said scrip or certificates of state debt shall

be authenticated by the signature of the governor, and of the president

of the board of commissioners, and by such seal or stamp as may be

directed by an act passed at this session of the general assembly.

19. Faith of the state pledged.—lihe faith of the state of Georgia

13. Dec. 22, 1842, sec. 2, Pam. 28. 17. Dec. 29, 1838, sec. 1, Pam. 223.
14. lb. sec. 4, ib. 18. lb. sec. 2, ib.

15. Ib. sec. 5, ib. 19. Ib. sec. 3, ib.

16. Ib. sec. 6, ib.

* Central Bank.
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is hereby solemnly pledged for the redemption of the entire debts, prin-

cipal and interest, that may be incurred by the sale of said scrip, and

that for the purpose of insuring the punctual payment of tlie interest

falling due on said scrip, the income, dividends and profits of every de-

scription, arising from the funds which the state holds in the Central

Bank of Georgia, and from all otlier bank stock, belonging to the state,

are hereby set apart and vested in said commissioners, except such as

have heretofore been appropriated to Franklin College and county

academies, and the general fund for common schools.

20. Funds, how to be iiscd.—Said board shall apply the funds thus

placed at their disposal, to the completion of the Western and Atlantic

Railroad, and such other work therewith connected as the general

assembly may direct, embracing every matter of expenditure on

surveys, grades, rails, locomotives, vehicles, apparatus, concessions of

way, offices and agencies, and shall make such periodical reports of its

proceedings as may have been, or may hereafter be required by law :

Provided, That no rails or locomotives shall be purchased until the

road is so far accomplished that the same are deemed necessary for the

farther execution of the work.

21. Payment of interest, how provided for.—Should the funds set

apart for the payment of interest accruing on any loans taken for the

sale of scrip or certificates of state debt, be found inadequate to that

purpose, his excellency the governor, and said board of commissioners,

shall have power, in aid of said bank funds, to convert any part of the

proceeds ai'ising from the sale of said scrip into an interest-paying fund,

and to place the same in the Central Bank, to be loaned out at the best

interest, not exceeding eight per cent, per annum, or less when at their

discretion.

22. Stamp for the authentication of state scrip.—It shall be the

duty of the secretary of state, under the orders of the governor for the

time being, to stamp on each certificate of state debt, the issue of which
has been, or may hereafter be authorized by law, a distinct and legible

impression, with a die having the dimensions, form, and inscriptions fol-

lowing, viz : a circular face or disc, two inches and a quarter in diameter,

bearing the device of three corinthian columns, emblematic of the three

departments of government, supporting an arch, beneath which is the

figure of a man with a drawn sword—the arch inscribed with the word
" Constitution," and the three columns, respectively, with the words
^' Wisdom, Justice, Moderation," engraven on wreaths—the whole sur-

rounded by the words " State of Georgia," and the Arabic figures,

" 1799," expressing the date of its original adoption, being a fac simile

of one side of the great seal of the state, provided by law in the year
which the figures designate.

23. To be respected as seal of the state.—The said die or seal, with

the necessary apparatus, be deposited and kept in the office of the secre-

tary of state, and for the purpose of authenticating said scrip, or certifi-

cates of state debt, the stamp or impression made, as aforesaid, shall be

20. Dec. 29, 1838, sec. 5, Pa?n. 224. 22. Dec. 29, 1838, sec. 1, Pain. 225.
21. lb. sec. 10, ib. 225. 23. lb. aec. 2, ib. 226.
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taken and respected in all courts of justice, and elsewhere, as the seal

of the state.

24. Penalty for counterfeiting, or fraudulent use of stamp.—The
false and fraudulent counterfeit or use of said die or seal, shall subject

the offender to all the pains and penalties which are directed by the

penal or criminal laws of this state, to be inflicted on a person or persons

who forge or counterfeit, or fraudulently use or apply the great, or any
other public seal, whether the same is applied to instruments written,

printed, or engraved, in whole or in part.

25. Scrip maybe sold to contractoi's.— Should the commissioners of

the Western and Atlantic Railroad deem it advisable to issue and dis-

pose of the scrip or certificates of state debt, authorized by the above
recited act, in payment of contractors engaged, or that may hereafter be

engaged in the construction of said road, or to defray expenses incident

to said work, they shall have full power and authority to make such

scrip payable at any period of time, not less than thirty years from the

date of such scrip, or time of its sale and delivery : Provided, that not

more than three hundred thousand dollars thereof shall be made payable

in any one year; and provided, also, that the said scrip or certificates of

state debt, shall not be disposed of at a rate less than its par value.

26. May be sold for materials.—For the purchase of iron or other ma-
terial or appurtenance, when the same shall become necessary for the

completion of said railroad, agreeably to the provisions of the above re-

cited act, it shall and may be lawful for the commissioners aforesaid to

issue and dispose of scrip or certificates of state debt, agreeably to the

provisions of the above recited act in payment for such iron, or other

material or appurtenance.

27. Receivable at the treasury.—All coupon warrants attached to such

scrip or certificates of state debt as may be or have been issued under the

provisions of this and the above recited act,* shall, at all times after the

same shall have become payable,. be received at the treasury in payment
of taxes and other dues from individuals or bodies corporate, to the state

of Georgia : Provided, nothing in this act contained, shall be so construed

as to authorize the comrhissioners to issue any other scrip than that

authorized by .the act to which this is amendatoiy, nor for a larger amount

than the unexpended balance of the scrip authorized by that act.

SEC. II. REDEMPTION OF DEBT.

28. Governor authorized to maJce certain arrangements with Reid,

Irving ^ Co.—That his excellency, the governor, be and he is hereby

authorized to fund the debt due Reid, Irving & Co., upon the hypothe-

cation of state bonds, made to them by the agent of the state, Joel Craw-

ford ; and to issue to them new bonds, payable at six years, bearing inter-

est at the rate of six per cent, per annum.

29. Debt, how to be paid.—That from any funds which may belong

24. Dec. 29, 1838, sec. 4, Fam. 226. 27. Dec. 21, 1839, sec. 3, Pam. 189.

25. Dec. 21, 1839, sec. 1, ib. 189. 28. Dec. 22, 1843, sec. 1, ib. 140.

26. Ib. sec. 2, ib. 29. Ib. sec. 2.

* Act of Dec. 29th, 1838. See preceding paragraphs.
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to the state, there shall annually be paid to the said firm of Reid, Irving &
Company, the sum of seventy-five thousand dollars, in redemption of the

principal of said debts ; which said sum shall be paid at the treasury,

upon the presentation of the bonds before mentioned.

30. Bonds hypothecated to be destroyed.—It shall be the duty of his

excellency, the governor, upon the funding of the debt aforesaid, to cause

the bonds hypothecated with the said Reid, Irving & Company, to be

cancelled and destroyed ; and no part of the same shall for any purposes

whatever, be issued, sold, or otherwise disposed of; but the same shall

be, and they are declared to be, null and void, after such funding, to all

intents and purposes whatsoever.

31. Special contract to be made.—That in funding said debt, his excel-

lency, the governor, is hereby instructed and required to make it a part

of the contract thereof, that the state of Georgia may upon six months'

notice, discharge the whole or any part of the principal of said debt.

32. Proceedings in case of failure.—If the said Reid, Irving &
Company, should not accept of the terms herein contained, that then the

governor be authorized to sell bonds of like description, at not less than

six per centum below par, equal to the debt of said Reid, Irving & Com-
pany ; and forthwith to pay said amounts to them in redemption of the

said debt, as herein provided.

33. Governor authorized to borrow money, when.—In case the said debt

of Reid, Irving & Company, be not discharged by either of the modes
herein proposed, that then the governor be authorized to borrow, at a

rate of interest not exceeding seven per centum per annum, a sura which,

added to the unappropriated balance in the treasury, as will make fifty

thousand dollars, which shall be applied to the payment of the said debt

as hereinbefore provided ; and that not less than the sum of fifty thou-

sand dollars shall be raised annually, (by the same mode if necessary.)

and applied as aforesaid, until the whole debt of said Reid, Irving &
Company, shall be fully paid and discharged : Provided, that nothing

contained in this section shall at any fuiure time prevent the payment of

said debts, according to the plans specified in the foregoing sections.

>

34. Bonds, hoiv authenticated.—The bonds to be issued under the

provisions of this act, shall be authenticated by the signature of the gov
ernor, and that of the secretary of state, and stamped with the seal as

provided by the act of eighteenth day of December, one thousand eight

hundred and thirty-eight.

35. Cancelled bonds not considered unexpended appropriations.—
When the bonds held by Reid, Irving & Company, are cancelled, or

any part of them, it shall be the duty of the governor to cause such of

said bonds as are cancelled, to be destroyed, and an entry thereof made
in the executive office ; and that said bonds shall not stand, or in any

wise be considered or held as an unexpired appropriation.

36. New bonds or coupons issued in certain cases.—That the governor

30. Dec. 22, 1843, sec. 3. Pam. 100. 34. Dec. 22, 1843, sec. 7, Pant. 141.

31. lb. sec. 4. ib. 3.5. lb. sec. 8. ib.

32. Ib. sec. 5. ib. 36. Ib. sec. 9. ib.

33. Ib. sec. 6. ib. 141.

4Mr^
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be, and he is hereby authorized to issue to the holders of any of the

bonds of this state, upon which the principal or interest shall be payable,

out of this state ; and in lieu thereof, other bonds and coupons which

shall be payable in this state, (upon such terms as he may deem advisa-

ble,) at not exceeding six per cent, interest : Provided, that the expense

of such change of bonds shall be paid by the holders
;
provided also, the

original bonds shall be cancelled, and shall not be re-issued on any ac-

count whatever ; but the same shall be filed away in the executive

office.

37. When destroyed, new ones may be issued.—When any bond of this

state heretofore or hereafter issued, or the coupons attached shall be lost,

mutilated or destroyed, it shall be the duty of the governor to issue to the

holder, a new bond and coupons, in lieu of the original, upon receiving

satisfactory evidence of such mutilation, and the surrender of the mutilated

bond and coupons ; or in the case of loss or destruction, on the filing in

the executive office, of a copy of such bond and coupons, regularly

established in the superior court of Baldwin county.

ART. III. REDEMPTION OF PUBLIC DEBT.
r

SEC. I. MANNER OF PAYMENT.

38. Treasurer's report of the public debt.—It shall be the duty of the

treasurer to report to each session of the legislature, the amount of debt,

bearing interest for each year, distinguishing between the sterling and

federal bonds, the rate per cent, paid upon each kind of bonds, the

amount (at each rate per cent.) paid, the exchange paid on the same,

and the aggregate amount of interest paid in each year, the amount due

which is unpaid at each semi-annual payment, the reasons for such non-

payment, the names of the holders of said bonds, and the amount owned
by each, as far as practicable.

39. Coupons cr bonds paid, how disposed of.—Upon a warrant is-

suing in favor of the treasurer, for the payment of the interest or princi-

pal of the debt, he shall deposit in the executive office the coupons or

bonds on which such payments shall be made ; and his excellency, the

governor, shall cause the same to be marked " paid," and filed away,
subject to the order of the next legislature.

40. Dividends on stocks, where paid.—All dividends on bank stock

shall be paid into the treasury ; and all stocks which may belong to the

treasury are hereby set apart as a fund for the payment of the public

debt, and may be disposed of on the best terms possible, by his excel-

lency, the governor, for that purpose.

41. State bonds, hoiv paid.—The treasurer of the state for the time

being, shall, and may at any time hereafter, on presentation of any bond
of the state, with coupons or warrants for the interest thereon, attached

37. Dec. 22, 1843, sec. 10, Pam. 141. 40. Dec. 28, 1843, sec. 8, Pam. 143.

38. Dec. 28, 1843, sec. 4, ib. 143. 41. lb. seel, ib. 144.

39. Ib. sec. 7, ib.
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to said bond, endorse with his own name, all the coupons which shall

become payable during his term of office ; and that it shall and may be

lawful for him afterwards to pay such coupons endorsed by him, at their

maturity, without the presentation of the bonds to which they were origi-

nally attached.

42. Coupons detachedfrom bonds.—In all other cases than where the

coupons or warrants are endorsed by the treasurer, who may be called

on to pay the same, it shall be the duty of the treasurer to cut off and

detach the coupons from the bonds before he shall pay the same : Provided

always, that when coupons have been heretofore severed from bonds, they

may be paid at the treasury on presentation accompanied by the bonds

from which they were detached.

43. Paymentsfrom the treasury to he in specie.—That* his excellency,

the governor, cause all payments made from the state treasury, to be

made in specie, or in specie funds.

44. Funds appropriated.—The money that may be obtained from

the federal government on account of military claims, and all other

funds which may be paid into the treasury of this state, (other than for

taxes), are hereby set apart and appropriated to the payment of the

public debts.

45. Money or cash funds ; where deposited.—All the money or cash

funds which may be received as aforesaid, be deposited by the governor

at his discretion, in some bank in this state, and entered to the credit of

the state of Georgia upon the books of the bank, to be checked out

only by the governor, for the purposes of the payment of the public

debts.

SEC. II. TEMPORARY LOAN AUTHORIZED.

46. Governor to maJce temporary loan.—To enable his excellency,

the governor, to carry into effect the first section,f that he be authorized

to make a temporary loan to be realized as the public service may re-

quire, not exceeding the sum of one hundred and fifty thousand dollars
;

and that he cause the bonds of the state to issue therefor, payable in his

discretion, at a period of time, of not less than three nor longer than

seven years, and to bear an annual rate of interest not exceeding seven
per centum per annum, payable semi-annually in the city of New-York.

47. Bonds, hoiv authenticated.—Said bonds shall be authenticated

by the signature of the governor, and attested in the name of, and by
tlie secretary of state, and shall be stamped with the seal, as provided

by the act of eighteenth day of December, eighteen hundred and thirty-

eight.

48. Central bank bills to the amount of loan to be destroyed.—That
his excellency, the governor, cause an amount of central bank bills cor-

42. Dec. 28, 1843, sec. 2, Pam. 144. 46. Dec. 28, 1843, sec. 2, Pam. 144.

43. lb. sec. 1, ib. 47. lb. .?ec. 3, ib.

44. Ib. sec. G, ib. 48. Ib. sec. 4, ib.

45. Ib. sec. 7, ib.

* From and afrer the f1r,^l day of February, 1844.

[ See ante ^ 43.
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responding with "the amount of specie, or specie funds, borrowed, to be

drawn from the treasury, and burned at said bank, in pursuance of the

act of twenty-second December, eighteen hundred and forty-two.

49. Appropriation of available assets,—That his excellency, the

governor, cause all the available assets of the Central Bank, to be ap-

plied with as great facility as they are jealized, to the payment of the

bills issued therefrom ; and the payment of the bonds heretofore or here-

after issued in redemption of the bills of the Central Bank, under an

act assented to the twenty-third day of December, one thousand eight

hundred 'and forty ; and that whenever the public interest shall require

• it, that he cause the remaining assets of said bank, to be deposited in

the treasury of the state.

50. Interest on six per cent, bonds, where paid.—Should his excel-

lency, the governor, at any time be satisfied that the interest of the

state may be advanced thereby, he may require the interest on the six

per cent, bonds, to be paid in the city of Augusta, or Savannah : Pro-

vided, that the holders of said bonds, shall first present the same with

the coupons attached, to the treasurer of this state, who upon being

satisfied of their genuineness, shall endorse such portion of said coupons

as shall be payable during his continuance in ofiice, and shall conform

to such other regulations as may be adopted by the executive ; and pro-

vided also, that his excellency, the governor, shall give notice, by pro-

clamation, to the holders of said bonds, of such place of payment:

Provided, that the state shall incur no additional expense in changing

the place or places of payment.

49. Dec. 28, 1843, sec. 5, Pam. 1844. 50. Dec. 28, 1843, sec. 6,, Pam. 145.

Note. Some ten or fifteen pages of statutes, in reference to the debt incurred

by the war of the revolution, were originally transcribed for insertion in this

place; but on reflection, it has been deemed best to omit them. The debt itself

having been extinguished, the subject is no longer one of state legislation ; and
the laws having become inoperative from the same cause, could serve no prac-

tical purpose at this time.
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law.

ART. I. ACADEMIES AND FREE SCHOOLS.

SEC. I. ENDOWMENTS ; CONFISCATED PROPERTY.

1. Certain amount of confiscated property appropriated,—Each
and every county in this state which has not received such dona-

tion,* the coramissioners of the p.ublic academy of such county, (or their

1. Act of 1792, sec. 7, Mar. i^ Craw. 99.

One thousand pounds value of confiscated property.
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agents to be by them legally appointed,) be at liberty to purchase

at any sales of confiscated property intended by this act, the sum of

one thousand pounds: Provided, that in cases where such county

has received any part or portion of such donation, that such sum so

received shall be deducted, and the purchase shall be omitted only for

the balance.

2. Proportion assigned each county.—The commissioners of the several

county academies in this state, or their agents, who have not heretofore

received one thousand pounds worth of confiscated property, shall be,

and they are hereby authorized to purchase at any sales of confiscated

property, to the amount of one thousand pounds for each county, and

the commissioners for selling confiscated property, are hereby authorized

to receive their bids to the above amount, and to make sufficient titles

to them for the same, and their successors in office.

3. Confiscated property may be sold, and how.—The commissioners

of academies, in the several counties in this state, who have not received

the sum of one thousand pounds out of the value of confiscated property,

for the use and benefit of their several academies, on their or any of

them finding any land or lands^ subject to be sold under the act of con-

fiscation and banishment, to make return of the same to the sheriff of

the county in which such land lies, and whose duty it shall be, to ad-

vertise as is customary for sherifi^'s sales, and sell the same at public

outcry, at the court-house of said county, to the highest bidder, paj^ablo

in three annual instalments.

4. Proceeds, how disposed of.—And the proceeds of such sale shall

go to the use of the academies of the county to which such commissioner

or commissioners belong, until such county or counties shall have re-

ceived the full sum of which, together with what they may have pre-

viously received, will amount to one thousand pounds, and the balance,

after paying all costs, to be equally divided amongst the other counties

in this state, who may not have received the said sum for their several

academies ; and the commissioners of confiscated property be, and they

are hereby authorized and required to make titles to all and any lands

thus sold, to the purchasers or their order, or to the order of the

sheriff.

5. Titles to commissioners to he made.—Where the commissioners of

any of the county academies as aforesaid have heretofore become pur-

chasers of any confiscated property, either by themselves or agents, the

said commissioners of confiscated property are hereby authorized and

required to make titles for the same to them, and their successors in

office, as well as for all other property which they or any of them may
hereafter purchase at such sales : Provided, nevertheless, that if any

commissioners so purchasing, or having purchased at such sales, having

heretofore received any part of the one thousand pounds, as allowed by

the before recited act, that in that case they shall only receive such sum
as will in all make the sum of one thousand pounds, as aforesaid.

Q. Dec. 8, ISIO, sec. 1, Prince 17. 4. 1817, Lamar 1182.

3. 1817, Lamar 1182. 5. Dec. 8, 1810, sec. 2, Prince 17.

12
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SEC. II. LAND RESERVED IN LOTTERIES.

6. Lots Nos, 10 and 100.—Lots numbers ten and one hundred shall

be reserved and set apart, in each surveyor's district, for the education

of poor children.

7. Sale of fractions.—The proceeds arising from the sales of the

fractions, if there be any after defraying the necessary expenses, be set

apart as a permanent fund for the purpose mentioned in the preceding

section.

SEC. III. SPECIAL APPROPRIATIONS.

8. Tivo hundred and fifty thousand dollars.—The sum of two hun-

dred and fifty thousand dollars be, and the same is hereby set apart

and appropriated for the future establishment and support of free schools

throughout this state ; Provided, that nothing contained herein shall

prevent a future general assembly from repealing the whole or any part

of the above recited law.

9. To he invested in bank or other stock.—It shall be the duty of his

excellency the governor, so soon as a favorable opportunity may occur,

to invest the above sum in bank or other profitable stock.

10. Not to be otherwise appropriated.—The fund of two hundred

and fifty thousand dollars, set apart by a former legislature, as a free

school lund, and the interest yielded thereon, or that may be yielded

thereon from time to time, together with lots of land numbers ten and
one hundred, set apart by an act of the legislature of eighteen hundred
and eighteen, for the education of poor children, shall not, under any
authority or pretence whatever, be applied to any other object than that

of free schools, in such mode and manner as may hereafter be prescribed

by the legislature.*

11. The interest of on^ third of the surplus revenue appropriated.—
One third of the surplus revenue which this state may receive from the

United States, be, and the same is hereby appropriated and set apart as

a permanent free school and education fund ; that the same, as it may
be received, shall be deposited h ihe Central Bank, and loaned out to

the citizens of this state, according to the law regulating the disburse-

ment of the funds of the Central Bank, and that the interest only of

6. Dec. 15, 1818, sec. 22, Prince IS. 9. Dec. 18, 1817, sec. 2, Frince 18.

7. lb. sec. 23, ib. 10. 1820, Res. Daw. 7.

8. Dec. 18, 1817, sec. 1, ib. 11. Dec. 23, 1836,, sec. 1, Prince 26.

* It is deemed unnecessary to give in detail the further special appropriations

made by the legislature for educational purposes, or the laws regulating the
school fund. Appropriations were made in 1819 and in 1821, amounting lo six

hundred and seventy-five thousand dollars, the principal of which was required to

be invested in bank stock, and the interest only to be used for the support of
academies and free schools. See act of Dec. 17, 1819, sec. 2, Prince 18 j Dec.
21, 1821, sec. 1 and 3, Prince 19.
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said fund shall be used for the establishment and niaintenance of such

plan or system of free schools and education as may hereafter be de-

termined on by the legislature, at its next or some subsequent session.

SEC. IV. GENERAL FUND.

12. Funds set apart.—All such funds as now are, or hereafter may
come into the possession of this state, or that now are, or may hereafter

become due to the same on account of confiscated or reverted property,

or the sales thereof, and for forfeited land, and all such funds as may
accrue to the state under the several escheat laws thereof, provided such

escheated property has not heretofore been set apart to other special

purposes by law, be, and the same is hereby set apart as a fund for

the promotion of literature, and the advancement of the county acade-

mies, in the manner heretofore pointed out.

13. How to be distrihuied.—The fund herein contemplated and set

apart for literary purposes shall be distributed among the several county

academies in this state, in such proportions as appear to be still due, as

contemplated by the act of one thousand seven hundred and ninety-two.

14. Fund received, how considered.—Whatever sum may hereafter

be received by any county academy from the fund contemplated in this

act, shall be considered upon the same footing as if the same had been

received out of the fund contemplated by the act of one thousand seven

hundred and ninety-two.

15. Appropriation of surplus county funds.—The justices of the

inferior courts throughout this state shall have power to order an appro-

priation of any part or portion of the surplus county funds, in aid of the

provisions now or which may hereafter be made, for the benefit of county

academies, or the education of poor children.

SEC. V. MANNER OF DISTRIBUTION.

16. Dividends to be divided.—The dividends wliich have been

declared upon the bank stock heretofore set apart for the endowment
of county academies, and also all moneys now in the treasury, which

have arisen under the several laws of this state upon the subject of

escheats and of confiscated reverted property, be, and the same are

hereby directed to be divided among the several counties of this state in

the following manner, to wit: that each county shall have an equal part

of the sum to be distributed, until each shall have received two thousand

dollars, including the amount already received in cash or in confiscated

property, calculating the confiscated property at the rate of one eighth

of the amount given for the same ; after which each county shall have a

12. Dec. 21, 1820, sec. 1, Prince 19. 15. Dec. 22, 1828, sec. 10, Prince 24.

13. lb. sec. 2, ib. 16. Dec. 23, 1822, sec. 1, ib. 20,

14. Ib. sec. 3, ib. 19.
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distributive share of the funds arising, in proportion to the representation

from each county.

17. Annual distribution.—The sum of twenty thousand dollars out

of the proceeds of the poor school fund, and the same is hereby set apart

and distributed annually among the different counties of this state, in

proportion to the number of free white population* in each county,

which population shall be ascertained by the census next to be taken,

and which shall be considered as the population of said counties, until

it shall be again taken according to law, for the purpose of educating

such children who are destitute of the means of education.

18. Hoiv distributed.—The academic fund hereafter to be distributed

among the several counties of this state shall be distributed in proportion

to the representative population of each county, agreeable to the last

census returned to the executive office.

19. Trustees to register jJroceedings.—The trustees shall purchase a

good and sufficient bound book, to be paid for out of the poor school

money, for the purpose of registering all the proceedings of this institu-

tion, and shall make an annual return thereof to the senatus academicus,

by the senator elect from their county.

:20. Two accomits to be furnished.—The trustees of the several acade-

mies, and the trustees of the poor school fund in each county in this

state, shall annually, on or before the third Monday in each October,

f

transmit to the senator elect from their county, two accounts each of their

respective receipts and expenditures of that year, together with a list of

the names, ages, and sexes of the poor children and scholars respectively

educated in the county and at their academy. One copy each of said

accounts respectively shall be deposited by the senator in the executive

department, and one copy of each shall be laid before the senatus aca-

demicus.

21. Forfeiture of dividends.—And if the trustees of any academy
or poor school shall fail to comply with the provisions of this act, such

trustees of academy, or trustees of poor school fund, shall not be entitled

to draw any dividend of their respective academic or poor school fund,

until the amount previously received by said trustees or trustee shall be

respectively accounted for, either to his excellency the governor or the

senatus academicus.

22. Who entitled to draw.—The trustees of the several academies, or

justices of the inferior court, or trustees of the poor school fund, in the

several counties in this state, who shall at any time hereafter make to

his excellency the governor a full and fair statement of the receipts and
expenditures of their respective several academies or poor school funds

heretofore drawn by them for such county or academy ; also showing in

17. Dec. 22, 1823, sec. 1, Prince 21. 20. Dec. 22, 1828, sec. 6, Frincc 24.

18. Dec. 24, 1832, sec. 1, ib. 25. 21. lb. sec. 6, ib.

19. Dec. 22, 1823, sec. 6, ib. 21. 22. Ib. sec. 7, ib.

* "Representative population." See succeeding V 18.

t
" Second Monday in November," ][ 33. " First Monday in November," 1[ 47.
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what manner the moneys received by them from the treasury have been

applied and expended ; and also showing what amount is due and owing

by former trustees or others who have received or had charge of their

several respective academic or poor school funds, in the several counties

of this state ; then, and in that case, his excellency the governor shall be,

and he is hereby authorized to draw a warrant on the treasurer in favor of

the different academies, respectively and severally, and the trustees of

poor schools, for all arrears which their counties or academies may be

entitled to. ^

SEC. VI. TEACHERS AND POOR CHILDREN.

23. Branches taught.—No child shall be sent to school and paid for

out of said poor school fund, when such child has been taught reading,

writing, and the usual rules of arithmetic.

•24. Term of tuition.—No child shall be sent to school at public

expense more than three years.

25. Teachers^ accounts, how made and proven.—The trustees of the

poor schools in the several counties of this state be required to reject the

account of any teacher of a poor child or children, unless the same shall

set foith the number of days each child was so taught, and to require

the same to be proven before some justice of the peace, or justice of the

inferior court.

SEC. VII. POOR SCHOOL FUND.

26. Composed of common school fund.—The fund heretofore set

apart and now known as a common school fund,"^ for the state of Geor-

gia, and such other funds as may be hereafter set apart for teaching the

poor, shall become and compose a poor school fund for the state of

Georgia.

27. Commissioners appointed.—The justices of the inferior court, in

the several counties in this state, or a majority of them, shall, on the

first Monday of February, in the year eighteen hundred and forty-one,

and on the first Monday in January, in each and every year thereafter,

by an order, to be entered on their minutes, appoint five fit and proper

persons of their county to act as commissioners of the poor school fund

in their respective counties ; and it shall be the duty of the clerk of said

court to give the commissioners notice of their appointment in writing,

within ten days after the same is made ; and the said commissioners shall

have power to fill all v^acancies that may happen in their body by death,

23. Dec. 23, 1822, sec. 4, Prince 20. 26. Dec. 10, 1840, sec. 1, Pam. 61.

24. lb. sec. 6, ib. 27. lb. sec. 2, ib.

25. Dec. 23, 1833, sec. 1, ib. 26.

* The common school fund was composed of the academic and poor school

funds. See act of Dec. 26, 1337, sec. 1, Pam. 94.
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resignation, or otherwise, and such conamissioners shall continue in office

until their successors are appointed and notified.

28. Duty of commissioners.—It shall be the duty of the commission-

ers of the poor school fund to meet at the court-house in their respective

counties, within fifteen days after their appointment, and appoint some
fit and proper person to act as clerk and treasurer of the poor school

fund ; and the person so appointed shall give bond and security to said

commissioners, and their successors in office, in such sum as they may
think sufficient, conditioned for the faithful performance of the duties of

his said office and appointment, and shall take an oath faithfully and im-

partially to discharge the duties of clerk and treasurer of the poor school

funds, for the county in which he is appointed, to the best of his skill

and power.

29. Duty of clerk and treasurer.—And it shall be the duty of the

person so appointed to apply for, receive, and pay out all moneys coming

to the county for which he is appointed, out of said fund, in such manner
as the commissioners may direct; and shall enter all orders passed by

them for that purpose in a book to be kept by him.

30. Disposition of his bond.—And the bond of the said treasurer

and clerk shall be deposited in the clerk's office of the superior court of

their county, and may be sued on and shall be recoverable in any court

of law or equity in this slate having cognizance of the same.

31. His compensation.—The clerk and treasurer of the poor school

fund shall be allowed to retain, as a compensation for his services, two

and a half per cent, on all moneys received by him, and the like sum for

all moneys paid out by him.*

32. Duty of justices of the peace.—It shall be the duty of the jus-

tices of the peace in the several districts Georgia militia, in this state, to

make out a list of the children in their respective districts, between the

ages of six and fifteen years,-|- whose indigence, in the opinion of the jus-

tices, entitle them to a participation in the poor school fund, and transmit

the same, under their hands and seals, to the commissioners of the poor

school fund in their county, on or before the first Monday in March next,

and on or before the first Monday in January in each and every year

thereafter.

33. Returns to be consolidated.—It shall be the duty of the commis-

sioners of the poor school funds, or a majority of them, to consolidate

the several returns of the justices, of the children in their several districts,

entitled to a participation in said funds, and transmit the same to the gov-

ernor of this state, and a copy thereof to the senatus academicus, on or

before the second IMonday in November, in each and every year, together

with the receipts and expenditures of the preceding year, and the amount

of money in hand, if any, and for what the payments have been made.

28. Dec. 10, 1840, sec. 3, Fam. 62. 31. Dec. 10, 1840, sec. 4, Fam. 62.

29. lb. sec. 3, ib. 32. lb. sec. 5, ib.

30. Ib. sec 3, ib. 33. Ib. sec. 6, ib.

* dnery, " without compensation." See act Dec. 27, 1843, sec. 2, Pam,. 43, If 45.

t "Between the ages of eight and sixteen years." See act of Dec. 27, 1843,

sec. 4j Pam. 44, Tj 47.



ACADEMIES AND FREE SCHOOLS. j83

34. Teachers to he paid quarterly.—All teachers of schools, having in

their schools any of the children returned as entitled to a participation in

the poor school funds, shall attend said board of commissioners, whose

duty it shall be to convene four times in each year, after the year one

thousand eight hundred and forty-one, and three times in the year one

thousand eight hundred and forty-one, on such days as they may think

proper, having an eye to an equal division of time ; and have three fit

and proper persons, within the vicinity of said school, appointed as trus-

tees thereof, whose duty it shall be to attend said school quarterly, and

examine the children so returned as entitled to a participation in the poor

school funds, and report to the board the progress of said children ; and

unless the report of the trustees satisfies the commissioners that said

children have usually attended, and made reasonable progress, the com-
missioners shall not pay said teacher for the same.

35. Children taught in academies, to be reported.—When any chil-

dren, entitled, under this act, to the poor school fund, shall be taught in

any of the academies in this state, it shall be the duty of the trustees of

the academy in which they have been taught to report to the commission-

ers of the poor school funds, as is provided in the eighth section of this

act,* and on failure thereof, the teacher of such academy shall not be

paid out of said fund for the same.

36. Commissioners to examine teachers' accounts.—It shall be the duty

of said commissioners of the poor school funds, at their regular meetings,

(or a majority of them,) to pass or reject all accounts presented for their

examination, and to cause all such as pass to be paid : Provided, they have

funds on hand ; and in case of a deficiency, they shall cause them to be

paid in proportion to the demands and the amount of money on hand.

37. Sum allowed to each child.—No more money shall be appropriated

to the tuition of each child entitled to participate in the poor school fund,

than \\\e pro rata share to which each child shall be entitled, upon the

equal distribution of said fund among all the children in the several coun-

ties who may avail themselves of the provisions of this act.

38. Outstanding debts to be paid.—It shall be lawful for the commis-
sioners appointed under this act to cause to be paid all accounts which
have been contracted in pursuance of the acts which this act repeals

:

Provided, the same shall be properly authenticated, and shall have been
created in strict conformity with the provisions of said acts.

39. Settlement of arrearages.—Nothing in this act shall be so con-

strued as to prevent the trustees of common schools, in any of the coun-

ties of this state, from paying all contracts now created by them as trus-

tees, without regard to the length of time a school has been taught, in

the different districts of said county ; and the moneys remaining in the

hands of said trustees of any county, after all just demands against them

as trustees, shall turn over to the commissioners of the poor school funds

34. Dec. 10, 1840, sec. 8, Pam. 63. 37. Dec. 10, 1840, sec. 11, Pam. 63.

35. lb. sec. 9, ib. 38. lb. sec. 12, ib. 64.

36. Ib. sec. 10, ib. 39. Ib. sec 13, ib.

See preceding T[ 34.
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for said counties, as contemplated by this act, to be applied to tbe pur-

pose of education, according to this act, in the school district from which

said common school fund is received.

40. Commissioners restrictedfrom the use of other funds.—Nothing in

this act contained shall be so construed as to authorize the commissioners

of poor schools to appropriate any other funds to the payment of accounts

contracted under the common school acts which this act repeals, than the

funds which have been set apart and distributed under the aforesaid acts.

41. Unexpended balance to be paid over, by and to whom.—It shall

be lawful for the commissioners of the common schools, and the trustees

of the common schools, in any division and district, to pay over to the

commissioners of the poor school funds, in their county, any unexpended

balance that may be in their hands ; and the treasurer's receipts for the

same, shall be sufficient evidence that the same was paid over to him.

42. Hoiv collected.—Any commissioner or commissioners, trustee or

trustees, of any common school, wdio, after thirty days' notice, shall ne-

glect or refuse to pay over any money in his or their hands, as authorized

by this act, shall be subject to indictment, and on conviction, shall be

fined by the court in any sum not exceeding the amount of funds in his

or their hands, belonging to the poor or common school fund ;* which fine

or fines, when collected, shall be paid to the commissioners of the poor

school fund.

43. Governor's warrant infavor ofcommissioners.—It shall be the duty

of the governor to draw his warrant on the treasurer, in favor of the com-
missioners of the poor school funds in the several counties in this state,

for the amount of said fund to which they are entitled, according to the

number of children returned as entitled to a participation in the same,

at any time after the third Monday in November, in each and every year.

SEC. VIII. EDUCATION OF THE POOR.

44. County tax authorized.—It shall be law^ful for the justices of the

inferior courts of the several counties in this state, and they are hereby

authorized to levy and collect an extra tax in their respective counties,

sufficient, together with such fimds as may be received from other sources,

to educate the poor children of their respective counties : Provided, such

tax shall not be levied without the recommendation of the grand jury of

the first court in each year, and that said fund shall be kept separate

from all other county funds, and used for no other purpose whatsoever.

45. Authority and duty of inferior court.—Said justices of the inferior

court are hereby authorized and empowered to require the justices of the

peace, or other persons in the several militia districts of their respective

counties, to furnish them, at such times as they may require, with a list of

such children between the a<i:es of eio;ht and sixteen, in their several dis-

tricts, as may need total or partial assistance in obtaining their education
;

to apportion the funds among them at their discretion according to their

40. Dec. 10, 1840, sec. 14, Fam. 64. 43. Dec. 10, 1840, sec. 7, Pam. 63.

41. lb. sec. 15, ib. 44. Dec. 27, 1843, sec. 1, ib. 43.

42. Ib. sec. 16, ib. 45. Ib. sec. 2, ib.

* Twenty per cent, interest, ^ 51.
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respective necessities ; to appoint commissioners or such other persons as

they may deem proper, without compensation, to superintend the proper

application of the fund and the education of the poor; and to pass and

enforce such rules and regulations as they may deem best calculated to

promote the objects of this act : Provided, the same are not repugnant to

the laws of this state.

46. Addltionol resources created.—For the purpose of aiding in the

education of the poor, as hereinbefore provided, seventeen hundred and

thirty-three shares of the capital stock of the Bank of the State of

Georgia, eight hundred and ninety shares of the Bank of Augusta,

and all of the available assets of the Central Bank after the payment of

its debts, be, and the same are hereby set apart and appropriated as a

permanent education fund, the annual income whereof shall be dis-

tributed to the several counties of this state, and paid to the justices of

the inferior courts thereof rateably, in proportion to the number of poor

children therein, as herein set forth. And the scrip for the bank stock

aforesaid shall be delivered to the treasurer of the state, and said stock

shall henceforth be under his management and control for the purposes

aforesaid.

47. Duty of the governor.—To facilitate the distribution contem-

plated in the preceding section, it shall be the duty of the justices of the

inferior courts of each county to report to his excellency, the governor,

on or before the first Monday in November of each year, the number of

poor children in their respective counties, between the ages of eight and

sixteen years, whose parents are unable to educate them, to be ascer-

tained in the manner pointed out in the second section of this act ; and

it shall be the duty of his excellency, the governor, to make the said dis-

tribution before the first day of January thereafter, among the counties

whose inferior courts actually make returns as aforesaid, before such dis-

tribution shall take place. The distributive share of each county may
be paid to any person ])resenting a certified copy of an order of the in-

ferior court authorizing such payment.

48. Justices of the inferior court required to report outstanding debts.

—The justices of the inferior courts of each county shall, as soon as

practicable, ascertain the amount due to teachers of poor children in their

respective counties for services rendered in the year one thousand eight

hundred and forty-two, and one thousand eight hundred and forty-

three, in strict compliance with the act assented to on the tenth De-
cember, one thousand eight hundred and forty, regulating that subject,

and report the same to his excellency, the governor, who shall cause

the same to be paid as soon as practicable out of the proceeds of the

sales of public lands that revert to the state—which payments shall be

made by the agency of the justices of the inferior courts in the several

counties. The said justices of the inferior courts may, in their discre-

tion, apply the funds received under and by virtue of the third section

of this act to the extinguishment of any such claims, which shall be

reimbursed in the manner pointed out in this section.

46. Dec. 27, 1843, sec. 3, Fam. 43. 48. Dec. 27, 1843, sec. 5, Pam. 44.

47. lb. sec. 4, ib. 44.
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49. Judges to give this act in charge.—It shall be the duty of the

judges of the superior courts of this state, at the first term of the supe-

rior court of each county, in each year, to give this act in charge to the

grand jury.

SEC. IX. HOLDERS OF ACADEMY FUNDS.

50. Moneys belonging to academies, to be paid over.—All and every

person or persons who now has, or hereafter may have, in his or their

hands, any money belonging to academies, other than the trustees of

said academies, or persons entitled by law to have the same, which has

arisen from the sales of confiscated property or otherwise, shall pay at

and after the rate of twenty per cent, per annum, until they shall have

settled and paid the same to the trustees of academies, or other persons

entitled by law to have and receive the same.

51. Penalty for withholding.—Any person or persons, whether trus-

tees, commissioners, or agents of any academy in this state, who shall

refuse, when required by a majority of the trustees or commissioners of

said academy, to pay over to the treasurer or other person appointed by
said commissioners or trustees as aforesaid, within ten days after de-

manded, all sums belonging to said academies in their hands, shall be

liable to pay the same interest, until paid, as persons in the first section*

of this act subjected to for holding funds unaccounted for.f

SEC. X. commissioners' sales.

5*2. Validity of commissioners^ deeds.—All sales made by the com-
missioners of the several county academies in this state, shall be held,

deemed, declared, and considered valid, and that all deed or deeds made
and eKecuted by a majoiity of said commissioners, conveying a title to

any tract or tracts, parcel or parcels of land, by them sold to a bona fide

purchaser, which said commissioners or their agents may have heretofore

purchased at the sales of confiscated property, shall be held, deemed,

declared, and considered valid to all intents and purposes, and that the

same shall be read in evidence in any court of law or equity in this

state.

ART. II. UNIVERSITY OF GEORGIA.

SEC. I. ENDOWMENTS.

53. Certain amount of land in each county.—The county surveyors,

immediately after passing of this act, shall proceed to lay out in each

county twenty thousand acres of land of the first quality, in separate

49. Dec. 27, 184.3, sec. 6, Pam. 44. 52. Dec. 23, 1833, sec. 2, Frince 220.

50. Dee, 20, 1824, sec. 1, P/mce2l. 53. Feb. 25, 1784, sec. 11, ib. 530.

51. Dec. 20, 1824, sec. 2, ib. 21.

* Preceding T[ 50. t Subject to indictment. See ][ 42.
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tracts of five thousand acres each, for the endowment of a college or

seminary of learning, and which said lands shall be vested in and granted

in trust to his honor the governor for the lime being.

54. Exempted from taxes,—The land granted as aforesaid shall be

exempted from taxes.

55. Trustees authorized to sell certain land.—The trustees of the

University of Georgia be, and they are hereby authorized and empow-
ered to sell and dispose of, in such manner as they may deem most for

the benefit of the institution, the tract of land belongino; to the said

university, situate in the county of Hancock, and to appropriate the

moneys arising from the sale in such manner as in their judgment will

most advance the beneficial purposes of the said university ; and that

they also have full power and authority to sell and dispose of, in like

manner, and for the same purpose, all such lots and lands, situate in,

and adjoining the site of the university, as they think proper, reserving,

nevertheless, the quantity of thirty-seven acres of land for the college

yard.

56. Trustees authorized to sell other university lands.—The several

tracts of land, that is to say, the tract of land in the county of Greene,

known by the name of the Richland creek tract ; the two tracts in the

county of Oglethorpe, known by the name of the Fishing and Falling

creek tracts ; the tract of land in the county of Clark, know^n by the

name of the Sandy creek tract ; and the tract in the county of Frank-

lin, known by the name of the Shoal creek tract; belonging to the

University of Georgia, may be sold by the trustees of said university,

and they are hereby permitted and authorized to sell the same, in such

manner, and upon such terms, as they, or a majority of them, may deem
most conducive to the interest of the said university, and the most ad-

vantageous disposition of said lands: Provided, nevertheless, tliat said

lands shall be sold by lots of one hundred acres* each, at public outcry,

and to the highest bidder.

57. Proceeds to he vested in bank stoch;.—The proceeds of the sale of

said lands shall, in no wise or manner, be used by the said trustees to

pay off debts, or to make any purchases, except as hereinafter directed,

but shall be by ihem reserved for the purpose of being vested in some
profitable stock, for the use of the university.

58. Payment, how secured ; investment of proceeds.—If the said trus-

tees should dispose of the lands aforesaid upon a credit, the bonds given

by the purchasers for the same shall be secured by good personal secu-

rity, together. with a mortgage upon the land so purchased ; and the said

bonds and mortgages, when collected, shall be applied by the said trus-

tees to the subscription for stock in any banks now in this state, in case

further subscriptions should be by them opened, or any bank which may
hereafter be established by the state or the United States.

54. Feb. 25, 1784, sec. 12, Prince 530. 57. Dec. 16, 1815, sec. 2, Frince 871.
55. Dec. 10, 1803, ib. 869. 58. lb. sec. 3, ib.

56. Dec. 16, 1815, sec. 1, ib. 870.

* "May be sold in lots less than one hundred acres," ^ 62.
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59. Bonds and mortgages pledged on certain contingencies,—If any

subscriptions sliould be opened by any of the banks aforesaid, at a time

when the bonds and mortgages should be uncollected or not due, and a

failure to obtain stock on that account would ensue, the trustees of said

university, by depositing the whole amount of said bonds and mortgages

in the treasury of the state, and producing to his excellency the gov-

ernor the treasurer's certificate of the same, shall obtain from the gov-

ernor a warrant on the treasury for whatever sum, not exceeding two
thirds of the amount of said bonds and mortgages, that may be necessary

for subscribing for such number of shares as the proceeds of said bonds,

if collected, would authorize them to subscribe for.

60. Governor authorized to order collection.—Provided always, that

the governor shall direct the collection of the said bonds and mortgages

as they become due, and the principal and interest thereof shall be paid

into the treasury of the state, as a reimbursement for the advance made
by the state to the said trustees.

61. Stock not to he sold, and dividends only to he used.—The said

trustees shall never dispose of the stock by them subscribed for as afore-

said, unless by the consent of the legislature of Georgia, or make use of

it in any manner whatever; but the proceeds or dividends therefrom,

shall be drawn by them, and used in such manner as the various de-

mands and necessities of the said university may require, and as will be

most likely to insure the objects of its establishment.

62. Validity of certain sales declared.—All sales of land heretofore

made, or hereafter to be made, by the trustees of said university, shall

be valid to all intents and purposes, notwithstanding the same may have
been, or hereafter may be sold in lots over and above, or under, one
hundred acres each, any thing in the above recited act* to the contrary

notwitlistandinjr.o
63. Deeds to he made to the Shoal creek tract.—The trustees of the

University of Georgia be, and they are hereby authorized and required

to make, or cause to be made, to any person or persons, (or the heirs of

the same,) on their producing the original deed of said trustees, with a

relinquishment on the same from the original purchaser, before any justice

of the peace or justice of the inferior court in said county, deeds to any
tract or fraction in the Shoal creek tract, formerly being the land set

apart for said university.

64. Deeds not made till after payment.—Said trustees are not author-

ized to make, or cause to be made, to any person, a title to any of the

above recited land, until the original purchase money, w^Ith the interest

of the same, shall be paid.

65. Validity of deeds hy president Broivn.—The said deedsf shall

be taken, held, and deemed to all intents and purposes as legal and

59. Dec. 16, 1815, sec. 3, Prince 371. 63. Dec. 17, 1818, sec. 1, Prince 873.
60. lb. sec. 3, ib. 64. lb. sec. 2, ib.

61. Ib. sec. 4, ib. 65. Nov. 23, 1819, ib.

62. Dec. 18,1816, sec. 1, ib.

* Act of Dec. 16, 1815, see ][ 56—61.

t Made by John Brown, then president of the board of trustees.
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valid, and admitted to evidence in any of the superior courts in this

state, in their present form, and without any other documents to support

them.

66. Adverse and conflicting titles.—When the board of trustees shall

receive satisfactory evidence of the validity of such adverse and con-

flicting titles,* and that the titles executed by the said trustees cannot

be sustained, the said trustees shall notify the treasurer of the fact, and

of the quantity of land covered by such adverse title, and the treasurer

shall thereupon make the deductions, and enter the requisite credits on

the bonds given for the purchase money of said lands, in the manner
pointed out in the preceding section.*

67. Adverse claims may be compromised.—In all cases where the

trustees of the university have sold any lot or lots of land, to which, or

any part of which, there is an adverse claim, which claim has been or

may hereafter be determined, either by suit or arbitration, against the

title derived from the trustees, it shall and may be lawful for said trus-

tees to adjust all matters with the person to whom they sold, either by

giving credit on the bond given for the purchase money, or by releasing

the purchaser altogether from his contract— said purchaser at the same
time relinquishing to them all claim or title to any part which may not

be included within such adverse claim as aforesaid.

68. Permanent endowment.—The permanent endowment of the

university shall consist of a sum not less than eight thousand dollars

per annum ; and that when it shall so happen that the dividends fur-

nished by the bank stock granted to the university shall not be equal to

the sum aforesaid, the treasurer of this state is required to make up the

deficiency semi-annually out of any moneys in the treasury not other-

wise appropriated.!

SEC. II. SENATUS ACADEMICUS.

69. Constitution.—The general superintendence and regulation of

the literature of this state, and in particular of the public seat of learn-

ing, shall be committed and intrusted to one board, denominated "The

66. Dec. 20, 1824, sec. 2, Prince 874. 68. Dec. 21, 1821 , sec. 1, Prhice 873.
67. Dec. 18, 1816, sec. 3, ib. 872. 69. Jan. 27, 1785, sec. 1, ib. 867.

* The case of Lovick Pierce. See Daw. 322. ^

t By the act of November 27, 1802, a temporary loan of five thousand dollars

was made upon certain conditions in aid of the university fund. By the act of
Dec. 18, 1816, provision is made authorizing a loan of ten thousand dollars. By
tlie act of Dec. 21, 1821, ihe trustees were authorized to retain the sum of ten
thousand dollars out of the proceeds of the sale of the fractional lots. And by the

same act an appropriation of fifteen thousand dollars was also made to build a
new college edifice, which, together with the act of Dec. 19, 1822, amendatory of
the last above mentioned act, being temporary, are omitted. See Prince 869, 872,

873, 874. The sixth section of the act of Dec. 21, 1830, authorizing a loan often
thousand dollars, is omitted for the same reason. See Prince 876.
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Board of Visitors," hereby vested with all the powers of visitation, to

see tliat the intent of this institution is carried into effect ; and* who
shall compose another board, denominated " The Board of Trustees."

These two boards united, or a majority of each of them, shall com-

pose the "Senatus Academicus of tlie University of Georgia."

70. Board of visitors.—The governor for tlie ticne being, the presi-

dent of tlie senate, and speaker of the house of representatives, together

with the senators from each county, except from the county in which

the speaker may reside, shall constitute the board of visitors, who,

toiiether with the board of trustees, shall constitute and form the sen-

atus academicus, whose powers and duties shall remain as defined by

this act, and the before recited acts, where they do not militate with

this act.

71. Board of trustees.—The board of trustees of the University of

Georgia shall consist of the number of twenty-eight, and that the follow-

ing persons, to wit :f be, and they are hereby appointed trustees of the

same, in addition to the number at present constituting the said board.

72. Time of meeting.—The senatus academicus shall meet at Mil-

ledgeville, annually, on the second Monday in November, before whom
the board of trustees shall lay all their proceedings relative to the said

university, together with a true statement of their receipts and expendi-

tures, which shall also contain the number of students, their names,

their different studies, and the amount of tuition money, and said pro-

ceedings and statements shall be by the senatus academicus laid before

the general assembly.

73. Duties.—The senatus academicus, at their stated annual meet-

ings, shall consult and advise, not only upon the affairs of the university,

but also to remedy the defects and advance the interests of literature

through the state in general. For this purpose, it shall be the business

of the members, previous to their meeting, to obtain an acquaintance

with the state and regulations of the schools and places of education in

their respective counties, that they may be thus possessed of the whole,

and have it lie before them for their mutual assistance and deliberation.

Upon this information, they shall recommend what kind of schools and

academies shall be instituted, agreeably to the constitution, in the several

parts of the state, and ])resciibe what branches of education shall be

taught and inculcated in each. They shall also examine and recom-

mend the instructors to be employed in them, or appoint persons for

that purpose. The president of the university, as often as the duties

of his station will permit, and some of the members, at least once in

a year, shall visit them, and examine into their order and peiformances.

74. Public schools.— All public schools, instituted or to be supported

by funds or public moneys, in this state, shall be considered as parts or

70. Dec. 16, 1811, sec. 3, Frince 870. 73. Jan. 27, 1785, sec. 13, Friiice 868.

71. Dec. 21, 1830, sec. 1, ib. 876. 74. lb. sec. 14, ib. 869.

72. Dec. 16, 1811, sec. 5, ib. 870.

* Thirteen persons named. f Eleven persons named.
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members of the university, and shall be under the foregoing directions

and regulations.

75. Trustees to recommend certain measures.—Whatsoever public

measures are necessary to be adopted for accomplishing these great and

important designs, the trustees shall from time to lime represent and lay

before the general assembly.

76. Appointment of president.—As the appointment of a person to

be the president and head of the university is one of the first and most

important concerns, on which its respect and usefulness greatly depend,

the board of trustees shall first examine and nominate; but the appoint-

ment of the president shall be by the two boards jointly, who shall also

have the power of removing him from office for misdemeanor, unfaithful-

ness, or incapacity.

77. Appointment of officers.—The duties of secretary and treasurer

of the board of trustees shall be done and performed by one and the

same person, who shall be appointed by the board of trustees ; he shall

reside or keep his office at the university, and shall be compensated ibr

bis services annually by said board of trustees ; and all other officers of

the university shall be appointed by the senatus academicus, and their

salaries regulated by the board of trustees.

78. (Qualification of officers.—All officers appointed to the instruction

and government of the university shall be of the Christian religion
;

and within three months after they enter upon the execution of their

trust, shall publicly take the oath of allegiance and fidelity, and the oaths

of office prescribed in the statutes of the university ; the president, be-

fore the governor or president of the council ; and all other officers be-

fore the president of the university.

79. General powers.—All statutes, laws, and ordinances, for the

government of the university, shall be made and enacted by the two

boards united, or a majority of each of them, subject always to be laid

before the general assembly as often as required, and to be repealed or

disallowed as the general assembly shall think proper.

80. Meeting of the senatus academicus in JSovemher, 1834, legal-

ized.—All acts done, and proceedings had, by the senate of the state of

Georgia as a board of visitors, together with a minority of the board of

trustees of the University of Georgia, on the second Monday in Novem-
ber, eighteen hundred and thirty-four, at Milledgeville, in relation to the

interests and affairs of the University of Georgia and the poor schools

and academies of this state, be, and they are hereby declared to be

valid, and of as full force and effect in law as if said acts and proceed-

ings were had by the senatus academicus, regularly organized and in

session according to law.

81. Informal meeting of the same in November, 1839, legalized.—
Tlie proceedings of the senatus academicus of the state of Georgia, at its

session on Monday, the eleventh day of November, in the year eighteen

75. Jan. 27, 1785, sec. 15, Prince 869. 79. Jan. 27, 1785, sec. 2, Prince 867.

76. lb. sec. 4, ib. 867. 80. Dec. 20. 1834, sec 1, ib. 877.

77. Dec. 16, 1811, sec. 4, ib. 870. 81. Dec. 23, 1839, sec. 2, Pam. 209.
78. Jan. 27, 1785, sec. 9, ib. 868.



192 STATE INSTITUTIONS AND PUBLIC WORKS.

hundred and thirty-nine, be, and the same are hereby legaHzed and made
valid, as though the same had been regularly and legally constituted.

SEC. III. BOARD OF TRUSTEES.

82. Incorporation and powers.—Property vested in the university

shall never be sold without the joint concurrence of the two boards^*

and by an act of the legislature; but the leasing, farming, and man-
aging of the property of the university for its constant support, shall be

the business of the boa id of trustees. For this purpose they are hereby

constituted a body corporate and politic, by the name of •' The Trustees

of the University of Georgia ;" by which they shall have perpetual

succession, and shall and may be a person in law, capable to plead, and

be impleaded, defend, and be defended, answer, and be answered unto,

also to have, take, possess, acquire, purchase, or otherwise receive lands,

tenements, hereditaments, goods, chattels, or other estates, and the same
to lease, use, manage, or improve, for the good and benefit of said uni-

versity ; and all property given or granted to or by the government of

this state for the advancement of learning in general, is hereby vested in

such trustees in trust as herein described.

83. Special meetings of the board.—As the affairs and business of

the university may make more frequent meetings of the trustees neces-

sary, the president and two of the members are empowered to appoint a

meeting of the board, notice always to be given to the rest, or letters left

at the usual places of their abode, at least fourteen days before the said

meetinjT ; sevenf of the trustees thus convened shall be a leojal meetino-.

In case of the death, absence, or incapacity of the president, the senior

trustee shall preside. The majority of the members present shall be

considered a vote of the whole ; and where the members are divided, the

president shall have a casting vote: Provided always. That nothing

done at these special meetings shall have any force or efficacy after the

rising of the then next annual meeting of the trustees.

84. (Quorum constituted.—Nine trustees of the University of Georgia

shall constitute a quorum, competent to transact business at all meetings

of the board, and also to form and constitute the senatus academicus of

the state of Georgia, in joint session with the senate.

85. Absence of trustee, when to vacate seat.—If any member of the

board of trustees of the University of Georgia, being within the state,

shall fail to attend at any two successive stated meetings of the board,

his seat as a member thereof shall become thereby vacant, unless he

render an excuse, the sufficiency whereof shall be determined by the

board.

86. Trustees may fill vacancies ; how approved.—The trustees of the

said University of Georgia are authorized and empowered to fill all su^

82. Jan. 27, 1785, sec. 3, Prince 867. 85. Dec. 17, 182.3, Frince 874.

83. lb. sec. 6, ib. 867. 86. Dec. 10, 1817, sec. 1, ib. 872.

84. Dec. 23, 1839, sec. 1, Pam. 209.

* Board of visitors and board of trustees. f Nine. See next U 84.
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vacancy or vacancies, that may at present exist in the said board of trus-

tees, or that may hereafter exist or become vacant, by the appointment

of such person or persons as the said board of trustees may think proper

:

Provided the said board of trustees shall notify the senatus academicus,

at each annual meeting, ofsuch appointment or appointments, so by them

made : and provided, also, that the said senatus academicus shall ap-

prove the same.

87. May appoint president pro tern.—In case the office of president

of the university shall at any time be vacant during the recess of the

senatus academicus, it shall and may be lawful for the board of trustees

to appoint a president pro tempore, who shall continue in office until the

next meeting of the senatus academicus ; and in all such cases it shall

be the duty of the prudential committee, if there be one, or of the senior

trustee, if there be no prudential committee, to convene the board.

88. Trustees may fill vacancies and appoint officers.—The trustees

shall have the power of filling up all vacancies of their own board, and

appointing professors, tutors, secretaries, treasurers, stewards, or any other

officers which they may think necessary, and the same to discontinue or

remove as they may think fit ; but not without seven of their number

at least, concurring in such act.

89. Trustees may curtail expenditures.—It shall and may be lawful

for said board of trustees to dispense with the services of such of its

officers, or make such reduction in the fees or salaries of officers, as will

enable them with the funds of the institution to meet their disburse-

ments, nor shall any salary or compensation be allowed said trustees or

any of them, for their or any of their services.

90. Religious toleration.—The trustees shall not exclude any person

of any religious denomination whatsoever from free and equal liberty and

advantages of education, or from any of the liberties, privileges and im-

munities of the university in his education, on account of his, her, or

their speculative sentiments in religion, or being of a different religious

profession.

91. General duties of trustees.—The trustees shall prescribe the

course of public studies, appoint the salaries of the different officers,

form and use a public seal, adjust and determine the expenses, and

adopt such regulations, not otherwise provided for, which the good of

the university may render necessary.

92. President and trustees may confer degrees.—The president of the

university, with the consent of the trustees, shall have power to give and

confer all such honors, degrees and licenses, as are usually conferred in

colleges or universities, and shall always preside at the meeting of the

trustees, and at all the public exercises of the university.

93. Examination of students.—The examination ofthe students of col-

lege for degrees, shall be conducted by three of the trustees, with the as-

sistance of the president and professors, or by three persons chosen by

said trustees, who are considered by them to be qualified to examine

;

87. Dec. 18, 1816, sec. 4, Prince 872. 91. Jan. 27, 1785, sec. 8, Prince 868.

88. Jan. 27, 1785, sec. 7, ib, 868. 92. lb. sec. 12, ib. 868.

89. Dec. 16, 1815, sec. 6, ib. 871. 93. Dec. 16, 1811, sec. 7, ib. 870.

90. Jan. 27, 1785, sec. 11, ib. 868.

13
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and no student shall be suffered to graduate without the assent of two-

thirds of the said examiners.*

94. General powers of trustees.—It shall be the duty of the board of

trustees to call on all persons who may be in possession, or who have

been in possession of any funds, papers, or books, belonging to the said

university in any manner whatever, to make settlements with and deliver

over said property into the hands of them, or a committee appointed for

that purpose ; and in case of failure, to commence suits for the same
;

and that they the said trustees be and they are hereby vested with all

the powers given by the charter passed the twenty-seventh day of Janu-

ary, one thousand seven- hundred and eighty-five.

95. Exemption from military duty.—The president, professors, tutors,

students,! and all officers and servants of the university, whose office re-

quire their constant attendance, shall be, and they are hereby excused

from military duty, and from all other such like duties and services.

ART. III. GEORGIA HISTORICAL SOCIETY.

SEC. I. INCORPORATION.

96. Made a body politic; name and style,—John McPherson Ber-

rien,:]: and such other persons as now are, and may from time to time be-

come members of said society, be, and they are hereby declared and

constituted a body corporate and politic, by the name of " the Georgia

Historical Society," and by that name shall have perpetual succession,

and be capable to sue and be sued, plead and be impleaded, answer and

be answered unto, defend and be defended in all courts and places what-

soever ; to have a common seal, and the same at pleasure to change and

alter; to make, establish and ordain such a constitution, and such by-

laws, not repugnant to the constitution of this state, or of the United

States, as shall, from time to time, be necessary and expedient, and to

annex to the breach thereof, such penalty by fine, suspension or expul-

sion, as they may deem fit ; and to purchase, take, receive, hold and

^njoy, to them and their successors, any goods and chattels, lands and ten-

ements, and to sell, lease, or otherwise dispose of the same, or any part

thereof, at their will and pleasure : Provided^ that the clear annual in-

94. Dec. 5, 1800, sec. 4, Trince 869. 96. Dec. 19, 1839, sec. 1, Pam. 133.

95. Jan. 27, 1785, sec. 10, ib. 868.

* Resolved^ That the senatus academicus appoint, annually, fifteen persons as

a board of visitors, to attend the examinations of the classes in the university,

preceding the annual commencement, the duty of any three or more of whom
it shall be, to report to the ensuing meeting of this board—whereupon.

Ordered, That the president of the senatus academicus, the president of the

senate and speaker of the house of representatives, be requested to make such
appointment."

—

Extract from^ the minutes of the senatus academicvs of the Uni-

versity of Georgia^ November 12, 1831. Prince 877.

t The students are expressly made liable to militia duty by the act of Nov.
1814, Lamar 1057, and continued so by the militia law of 1818, which supersedes

the other.

X Eighty-five persons named.
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come of such real and personal estate shall not exceed the sum of five

thousand dollars ; £ind provided also, that the funds of the said corporation

shall be used and appropriated to the purposes stated in the preamble*" of

this act, and those only.

97. Election of officers.—That the said society shall have power to

elect and qualify such officers as may by them be deemed necessary ; to

be cliosen at such time, and to hold their offices for such period as the

constitution or by-laws of the said society shall prescribe ; and that if

the election of said officers, or any of them, shall not be held on any of

the days for that purpose appointed, it shall be lawful to make such elec-

tion on any other day.

SEC. IJ. POWERS AND PRIVILEGES.

98. Public documents to be transmitted to the society,—That it shall

be the duty of the governor of the state to transmit, or cause to be trans-

mitted to the said society, a set of tlie acts, and also of the journalsf of

the present and future sessions of the legislature, and also copies of all

other documents, })apers, books, and pamphlets that shall hereafter be

printed under or by virtue of an act of the legislature, or joint resolution

of both branches thereof, unless' such act or resolution shall otherwise

provide.

99. Free access to public offices.—And that the said society may, by

their agent or agents, have access, at all reasonable times, to the several

public offices of this state, and of the corporate towns and cities thereof;

and may cause such documents to be searched, examined and copied,

without paying office fees, as they may judge proper, to promote the ob-

jects of the said society.

100. To have charge of the colonial records.—That the governor be,

and he is hereby authorized and requested to confide to the care and

keeping of the proper officers of said society, the transcripts of colonial

records lately taken by the Rev. C. W. Howard, in London, until fur-

ther disposition of the same shall be made by the general assembly.

101. Act of incorporation declared a public law.—This act shall be,

and is hereby declared to be a public act, and shall be construed benign-

ly and favorably for every beneficial purpose therein intended ; and that

no misnomer of the said corporation in any deed, will, testament, devise,

gift, grant, demise, or other instrument of contract or conveyance, shall

vitiate or defeat the same : Provided, the corporation shall be sufficient-

ly described to ascertain the intention of the parties.

97. Dec. 19, 1839, sec. 2, Fam. 133. lUO. Dec. 19, 1839, sec. 5, Pam. 133.

98. lb. sec. 3, ib. 101. lb. sec. 4, ib.

99. Ib. sec. 3, ib.

* The preamble declares it to be "for the purpose of collecting, preserving and
diffusing information relating to the history of the state of Georgia in particular,

and of American history generallv."

t See resolution of Dec. 25, 1843, Pam. 198.
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ART. I. MEDICAL INSTITUTIONS.

SEC. I. MEDICAL COLLEGE OF GEORGIA.

1. Name and style.—The medical institute of the state of Georgia,

shall be known and designated by the name and style of the Medical

College of Georgia.

2. Special appropriation.—The sum of ten thousand dollars be, and

the same is hereby appropriated to and for the benefit and use of the

Medical Institute of the State of Georgia,* for the purpose of enabUng the

board of trustees of said institute to procure a suitable piece or lot of

land, erect thereon such buildings and make such other improvements as

may be necessary for the various purposes of a medical college, and to

procure a suitable library, apparatus and museum for said institution, and

such other things as may be necessary to the proper and successful

operation of the same.

3. How drawn and paid.—The said appropriated sum shall and may
be drawn from the Central Bank, in semi-annual payments, the first pay-

ment to be drawn on the first day of February, eighteen hundred and

thirty-four, by the treasurer of said medical institution, by producing to

the proper officers of said bank the resolution of the board of trustees to

that effect.

4. Town lots in the city of Augusta appropriated.—Fifty lots on tlie

town common of the city of Augusta, be, and the same are also hereby

appropriated to the said medical institution, which said lots are to be desig-

nated by the city council of the city of Augusta and the trustees of the

Richmond academy, and sold by them, and the proceeds of said sale be

paid over to the treasurer of said institution, under a resolution of the

said board of trustees for the purposes aforesaid : Provided, that the

majority of the city council and trustees of said academy shall approve

of the same.

5. When laid off.—Said city council and trustees of said academy,

if they approve of the third section of this act,f shall, whenever required

ot said board of trustees, lay off and designate said lots, but shall not

proceed to sell said lots until requested so to do, by a resolution of said

board of trustees.

6. Bank stock appropriated.—Whereas, by the third section of an

act, passed on the twenty-second day of December, eighteen hundred

and twenty-six, in relation to the increase of the capital stock of the

Bank of Augusta, it was enacted, that upon every such increase being

agreed upon, by a decision of the stockholders, one sixth part of such

increased stock shall be reserved for the state, at par, until the end of

the session of the legislature next after the capital shall be so increased,

he. ; and whereas the stockholders of said bank have determined to

1. Dec. 20, 1833, sec. 5, Prince 681. 4. Dec. 20, 1833, sec. 3, Prince 681.

2. lb. sec. 1, ib, 5. lb. sec. 4, ib.

3. Ib. sec. 2, ib. 6. Dec. 23, 1835, sec. 1. ib.

* For alteration of name see
Tj"

1. f Preceding ][ 4.
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increase the stock of said bank, and in conformity with the foregoing sec-

tion, one sixth part of said increased stock now reniains subject to the

control of the state, he. ; therefore. Be it enacted, That the trustees of

the Medical College of Georgia are hereby authorized and empowered to

have, use and enjoy, for the benefit of said college, all the rights, privi-

leges and advantages vv'hich the state of Georgia has in relation to sub-

scribing or disposing of said reserved shares, in as full and ample a man-
ner as the state has in relation to the same ; and the advantages resulting

from the disposition of the same be appropriated for the use and benefit

of said college, in such manner as the trustees of said college may order

and direct.

SEC. II. BOARD OF PHYSICIANS.

7. A board of physicians established,—In order to the proper reticu-

lation of the practice of physic and surgery, there shall be established a

board of physicians, to be assembled annually at the seat of government,

who shall, at their annual meeting, examine all applicants, and if on

such examination they are found competent, shall grant to such appli-

cants a license to practice physic and surgery : Provided, That seven

members of said board shall constitute a quorum to make such examina-

tion and grant such license; and provided, also, that if any applicant

shall have studied and received a diploma from any medical college, the

said board, or a quorum thereof, shall license the said applicant to prac-

tice without examination.

8. Meeting of the board,—The annual meeting of the board of phy-

sicians of Georgia shall be held at the seat of government on the first

Monday in December in each and every year, and that the said board

shall be entitled to receive and demand of every applicant, when
licensed, the sum of five dollars for each and every examination, and the

sum of five dollars for every license."^

9. Less than a quorum may adjourn from day to day,—Should a

quorum of the board of physicians not be in attendance on the day ap-

])ointed by law for its meeting, those present may adjourn from day to

day, until a board can be formed : Provided, That any number not under

four may proceed with the business of the board.

10. May grant license to apothecaries.—The board of physicians cre-

ated by this act shall have the power to examine any apothecary who
may apply to it for a license, touching their knowledge of drugs and

pharmacy, and, on finding such persons qualified, shall grant such

license, and shall receive therefor the same fees as provided in this act

for license to practice medicine and surgery.

11. Temporajy license may be granted.—To prevent delay and

7. Dec. 24, 1825, sec. 5, Prince 679. 10. Dec. 24, 1825, sec. 10, Prince 679.

8. lb. sec. 7, ib. 11. lb. sec. 11, ib.

9. Dec. 27, 1831, sec. 4, ib. 680.

* The eighth section of the act of Dec. 24, 1825, declares that this act shall not
affect physicians practising medicine or surgery in this state at or before the

passage of the same. Omitted.
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inconvenience, a single member of the board of physicians may grant

temporary license to applicants therefor, and make report thereof to the

board at their next meeting for confirmation, further evidence of qualifi-

cation to be given by the applicant: Provided, That a temporary license

shall not continue in force longer than the next meeting of the board,

and that a temporary license shall in no case be granted by one of the

board after the applicant has been refused a license by the board of

physicians.

12. To examine persons producing diploma.—Wherever the board

of physicians may have doubts as to the qualifications of any applicant

for license, they may proceed to examine such candidate, notwithstand-

ing he may exhibit a diploma from a medical college, and either grant

or refuse a license, as they may find him on such examination qualified,

or otherwise, for the discharge of the duties of the profession.

13. Board may prescribe a course of reading.—The board of phy-

sicians have authority, and it shall be their duty, to prescribe such

course of reading as in their opinion may be necessary and proper to

those who intend to pursue the study of medicine, under private instruc-

tors, in this state, which course of reading they shall cause to be pub-

lished in two or more of the public gazettes of this state, and which shall

be obligatory on all who may apply to the board for license after the

expiration of two years from the time of such publication.

14. Moral character of applicant.—It shall not be lawful for the

board of physicians to license any person who shall not produce satis-

factory testimonials of a good moral character.

15. May appoint officers and make by-laws.—The board of physi-

cians be, and they are hereby authorized and empowered to elect all

such officers, and frame all such by-laws as may be necessary to carry

this act into effect, and in case of the death, removal, or refusal to act

of any member of the said board, the said board or a quorum of them

be, and they are hereby empowered to fill up any such vacancies.

16. Licenses to be registered.—Said board shall enter in a book to

be kept by them for that purpose, the names of each and every person

they shall license to practice physic and surgery, and the time of grant-

ing the same, together with the names of the members of the board

present, and shall publish the same in some newspaper printed at the

seat of government, within thirty days after granting the same.

17. Made a body corporate.—Said board of physicians shall be con-

sidered a body corporate, so far as to hold property, both real and per-

sonal, keep a common seal, sue and be sued, and that the book so kept

by the board as aforesaid shall be considered a book of record, and a

transcript from the same, certified by the proper officer under the com-
mon seal, shall be taken and received as evidence in any court of law

in this state.

12. Dec. 27, 1831, sec. 1, Prince 680. 15. Dec. 24, r825, sec. 12, Prince 680.

13. lb. sec. 2, ib. 16. lb. sec. 13, ib.

14. Ib. sec. 3, ib. 17. Ib. sec. 14, ib.
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18. Reviving clause.—The above and before recited act,* be, and

the same is hereby revived and declared to be in full force and opera-

tion.

19. The board reconstituted.—The following gentlemen shall consti-

tute the board of physicians of the state of Georgia, to wit. :f

20. Extent of this act defined.—All laws and parts of laws militating

against the same recited act, be, and the same are hereby repealed :

Provided, nothing in the said revived act be so construed as to operate

against the Thomsonian or botanic practice, or any other practitioners

of medicine in this state.

ART. II. LUNATIC ASYLUM.

SEC. I. APPROPRIATION.

21. Twenty thousand dollars appropriated.—The sum of twenty

thousand dollars be, and the same is hereby appropriated for the erec-

tion of a lunatic asylum, under the supervision of the governor and a

medical committee.J

SEC. II. ERECTION OF LUNATIC ASYLUM.

22. Building committee appointed.—His excellency, the governor,

shall appoint two fit and proper persons who shall constitute, and be

denominated a building committee, to superintend, under their direction,

the erection, to be located in some central point in this state, that may
be deemed most desirable by the governor, under the advice of medical

gentlemen, a lunatic asylum, the particular locality of said edifice.

23. Huty of the committee.—And moreover, having obtained the

best information on the subject within their reach, (and for that purpose

one of their number may go to Columbia, South Carolina, or elsewhere

in the United States, where there is an institution of the kind, who shall

be entitled to a reasonable extra compensation, to be fixed by the next

general assembly), the committee shall, under the direction as aforesaid,

be authorized to exercise a sound discretion in regard to the material,

18. Dec. 23, 1839, sec. 1, Pam. 187. 21. Dec. 23, 1837, sec. 28, Pam. 33.

19. lb. sec. 2, ib. 22. Dec. 26, 1837, sec. 1, ib. 34.

20. Ib. sec. 3, ih. 188. 23. Ib. sec. 1, ib.

* The act of Dec. 24, 1825, establishing board of physicians.

t Twenty persons named as board of physicians. See Pam. 1839, p. 187.

X In addition to the original appropriation of twenty thousand dollars, the lu-

natic i«sylum has received the following annual appropriations: Five thousand
dollars, see sec. 37, act of Dec. 21, 1839, Pam. 21 ; nine thousand dollars, sec. 8,

act of Dec. 23, 1840, Pam. IS; ten thousand dollars, sec. 17, act of Dec. 10, 1841,

Pam. 157; two thousand dollars, sec. 20, act of Dec. 27, 1842, Pam.. 17; four

thousand dollars, sec. 5, act of Dec. 23, 1843, Pam. 4. The last named appropri-
ation was for the years 1844-'5, and to be applied only to repairs of said building,

the pay of officers and support of its inmates.
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size, order of architecture, proper form and construction of an edifice

best adapted to such an institution, and that said discretion, as to the

probable cost of any building which may be commenced, be exercised

with reference to the sum which may be voted by this act ;^ and the

said committee shall proceed as early as may be convenient, to contract

for rearing the edifice with some competent individual or individuals, and

have the work commenced so soon as practicable.

24. Special duty.—And it shall be the duty of the committee (and

this is an obligation which the legislature expressly and emphatically

imposes on them by this most solemn enactment), to visit the work once

a week, according to such discretion as they would exercise in defence

of their own interests if acting for themselves as individuals, and they

shall report their proceedings in the premises to the general assembly at

its next session.

25. Committee to give bond.—The said committee shall give bond

and security to the governor for the time being, and his successors in

office, in the sum of ten thousand dollars, for the faithful discharge of

their duties.

26. Required to report internal regulations and police.—His excel-

lency the governor shall appoint some intelligent medical gentleman,

and suitable individual, whose duty it shall be to collect information in

regard to the proper and usual internal regulations and police of such

institutions, and report the same to the legislature at its next session.

SEC. III. ORGANIZATION.

27. Government of the institution.—The government of the State

Lunatic Asylum, at Midway, shall be vested in a board of three trus-

tees, to be annually appointed and commissioned by the governor, in

such manner, after the expiration of the first year, that one of the trus-

tees shall continue in office, so that there will alwavs be a member of

the trustees who is well acquainted with the institution, the situation of

the inmates and the officers of the asylum.

28. Governor's proclamation.—So soon as the asylum shall be pre-

pared for the reception of lunatics, idiots, epileptics, or insane persons,

it shall be made public by the proclamation of his excellency the gov-

ernor, through such of the newspapers of this state as may be deemed
necessary and proper by that officer ; such proclamation stating the time

and manner of admission, which shall be prescribed by the board of

trustees.

29. General duties of trustees.—The trustees shall be intrusted with

the general management of the institution, conduct its affairs agreeably

to the requirements of the legislature, and such by-laws and regulations

as said trustees may establish for the internal government and economy

24. Dec. 26, 1837, sec. 1, Pam. 34. 27. Dec. 10, 1841, sec. 1 , Pam. 153.

25. lb. sec. 2, ib. 35. 28. lb. sec. 2, ib.

26. Ib. sec. 3, ib. 29. Ib. sec. 3, ib. 154.

* No sum was fixed by this act. The sum of twenty thousand dollars, to which
this clause evidently refers, was appropriated by the general appropriation act of
1837. See ante TT 21 and the reference.
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of the institution ; and all expenses incurred by said trustees in the dis-

charge of their official duties, shall be reimbursed from the state treasury,

by the warrant of the governor, drawn upon the appropriations made for

tbat purpose.

30. General powers of trustees.—The trustees shall have power to

appoint a superintendent, who shall be a physician, and reside constantly

at the asylum, and who shall devote his professional services to the use

of the asylum ; and the trustees shall appoint likewise a treasurer, who
shall give a bond of one thousand dollars for the faithful discharge of

his duties ; and the said trustees may, by the regulations prescribed by

themselves, constitute such offices and select the incumbents of them as

in their opinion may be necessary to an efficient and economical adminis-

tration of the business of the asylum; and the trustees shall, in the by-

laws prescribe the duties of their officers, and their tenure of office ; and

the salaries of all the officers of the asylum shall be determined by the

trustees, subject to the approval of the governor.

31. May remove officers.—It shall be the duty of the trustees to re-

move from office and cause to be prosecuted any persons employed by
them in said institution, who shall assault any inmate of said institution,

or use towards such inmate any other or greater violence than may be

absolutely necessary for his or her government, restraint or care.

32. May receive donations.—The trustees may receive and hold in

trust for the asylum, any grant or devise of lands, or any donation or

bequest of money, or other personal property, to be applied to the

maintenance of insane persons and the general use of the institution.

33. Visitations by trustees.—There shall be thorough monthly visita-

tions of the asylum, by one or more of the trustees, and semi-annually

by a majority of them, and annually by the whole board; and at each

visitation, a written account of the state of the institution shall be drawn
up, v/hich shall be presented at the annual meeting to be held in the

month of October; and at said annual meeting a full and detailed re-

port shall be made, to be laid before the governor and legislature, during

the first week of the then next session of the legislature, exhibiting a

particular statement of the condition of the asylum and of all its con-

cerns ; and at the same time the treasurer shall present to the governor

and legislature his annual report on the finances of the'institution, both

of which reports shall be made up to the fourth Monday of October

inclusive.

SEC. IV. ADMISSION OF LUNATICS.

34. Who may be committed.—The justices of the inferior court in

the several counties in the state, or a majority of them, agreeable to the

provisions hereinafter specified, may commit to the asylum any lunatic

or epileptic, who in their opinion is so deranged as to render it manifestly

dangerous to the peace and safety of the community that he or she

should be at large ; and in all cases when such lunatic or epileptic shall

30. Dec. 10, 1841, sec. 4, Fam. 154. 33. Dec. 10, 1841, sec. 7, Pam. 154.

31. lb. sec. 5, ib. 34. lb. sec. 8, ib. 155.

32. lb. sec. 6, ib.
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be brought before the said justices, or a majority of them, it shall be

the duty of the clerk of the inferior court of said county, to attend such

investigation, and keep a book in which the nature of the proceedings

and all matters relatinor to the investigation shall be recorded ; and in all

cases the clerk shall certify in what county the lunatic or epileptic re-

sided at the time of his commitment ; and such certificate shall be con-

clusive evidence of his residence.

35. Admission, hoio procured.—When any person shall apply for

commitment of any lunatic, epileptic or idiot, he, she or they shall first

give written notice to the justices of the inferior court of the county in

which said lunatic, epileptic or idiot resides, of his, her or their intention,

to make such application ; and the justices, or a majority of them, shall

appoint a day for hearing and determining upon such application, and

the person so applying shall notify the relations, or nearest of kin to said

lunatic, epileptic or idiot, if there be such in said county, of the day set

apart for such investigation, at least ten days before such investigation

shall be had.

36. Question of lunacy, how tried.—When application shall have

been made, agreeable to the provisions of the foregoing sections of this

act, the justices of the inferior court, or a majority of them, shall issue

a warrant to the sheriff or deputy of the sheriff of the county, who
shall proceed to summon a jury of seven men, one of whom shall be a

physician, if there be one in the county, to be and appear at the court-

house in said county, on a day specified in the warrant, to hear and try

the question of lunacy, epilepsy or idiocy, and determine whether such

person be a suitable subject for commitment to the lunatic asylum.

37. Trial, how conducted.—And said justices, or a majority of them,

shall preside at such trials and administer to the jurors an oath, faithfully

and impartially to try said issue of lunacy, epilepsy or idiocy, and the

verdict of the jury shall be final in such case, and the said justices of

the inferior court shall have the same authority as the superior court has

by law, to enforce the attendance of jurors and witnesses, and to inflict

fines for non-attendance.

38. Admission of pauper lunatics.—Any lunatic or epileptic who is

supported as a county or city pauper, may, with the consent of the trus-

tees, be committed to the lunatic asylum, for a sum which shall not in

any case exceed the actual expenses of his support.

39. Supported by the 5^«^e.—Pauper lunatics, epileptics, or idiots,

having a residence in this state, shall be supported in the said asylum at

the public expense, on certificate of lunacy and poverty from the justices

of the inferior court of the county where such lunatic, idiot, or epileptic

35. Dec. 28, 1842, sec. 1, Pam. 22. 38. Dec. 10, 1841, sec. 10, Fa7n. 155.

36. lb. sec. 2, ib. 23. 39. Dec. 28, 1843, sec. 1, ib. 10.

37. Ib. sec. 2, ib.

* The act of Dec. 10, 1841, sec. 2, Pam. 155, declares that "the expenses of

all inmaies admitted shall be paid by the county in which such lunatics or epi-

leptics had their residence at the time of their commitment." As the clause above
recited seems clearly to supersede the provisions of this section of the former act,

it has been omitted.
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may have resided ; and the governor is hereby authorized, on the apph-

cation of the trustees of said asylum, to draw from the treasurer a sum
not exceeding fifty dollars per annum, for the support of each and every

such lunatic.

40. Admission of lunatics from other states.—No lunatic or epilep-

tic, not having a residence in this state, shall be received into the asy-

lum, until satisfactory arrangements have been made with the trustees

of the asylum for his support and discharge or burial expenses.

41. Applicants without certificates, how provided for.—Whenever
there shall be an application for admission to said asylum, without the

necessary certificate from the inferior court of the county where such

lunatic or epileptic may have resided, the superintendent shall receive

and provide for him or her, until a reasonable time shall have elapsed

for the procurement of such certificate : Provided, That a sufficient sum
shall have been advanced for the maintenance of him or her in the

interim.

42. Inmates, to whose care intrusted.—The subjects in said asylum

be under the care of the steward of the same, until, in the discretion of

the trustees, other provisions be necessary, and that said trustees be

authorized to dispense with a resident physician at said asylum, until, in

their discretion, the same be necessary, and in the meantime employ
such medical aid as the number and condition of the inmates may
demand, not to exceed the sum of two hundred dollars per annum for

such services.

SEC. V. DISCHARGE OF LUNATICS.

43. Hoiv discharged.—The trustees or a majority of them, upon the

application in writing for that purpose, shall discharge from confinement,

after the cause of such confinement shall have ceased, any lunatic or

epileptic committed to the asylum.

44. Clothing and money provided when discharged.—No lunatic or

epileptic, who shall have recovered his senses so as to go abroad without

offence or terror to others, shall be discharged from the asylum without

suitable clothing, and the trustees may furnish the same at their dis-

cretion, together with such sum of money as they may think proper, not

exceeding ten dollars.

SEC. VI. INSANE CONVICTS.

45. How admitted.—It shall be the duty of the physician to the

penitentiary of this state, when he discovers that an}^ one of the con-

victs in said penitentiary has become lunatic or insane, to certify the

same to the principal keeper of said penitentiary, and it shall be the

duty of such principal keeper, upon the receipt of such certificate, to

transfer said convict to the lunatic asylum of this state, and shall

40. Dec. 10, 1841, sec. 12, Pam. 156. 43. Dec. 10, 1841, sec. 13, Fam. 156.

41. lb. sec. 16, ib. 157. 44. lb. sec. 13, ib.

42. Dec. 28, 1842, sec. 4, ib. 23. 45. Dec. 28, 1842, sec. 5, ib. 23.
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send, together with such convict, a copy of said certificate, together with

the day on which the term of service of such convict will expire in said

penitentiary, and the county from which he was sentenced.

46. By whom received and provided for.— It shall be the duty of the

proper officer in charge of said asylum, to receive said convict, and to file

such certificate and memorandum of the time of the expiration of his

sentence, and shall keep said convict so sent, as other inmates of said

institution, for and during the time for which he was sentenced to said

penitentiary.

47. Convict recovering, to he recommitted.—If such convict shall re-

cover from his lunacy or insanity before his term of sentence has expired,

the fact shall be certified by the physician to the asylum, to the princi-

pal keeper of the penitentiary, whose duty it shall be forthwith to send

a suitable guard for such convict so recovered, and take him back into

said penitentiary to serve out his sentence.

48. By whom supported.—Lunatics from the penitentiary shall be

kept at said asylum, at the charge of the state, for and during the time

of the sentence in said penitentiary.

SEC. VII. SALARIES OF OFFICERS.

49. Trustees.—The trustees appointed under and by virtue of the

act of which this is amendatory, shall receive each, for their services,

the sum of seventy-five dollars per annum, from such sums as have and
may be appropriated from time to time to said asylum.

50. Other officers.—The salaries of the superintendent, the assistant

physician, steward, and matron of the asylum, shall be paid quatterly

out of the treasury of the state ; and warrants shall be drawn on the

treasurer, by the governor, for the same, payable out of the moneys ap-

propriated for that purpose.^

ART. III. DEAF AND DUMB.

SEC. I. APPROPRIATION.

51. Annual appropriation.—The sum of four thousand five hundred
dollars shall be, and the same is hereby appropriated annually, out of

any moneys in the treasury not otherwise appropriated, for the support

of the deaf and dumb as provided by this act, which sums, or so

much thereof as may be necessary, shall be paid to such commissioner

on the warrant of the governor, hereby yearly until the legislature shall

otherwise direct.

46. Dec. 28, 1842, sec. 6, Pam. 24. 49. Dec. 28, 1842, sec. 3, Pam. 23.

47. lb. sec. 6, ib. 50. Dec. 10, 1841, sec. 14, ib. 156.

48. Ib. sec. 7, ib. 51. Dec. 29, 1838, sec. 5, ib. 93.

* Amount of salaries fixed by the trustees subject to the approval of the gov-
ernor. See ante T[ 30.
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SEC. II. APPOINTMENT. DUTY AND SALARY OF COMMISSIONER.

52. Appointment.—There shall be appointed by the governor for the

time being, some fit and proper person as commissioner, to receive ap-

plications in behalf of indigent deaf and dumb inhabitants of this state,

to become beneficiaries hereof, and to make all necessary arrangements

for conveying such beneficiaries to the American Asylum at Hartford,

Connecticut ; for the necessary expenses which may be incurred in their

support at said asylum, who shall hold his office during the pleasure of

the governor for the time being, and shall give bond and security in such

sum as the governor shall designate for the faithful discharge of his du-

ties under this act.

53. Beneficiaries.—It shall not be lawful for said commissioner to

receive any deaf and dumb persons to obtain the benefit of this act,

except such as are citizens of this state, and such as sliall have arrived

at the age of ten years, and such as are under forty years of age, and

shall be authorized to remain for the term of four years and no longer.

54. Duty of commissioner.—The said commissioner shall, and he is

hereby required to keep a list of all such persons as may be received as

beneficiaries under this act, designating the names, ages and places of

residence of each ; and also to keep a fair and correct account of his

receipts and expenditures, and to render a full and particular report of

the same, together with all such information as may be called for by the

leo-lslature from time to time touching his trust.o o
55. Salary of commissioner.—The salary of the said commissioner

shall.be six hundred dollars annually, to be paid quarterly as salaries of

civil officers are now paid.

ART. IV. GEORGIA INFIRMARY

SEC. I. INCORPORATION.

56. Corporators appointed, name and object.—That Jacob Wood, of

M'Intosh county,^ and their successors be, and they are hereby consti-

tuted and appointed a body corporate, to be located in the county of

Chatham, under the name of the Georgia Infirmary for the relief and

protection of aged and afflicted negroes.

57. Corporators may fill vacancies in their body.—The said incor-

porated body, or a majority of them, shall have full power, from time to

time, to fill all vacancies which have occurred or may o^cur in the said

incorporated body, by the death, resignation, removal or otherwise, of

any of its members ; and that all appointments or elections already

52. Dec. 29, 1838, sec. 1, Fam. 92. 55. Dec. 29, 18.38, sec. 3, Pam. 93.

53. lb. sec. 2, ib. 93. 5G. Dec. 24, 1832, sec. 1, Pnwce 806.

54. lb. sec. 4, ib. 57. Dec. 28, 1838, sec. 1, Pam. 114.

* Fifteen persons named, residing in several counties.
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made by the said corporation, to supply vacancies heretofore existing, be,

and the same are hereby confirmed and made valid and good, from the

time of such appointments or elections, respectively.

SEC. II. APPOINTMENT OF OFFICERS.

58. President and other officers.—The said incorporators, or a ma-

jority of them, shall on the first Monday in January ensuing the passing

of this act, and on the first Monday in every January thereafter, proceed

to elect by ballot a president, vice-president, secretary and treasurer, the

last of whom shall give security in such amount as the said corporation

may by their by-laws direct ; and the said corporation shall and may,

at such other time as they may by resolution or by-law fix, proceed to

elect by ballot all other officers and agents as may be by them deemed

necessary for carrying into full effect the object and intent of this act : and

the said corporation, or a majority of them, shall at each of their annual

meetings, held on the first Monday in January as directed by this act,

designate such portion of their body as they may deem proper, to act as

a standing committee, who shall have power to transact all the ordinary

business connected with the institution for the year ensuing their ap-

pointment.

59. Vacancies of officers, how filled.—The said incorporated body

or a majority of them shall have power, from time to time, to fill ail

vacancies which may occur by death, resignation, or otherwise, among
their said officers and agents, and in no case of failure of said corporation

to elect their said officers and agents, in conformity with the provisions

of this act, shall the said corporation be for that cause dissolved ; but

they shall thereafter proceed to elect the same, at such time and place

as shall be appointed by the president : Provided, thirty days' notice of

the time and place of such election be publicly given.

SEC. III. ADMISSION OF INMATES.

60. Who, and how received.—The said corporation shall have full

power and authority to take and receive into their institution, and there

maintain all such afflicted and aged negroes, residents in the state of

Georgia, as they or a majority of them shall deem fit and proper objects

for the exercise of benevolence : Provided, nevertheless, that nothing

herein contained shall be so construed as to authorize said corporation

to retain any slave or slaves against the consent of the owner or own-
ers of such slave or slaves.

61. Sicl<: or disabled slaves.—The said corporation shall have autho-

rity, for such compensation as they may hereafter fix on by the by-laws,

on the application of any owner or owners of any such disabled or

afflicted slave or slaves, to take and receive into their said institution

such slave or slaves, for such compensation as aforesaid : Provided, such

compensation shall be applied to the support of the said institution.

58. Dec. 24, 1832, sec. 2, Prince 807. 60. Dec. 24, 1832, sec. 4, Prince 806.

59. lb. sec. 3, ib. 61. lb. sec. 5, ib. 807.
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SEC. IV. POWERS AND PRIVILEGES.

62. General powers of corporation.—The said trustees, under their

said name of incorporation, shall have power to receive and apply the

bequest of the said Thomas F. Williams, deceased,* to and for the purpose

set forth in his said will, and to receive and hold all such donations of

real or personal estate, as may hereafter be given, granted or devised

to them, for the benefit of said institution, to purchase and hold all

such real estate as may be necessary to carry into full effect the object

and intention of this act; to place at interest on real security all surplus

capital ; to sue and be sued ; contract and be contracted with; to have

a common seal ; to appear by attorney, and to make all such by-laws

and regulations for the government and benefit of said institution, as are

not inconsistent with the constitution and laws of this state, and as they

or a majority of them shall deem necessary : Provided, nevertheless, that

the said corporation shall, on the first Monday in January in each and

every year, make a return to the justices of the inferior court of Chatham
county, of all their actings and doings, under the authority vested in

them by this act.

62. Dec. 24th, 1832, sec. 6, Prince 807.

* The preamble to this act sets forth the object of the incorporation to be in

pursuance of the last will and testament of Thomas F. Wilhams, of Chatham
county, by which will certain bequests were made "to the first incorporated body
for the establishment of an Infirmary within the state of Georgia, for the relief

and protection of aged and afilicted negroes." Omitted.
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64. Debtors of Bank of Darien, how privi-

leged.
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66. Duty of the directors on the part of the

state.

67. Payments, how regulated.

68. Settlement between the banks.

69. Liability of Central Bank defined.

70. Suits against Bank of Darien.
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81. Appeals authorized.

82. Payment of award.

83. Assessments, how made.

84. Work not to be injoined.
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88. Engineer to report progress.

89. Construction of branches, how encour-
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ART. I. BOARD OF AGRICULTURE.

SEC. I. INCORPORATION ; POWERS AND DUTY.

1. Corporators appointed.—That of the eastern judicial circuit or dis-

trict of this state,* Thomas Spaulding, Thomas B. King, James H. Cooper
and William C. Daniel be, and they are hereby created a body corpo-

rate, to be known and styled the Board of Agriculture and Rural Econ-
omy, for the state of Georgia, to be entitled to the use of a common seal,

and invested with the usual powers and privileges of corporate bodies,

subject however, to the modifications and restrictions prescribed by this act.

2. Corporate powers.—The said corporation shall have perpetual suc-

cession, and shall have power to fill all vacancies that may be occasion-

1. Dec. 26, 1837, sec. 1, Pam. 22. 2. Dec. 2G, 1837, sec. 2, Pam. 23.

* And of the middle judicial circuit or district four persons named, of the

northern four persons named, of the Ocmulgee four persons named, of the Flint

four persons named, of the western four persons named, of the southern five per-

sons named, of the Cowela four persons named, of the Chatlahoochee four persons
named, and of the Cherokee four persons named, in all Ibrty-one corporators.

Names omitted.
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ed by death, removal or otherwise, of its own members, and to appoint

such officers and agents as it may deem necessary to the service for which

said board is created : Provided, that no person shall be eligible to ap-

pointment as a member of said board, whose usual place of residence is

witliin the limits of any judical circuit or district, in which as many as

four members at that time resided.

3. By-Laws.—Said board shall have power to pass all by-laws, rules

and regulations for its own government, not repugnant to the laws and

constitution of this state.

4. Duty of the board.—It shall be the duty of said board to inquire

into the state and condition of agricultural husbandry throughout the

state, and into every subject and matter connected with the interest

thereof, and from time, make such communication touching the same, to

the general assembly, and to the public, as said board may deem will be

for the general benefit.

SEC. II. MEETINGS OF THE BOARD.

5. Time andplace of meeting.—Said board shall hold a stated meeting

on the third Monday in November at the seat of the state government, in

each year, and at such other times and places as it may direct.

6. Governor to provide suitable apartment.—It shall be the duty of

his excellency the governor, for the time being, to assign an apartment

in the state house or some other public building at the seat of the state

government, suitably furnished for the accommodation of said board.

7. Delegates from agricultural societies.—Each agricultural society,

or club in this state, by whatever name called, shall be authorized to

send one delegate to the stated meetings of said board, which delegates

shall be entitled to seats and to a participancy in the deliberations and dis-

cussions of said board, but not to a vote in the determination of any ques-

tion.

8. (Quorum constituted.—The presence of ten members, at any stated

or adjourned meeting, shall constitute and form a quorum for the

transaction of business.

9. Seats, how vacated and filled.—Said board shall have power
and authority to declare the seat of any member vacant, and to fill the

same by a new appointment, who shall, without giving cause of excuse,

absent himself from two successive annual stated meetino^s of said board.

3. Dec. 26, 1837, sec. 7, Pam. 23. 7. Dec. 26, 1837, sec. 4, Pam. 23.

4. lb. sec. 5, ib. 8. lb. sec. 8, ib.

5. Ib. sec. 3, ib. 9. Ib. sec. 9, ib.

6. Ib. sec. 6, ib.

Note.—By the act of 1836, Pam.. 30, the stun of ten thousand dollars was ap-
propriated for a geological survey of the stale, in pursuance of a resolution au-
thorizing the governor to employ some suitable person to undertake the work.
By a joint resolution of Dec. 11, 1840, Pa?7?.206, the office of geological surveyor was
abolished. But, in consideration that Mr. John N. Cotting had surveyed nearly
half the state, and collected much valuable matter, which he contemplated pub-
lishing in " a complete report of the agricultural and geological survey of all the
counties in the state," a resolution was agreed to by the same legislature, Pam.
197, authorizing that gentleman to continue the survey, and to retain the title of
" State Geologist," without compensation.
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ART. II. CENTRAL BANK.

SEC. I. incorporation; capital stock.

10. Name and style.—A bank shall be established in behalf of the

state of Georgia, at Milledgeville, in said state, to be known and called

by the name and style of "The Central Bank of Georgia ;" in the

manner and on the conditions and limitations hereinafter expressed.

I I . Constituted a corporation.—The said bank is hereby incorpo-

rated, and made a corporation and body politic, by the name and style

of the " Central Bank of Georgia ;" and so shall continue until the

first day of January, eighteen hundred and forty ;* and by that name
shall be, and is hereby made able and capable in law to sue and to be

sued, plead and be impleaded, answer and be answered, defend and be

defended, in courts of record, or any other place whatsoever ; and all

suits and proceedings, instituted in any of the courts of this state, shall

be in the name of the " Central Bank of Georgia," and not by attorney,

as is usual with corporate bodies ; and also to make, have, and use a

common seal, and the same to break, alter, and renew at pleasure ; and

also to ordain, establish^ and put in execution such by-laws, ordinances,

and regulations, as shall seem necessary and convenient for the govern-

ment of said corporation : not being contrary to the laws or constitution

of this state.

12. Capital stock, of ivhat to consist.—The money in the treasury of

this state, not otherwise appropriated, the shares owned by the state in

the Bank of Augusta, in the Planter's Bank of the State of Georgia, in

the Bank of the State of Georgia, and in the Bank of Darien ; and all

bonds, notes, specialties, judgments due the state ; and all moneys
arising from the sales of fractions and town-lots heretofore made (and

hereafter to be made) ; and all other debts and moneys at any time due

the state, shall constitute and form the capital stock of said bank; and

the same are hereby appropriated for that purpose, and are and shall be

vested in the president and directors of said bank, and their successors

in office, as hereinafter prescribed ; and shall be and remain the capital

stock of said bank, and subject to the payment of all bills and notes

issued by said bank ; and it shall be the duty of the directors to collect

the debts due the state as early as practicable ; Provided, however,

that every person in debt to the state may be allowed to renew his,

her, or their notes, bonds, or other specialty, agreeably to the provisions

of this act, in the same manner as persons borrowing money on accom-

modation paper ; and provided further, that when the time of payment

has been extended by the state, and when payments are not yet due,

no suit shall be commenced until the times of payment shall arrive.f

13. Taxes and hank dividends.—All the taxes hereafter to be col-

lected on account of the state, and all its dividends arising from stock

10. Dec. 22, 1828, sec. 1, Prince 72. 12. Dec. 22, 1828, sec. 2, Prince 72.

11. lb. sec. 15, ib. 74. 13. lb. sec. 3, ib.

* Extended to May 1, 1850. See 1[ 61. f See Tf 59.
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in other banks, shall be deposited in said bank, to aid and facilitate its

operations ; subject, nevertheless, to all the drafts on the part of the

state, authorized by legal appropriations ; Provided, nothing in this act

shall be so construed as to interfere with the appropriations of the pro-

ceeds of the bank-stock heretofore set apart for the purposes of internal

improvement and education.

14. Sale of hank stock authorized.—The directors of said bank pro-

ceed to sell and transfer in such manner as the same may be required to

be assigned in behalf of this state, the shares owned by the state in the

Bank of Augusta, in the Planters' Bank of the state of Georgia, in the

Bank of the State of Georgia, and in the Darien Bank, so soon, from

time to time, as par value can be obtained for the same, and the money
for which the same may be sold, shall become a part of the capital stock

of said bank, under its control, and for its use ; Provided, that said direct-

ors, shall not sell or dispose of any shares or stock, the interests and profits

of which have been heretofore by law secured to the use of the Univer-

sity of this state.

15. Directors, how restricted.—After the sale of the stock in any of said

banks, no directors therefor shall be appointed on the part of the state,

and if a part only of the stock be sold, the directors on the part of the

state shall be appointed accordingly by the general assembly.

16. Construction of this act ; common school fund.—Nothing in this

act contained shall be so construed as to change the funds now known
as a common school fund, for the state of Georgia, to any other pur-

pose than that of public education ; but the said funds, and the interest

arising therefrom shall be applied to the purposes of education, as the

law may direct.

17. The Bank of the State of Georgia, and the Bank of Augusta.—
The directors of the Central Bank of Georgia be, and they are hereby au-

thorized to sell the stocks owned by the state in the Bank of the State of

Georgia, and in the Bank of Augusta, for the bills of the Central Bank,

and the said sale of stock shall be made and effected upon such terms

and at such rates as shall be deemed most advantageous to the public

interest, by the president and directors of the Central Bank, with the

concurrence and approbation of his excellency the governor: Provided,

the sale can be effected, in their opinion, without too great a sacrifice.

18. Moneys received from the general government.—Any moneys
which may be reimbursed by the government of the United States for

expenditures in defraying the late war, under the several acts for that

purpose, shall be paid into the Central Bank of Georgia, subject to the

redemption of its bills and payment of the debts of the state ; and the

officers of said bank are hereby authorized to receive and receipt for the

the same ; Provided, that nothing in this act contained shall authorize

the sale of any bank stock of either of the banks herein mentioned,

set apart for the purposes of education by the laws now of force in this

state.

14. Dec. 21, 18.39, sec. 3, Pam. 27. 17. Dec. 10, 1841, sec. 1, Pam. 30.

15. lb. sec. 4, ib. 18. lb. sec. 2, ib.

16. Ib. sec. 5, ib.
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SEC. II. BANK OFFICERS.

19. Appointment of officers.—There shall be three directors of said

bank, who shall be appointed by his excellency the governor, to super-

intend and manage the affairs of said bank ; which said directors shall

elect a president from among their own body to preside over said insti-

tution ; and the said president and directors shall have power to

elect a cashier and clerk ; and the said cashier and clerk, so ap-

pointed, shall remain in office so long as they continue to discharge

their respective duties with fidelity ; subject to removal by the gov-

ernor, the president, and directors of said bank ; and any officer, so

removed, shall not again be eligible to hold any office in said bank.

20. Bond of directors.—The directors of said bank shall, before

entering upon the duties of their office, severally make and deliver to

his excellency the governor, for the time being, and his successors in

office, their bonds, with good and sufficient securities, in the sum of one

hundred thousand dollars for the faithful discharge of their duties as

directors aforesaid.

21. Cashier and other officers ; bond and oath.—The cashier of said

bank, before entering upon the duties of his office, shall make and de-

liver to his excellency the governor, for the time being, and his succes-

sors in office, his bond, with good and sufficient securities, in the sum of

one hundred thousand dollars, conditioned for the faithful discharge of

his duties as cashier aforesaid ; and all other officers of said bank shall

each give bond and security, in the manner and form aforesaid, in the

sum of twenty thousand dollars ; which bonds, so taken, shall be, by
his excellency the governor, deposited in the office of the comptroller

general ; and all the officers of said bank, before entering on the dis-

charge of their respective duties, shall take and subscribe the following

oath, to wit :
" I , do solemnly swear, that I will faithfully discharge

the trust reposed in me, as of the Central Bank of Georgia, so

help me God :" which oath shall be taken in writing, signed by the party,

and filed in the executive department.

22. (Qualifications and restrictions of officers.—No person who is not

a citizen of this state, or who is a director of any other bank, or co-

partner of any such director, shall be eligible as president or director of

said bank ; nor shall the president, directors, or other officer of this

bank be entitled to borrow any amount of money from said bank, or

shall their names be received as endorsers in said bank.

23. Directors, when appointed.—Immediately after the passage of this

act, his excellency the governor shall appoint three directors, who shall

continue in office until the first day of January, eighteen hundred and

thirty, at which time, and on every first Monday in January thereafter,

he shall appoint three directors for said bank: and, provided he shall

fail to appoint at the time above mentioned, the old directors shall con

linue in office until his excellency the governor shall make such appoint

19. Dec. 22, 1828, sec. 4, Frince 72. 22. Dec. 22, 1828, sec. 13, Privce 73.

20. lb. sec. 5, ib. 73. 23. lb. sec. 7, ib.

21. Ib. sec. 6, ib.



CENTRAL BANK. 215

ments on any day thereafter ; and such dh'ectors shall be eligible to re-

appointment.

24. Vacancies, how filled,—When any vacancy shall happen in said

board of directors, his excellency the governor shall fill the same.

25. Additional clerk may be appointed.—The governor, the presi-

dent and directors of said bank be, and they are hereby authorized to

appoint another clerk, with a salary of one thousand dollars per annum,

whenever in their judgment the business of said bank requires it, to

whom shall be assigned such part of the duties hereinbefore mentioned

as they may think proper.

26. Teller appointed,—The president and directors of the Central

Bank of Georgia be, and they are authorized and required to appoint

under like restrictions and obligations with the clerks of said bank,

an additional clerk to be styled and known as the teller of said bank,

with a salary of one thousand dollars per annum, payable as the salaries

of other officers now are, and to assign him such a part or portion of

the labors of said bank, as may in their judgment be most advisable,

who shall be appointed and hold his office in like manner and under the

same tenure with the other officers in said bank.

27. Clerks 'prohibited from being directors in other banks.—It

shall not be lawful for any clerk or clerks of the Central Bank to be

a director of any other bank in this state.

28. Number of directors reduced.—The governor is hereby required

to dispense with two of the three directors of the Central Bank, from

and after the first Monday in January next.

29. Number of ojjicers reduced.—His excellency the governor, be,

and he is hereby authorized to discharge from time to time, such officers

in the Central Bank, whose services may be dispensed with, without

detriment to the public interest, and to fix and allow to those who may
be retained, such compensation as their services may be worth : Pro-

vided, that the compensation to be allowed shall not exceed that now
allowed by law to such officers for similar services.

30. Salaries of officers.—The president of said bank shall receive

for his salary the sum of fifteen hundred dollars per annum ; the other

directors of said bank shall receive for their salaries seven hundred dol-

lars each per annum ; the cashier of said bank, who shall perform the

duties of cashier and teller of said bank, shall receive for his salary

fifteen hundred dollars per annum ;* and the salary of the clerk who
shall perform the duties of discount clerk and book-keeper, shall be one

thousand dollars per annum ;* which said salaries shall be payable quarter

yearly.

3 1 . Salaries increased.—The cashier of said bank shall receive for

his salary the sum of twenty-five hundred dollars per annum ; the salary

of the teller shall be fifteen hundred dollars per annum ; the salary of

24. Dec. 22, 1828, sec. 8, Prince 73. 28. Dec. 28, 1842, sec. 1, Pam. 32.

25. Dec. 22, 1832, sec. 1, ib. 77. 29. Dec. 22, 1843, sec. 1, ib. 30.

26. Ib. sec. 1, ib. 30. Dec. 22, 1828, sec. 9, Pnnce 73.

27. Dec. 19, 1829, sec. 13, ib. 31. Dec. 24, 1836, sec. 1, ib. 135.

* See succeeding T[ 31.
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the discount clerk shall be twelve hundred and fifty dollars per annum,

and the salary of the book keeper shall be twelve hundred and fifty

dollars per annum, which said salaries shall be paid quarterly.

32. Salaries reduced.—The salaries of the officers of the Central

Bank, and officers of the penitentiary, shall be reduced at and after the

rate of twenty per cent, on the amount now allowed by law.

SEC. III. BANKING PRIVILEGES.

33. May issue harik notes.—The president and directors of said bank

shall have power to issue notes,* signed by the president, and counter-

signed by the cashier, on behalf of said corporation, for such sums and

with such devices as they may deem most expedient and safe, and shall

be capable of exercising such other powers and authorities as may be

necessary for the well governing and ordering the affairs of said cor-

poration, and of promoting the interest and credit thereof.

34. May discount paper.—The said bank shall discount bills of ex-

change and notes* on two or more good securities or endorsers ; and the

president and directors of said bank are hereby vested with power to

require additional security on any note or bill of exchange, made pay-

able at said bank, when, in their opinion, the interest of said bank shall

require it.

35. Issues, how restricted.—The total amount of the debts which the

said bank shall at any time owe, shall not exceed the amount of its

capital.

36. Town endorsers; notice of protest.—The directors of said bank
shall not require town endorsers upon any note or obligation made pay-

able at said bank, when the country endorsers are deemed amply re-

sponsible to secure the payment of. the same ; and no notice or protest

shall be necessary to charge any endorser, nor shall any charge be made
by any notary public, for noting for non-payment or protesting any note

due at said bank.

37. Residence of endorsers.—No note shall be discounted in the

Central Bank of Georgia, unless the principal and all endorsers shall

be residents of the respective counties entitled to said dividends : Pro-

vided, that nothing herein contained shall be so construed as to require

the officers of said bank to retain the amount of dividend, or any part

thereof, more than thirty days after the same shall have been actually

declared and made.

38. Renewal of notes.—On all accommodation notes running at said

bank, the makers thereof shall renew their notes once in six months at

least, by paying up the interest in advance, at the rate of six per centum
per annum, or for shorter periods, as the said makers may think proper:

Provided, nevertheless, that the directors may call at any time on the

32. Nov. 11, 1841, sec. 5, Pam. 194. 3fi. Dec. 22, 1828, sec. 20, Prince 74.

33. Dec. 22, 1828, sec 16, Prince 74. 37. Dec. 24, 1835, sec. 1, ib. 113.

34. Ib. sec. 11, ib. 73. 38. Dec. 22, 1828, sec. 21, ib. 74.

35. Ib. sec. 12, ib.

* Now prohibited. See post ][ 50.
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maker of any discounted note for additional security, and if he shall

refuse or neglect to comply within twenty days after notice, said note

shall be deemed and considered due, and suit shall be commenced im-

mediately.

39. Noies reneivahle annually,—On all accommodation notes, run-

ning and payable at said bank, the makers thereof shall, when the same

becotne due, renew their notes once in twelve months thereafter, and on

all accommodation, payable and hereafter discounted at said bank, the

makers thereof shall renew their notes once in twelve months at least,

after the date of said notes, under the same rules and regulations as are

by said act prescribed for the renewal of notes in said bank.*

40. Extent of loans on accommodation.—The directors of said bank

shall loan as much money upon accommodation paper as the interest

and safety of said bank will permit, and they shall not require to be paid

upon such accommodation loans more than twenty per centum per an-

num of the principal thereof, unless the exigencies of the bank shall

require it.

41. Instalments, how charged.—Nothing contained in the twenty-

second section of the said actf shall be so construed as to prohibit the

directors from requiring to be paid in, upon loans made, or hereafter to be

made, twenty per centum per annum on the original amount of said loan.

42. Applications for neiv discounts, how made.—When any person

may or shall hereafter offer a note at the said Central Bank of Georgia,

for a new discount, that the same shall be accompanied with an affidavit

in writing, to be made by the maker of said note, which shall state the

note offered is for the only use and benefit of him, the maker, and not

for the use, benefit or interest of any other person or persons whatsoever,

which affidavit shall be filed and kept by the cashier of said bank, and

if any new note, as aforesaid, shall hereafter be offered for discount at

said bank, without being accompanied by an affidavit as aforesaid, the

same shall not be discounted.

43. Evidences of debt, how cancelled.—The directors of the said hank
be, and they are hereby authorized to deliver to the obligors, or makers,

all bonds, notes, or other obligations, which have been transferred to

the said bank, and which have been, or may hereafter be, fully paid and
satisfied.

44. Interest, when due.—In making settlements with the debtors of

the state, the directors of the said bank shall demand and require the

payment of interest thereon, from the time the said debt became due,

accordinor to the terms of the original contract.

45. When increased.—The directors aforesaid be, and they are here-

39. Dec. 22, 1836, sec. 1, Privce 118. 43. Dec. 19, 1829, sec. 7, PrincelQ.
40. Dec. 22, 1828, sec. 22, ib. 75. 44. lb. sec. 8, ib.

41. Dec. 19, 1829, sec. 2, ib. 45. Dec. 29, 1838, sec. 3, Pam. 45.

42. Dec. 23, 1837, sec. 1, Pam. 41.

* The serond section of this act repeals so much o(" the twenty-first section of

the oriL"inal charter as requires notes to be renewed every six months, wiih a pro-

viso as to notes payable and then running in said bank. Omitted.—See act of
Dec. 22, 1836, sec. 2, Prwce 118.

t See the preceding T[ 40.
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by authorized to charge on all accommodation notes which are not paid

or renewed at maturity, in accordance with the rules or usages of said

bank, interest at the rate of eight per cent, per annum, and on all bills

of exchange, or other paper not paid at maturity, interest at the same
rate.

46. Authorized to reco-ver eight per cent, hy suit.—In all suits insti-

tuted by said bank on demands due to it, it shall be authorized to receive

and recover interest at the rate of eight per cent, per annum, after the

maturity of the debt, besides cost.

47. Attorneys may he appointed.—The directors of the Central Bank
of Georgia shall have power and authority to appoint such attorney or

attorneys at law or in fact as they may deem necessary, and to revoke

all such appointments at pleasure.

48. Bills receivable by the state.—The bills or notes of the said corpo-

ration shall be receivable in payment of all taxes and debts due the

state.

49. Specie payments may he refused in certain cases.—The directors

of the Central Bank shall be autliorized to refuse specie payment of its

bills to the agent or holders of any bank which has suspended specie

payment of its bills.

50. Prohibited from discounting new paper.—The president and di-

rectors of the said Central Bank are hereby prohibited from discounting any

new paper whatsoever, or purchasing any bond, note, bill of exchange,

or in any manner issuing or paying out any new bills of said bank, or

reissuing or paying out any of the old : Provided, That no endorser or

endorsers shall be prohibited from renewing any note according to the

provisions of the charter in force: Provided further. That nothing

herein contained shall be so construed as to prohibit them from issu-

ing one and two dollar bills for larger notes, as is now provided by
law.*

SEC. IV. BANK BOOKS.
^

51. Directors shall keep record of proceedings.—The directors shall

keep fair and regular entries in books, to be kept for that purpose, of their

proceedings; and on any question, when one director shall require it,

the yeas and nays of the directors voting shall be duly inserted on

their minutes, and those minutes be at all times, on demand, produced

to the legislature, or any committee thereof who may require the same.

5*2. Transactions Jairly kept.—All the transactions, operations,

and accounts of said bank shall be fairly kept in books, to be provided for

46. Dec. 21, 1838, sec. 5, Pam. 46. 50. Dec. 22. 1842, sec. 3, Pam. 28.

47. lb. sec. 2, ib. 45. 51. Dec. 22, 1828, sec. 14, Prmce 74.

48. Dec. 22, 1828, sec. 1.9, PHrtce 74. 52. Ib. sec. 17, ib.

49. Dec. 21, 1839, sec. 2, Pam. 27.

* The act of Dec. 10, 1841, sec. 2, Pam. 25, prohibits the bank from making
"any farther loans of its hills until it shall be able to sustain its circulation at

par," and nnake a oreneral distribution according to law. The above section of

the act of 1842, is considered as superseding the former, which is omitted.
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that purpose, and that the said books shall at all times be open to the

inspection of his excellency the governor ; and that a general statement

of the transactions of said bank, signed by the president and counter-

signed by the cashier, shall be made annually,, on the first Monday in

November, to his excellency the governor, and by him laid before the

general assembly.

53. Optn to inspection.—The books of said bank shall be open to

the inspection of the general assembly, or any committee appointed for

that purpose.

SEC. V. SUITS. ^

54. How commenced.—All suits commenced by said corporation upon

any note, bill, bond, or obligation, upon which there shall be any

endorser or endorsers, the maker or makers, together with the endorser

or endorsers, or their representatives, may be embraced and sued in the

same action, and no proof of notice, demand or protest, shall be required

on any trial to authorize a recovery.

55. Notes nor other paper shall be tal{en for collection The presi-

dent and directors shall not allow any individual, company, or corpora-

tion, to place any note, bill, or obligation, in said bank for collection.

56. Bank liable to suit.—The Central Bank of Georgia shall be

subject and liable to be sued in law and equity, and a copy of any pro-

cess left at the banking house shall be deemed good and sufficient ser-

vice

57. Evidence ; testimony, how taken.—In no suit or action in any

court of this state, in which the said bank may be a party, shall it be

lawful for the other party or parties to require the said bank to produce

the books of the bank into court in evidence ; nor shall it be lawful for

such party or parties to require, by subpoena or otherwise, the attend-

ance of any officer of the said bank in court, on the trial of such cause.

But whenever, in any such suit, it may become necessary for the attain-

ment of justice that the evidence contained in the said books, or the

testimony of such officer, should be had, it shall and may be lawful for

either party in such cause, requiring such evidence or testimony, to take

out a commission, in the usual manner, to examine the officers of the

said bank as to the contents of the said books, or as to their own know-
ledge of the facts, notwithstanding such officer may reside in the county
in which such suit may be pending.

SEC. VI. LEGISLATIVE AUTHORITY.

58. Charter subject to alteration or repeal.—Nothing in this act

contained shall be so construed as to prevent the alteration or repeal of

any part or the whole of this act, should any subsequent general assem-

bly deem such alteration or repeal expedient.

53. Dec. 22, 1828, sec. 18, Prince 74. 56. Dec. 22, 1828, sec. 28, Prince 75.

54. lb. sec. 26, ib. 75. 57. Dec. 19, 1829, sec. 9, ib. 76.

55. Ib. sec. 27, ib. 58. Dec. 22, 1828, sec. 29, ib. 75.
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59. Funds, by whom controlled.—In directing by the second section

of the act* establishing the bank, the transfer to it of all the bonds, notes,

specialities, judgments due, or to become due to the state, the general

assembly did not divest the state of any of its rights, powers, privileges,

or immunities, reserved by law, or accruing to it in virtue of its sovereign

capacity, in regard to the collection of the aforesaid bonds, notes,

specialities, he, further than to vest the said rights, powers, privileges,

and immunities, in the said president and directors.

60. Powers of the corporation, for whose benefit exercised.—And all

the aforesaid rights, powers, privileges, and immunities, are hereby de-

clared to be vested in the president and directors of the said bank, by
them to be used, enjoyed, and exercised, in behalf and for the benefit of

the state, in regard to the aforesaid bonds, notes, specialities, judgments,

&c. ; and all notes that have been, or may hereafter be discounted, in

renewal of them in terms of the charter, and all other notes and bills of

exchange that have been, or may hereafter be discounted by said bank,

in as full, perfect, absolute, and unqualified a manner as they could have
been used, enjoyed, and exercised by the state, had no such transfer

been made, or such bank been established.

61. Charter extended.—The charter of the Central Bank of Georgia

passed the twenty-second day of December, eighteen hundred and
twenty-eight, and the several acts amendatory thereto, be, and the same
are hereby continued and extended until the first day of May, in the

year of our Lord one thousand eight hundred and fifty.

SEC. Vir. CENTRAL BANK AND BANK OF DARIEN.

62. Bank of Darien ; charter repealed.—From and after the first

day of January next, that an act entitled an act to incorporate the

Bank of Darien, passed the fifteenth of December, eighteen hundred

and eighteen
; also, an act entitled an act to extend the charter of the

Bank of Darien, and the acts now in force amendatory thereto, passed

the nineteenth day of December, eighteen hundred and thirty-four, be,

and the same are hereby repealed, except as hereinafter excepted.

63. Central Bank authorized to settle.—The Central Bank of

Georgia be, and it is hereby required and authorized to provide forthwith

to wind up the affairs of the said Darien Bank ; to collect its assets and

pay the debts thereof, and the balance, if any, to pay to those who may
be entitled thereto ; for which purpose the said Central Bank is hereby

vested with authority to prosecute suits in the name of said Bank of

Darien ; and to defend all suits brought against it, and to use all powers

conferred by law on said corporation, necessary to the intents of this act.

64. Debtors of Bank of Darien, how privileged.—The debtors of

the Bank of Darien shall be permitted to renew and run their notes in

59. Dec. 19, 1829, sec. 12, Prince 77. 62. Dec. 10, 1841, sec. 1, Pam. 22.

60. lb. sec. 12, ib. 63. lb. sec. 2, ib.

61. Dec. 29, 1838, sec. 1, Fam. 45. 64. Ib. sec. 3, ib. 23,

* Act of Dec. 22, 1828. See ante T[ 12.
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the Central Bank of Georgia, on the same terms, and subject to the

same rules as now govern accommodation notes in the Central Bank,

whenever such indulgence shall not, in their opinion, be detrimental to

the interest of the stockholders of the Bank of Darien.

65. Number of directors reduced.—The number of Directors in said

Darien Bank shall be reduced to four, to be elected by this legislature,

and one by the stockholders.

QQ. Duty of the directors on the yart of the state.— The board of

directors on the part of the state, be, and they are hereby instructed to

aid and facilitate the intents of this act, by turning over to the Central

Bank the whole of the assets of the Darien Bank immediately after this

act shall have taken effect,

67. Payments, how regulated.—In all payments to be made on notes

originally due the Darien Bank or its branches, and which shall be

turned over to or renewed in the Central Bank, the maker or endorser

of such note or notes shall be authorized to pay up all or any part of

his or their note or notes in bills on the Bank of Darien, issued from the

Bank or Branch Bank in which the said note or notes were originally

discounted, and the Central Bank shall be bound to take such bills

when so tendered.

68. Settlement between the banks.—The said Bank of Darien shall

execute a deed of conveyance of all its real estate to said Central Bank
of Georgia; and that the directors of said Central Bank shall sell the

same on such terms and at such times, either at private sale or public

outcry, as in their opinion shall best promote the interest of the stock-

holders.

69. Liability of Central Bank defined.—Nothing hereinbefore con
'

tained, shall be so construed as to make the Central Bank liable for any debt

due and owing, or which may be owing by said Bank of Darien, further

than the assets of said Bank of Darien will pay after deducting all losses

which may be sustained by said Central Bank, in cost or otherwise, in

settling the affairs of said Bank of Darien.

70. Suits against the Bank of Darien.—In all suits that may be

commenced for the recovery of any liabilities of the Bank of Darien,

after the assets thereof shall come into the possession of the Central

Bank, service shall be perfected upon the president of the Central Bank.
71. Receiver may be appointed.—If the directors or stockholders of

said bank, or any of them, shall refuse to allow the provisions of this

act to be carried into effect, his excellency the governor, be, and he is

hereby instructed to have such legal proceedings commenced as may be

necessary to protect the interest of the state, and all others concerned
;

and, if necessary, to have application made to the court of chancery, for

the appointment of a receiver of the effects of said bank.

72. Renewal of certain notes authorized

.

—And whereas a large

amount of the bills of the said Bank of Darien and its branches had
been received at the Central Bank of Georgia, in payment of debts due

65. Dec. ]0, 1841, sec. 4, Fam. 23. 69. Dec. 10, 1841, sec. 8, Pam 23.

66. lb. sec. 5, ib. 70. lb. sec. 9, ib. 24.

67. Ib. sec. 6, ib. 71. lb. sec. 10, ib.

68. Ib. sec. 7, ib. 72. Ib. see 11, ib.
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that institution previous to the failure of the said Bank of Darien, and

was consequently unavailable : And whereas, a large amount of said

bills have been loaned to individuals by the officers of the Central Bank
of Georgia : Be it enacted, he, That all such notes as have been given

for the repayment of the money so loaned may be renewed under the

same rules, regulations and restrictions as are other notes discounted by
said bank.*

ART. III. WESTERN AND ATLANTIC RAILROAD.

SEC. I. SURVEY AND LOCATION.

73. Appropriation made for railroad.—A railroad communication

as a state work, and with the funds of the state, shall be made from some
point on the Tennessee line, near the Tennessee river, commencing at

or near Rossville, in the most direct and practicable route, to some point

on the southeastern bank of the Chattahoochee river, which shall be

most eligible for the extension of branch railroads, thence to Athens,

Madison, Milledgeville, Forsyth, and Columbus, and to any other points

which may be designated by the engineer or engineers, surveying the

same, as most proper and practicable, and on which the legislature may
hereafter determine : Provided, that no greater sum than three hundred

and fifty thousand dollars shall be appropriated, annually, to the work
contemplated by this act, unless a future legislature shall otherwise direct.

74. Name of road.—Said railroad shall be known and distinguished

as the Western and Atlantic Railroad of the State of Georgia.

75. Engineer ; survey of location.—A competent engineer shall be

forthwith appointed by the governor, whose duty it shall be to make an

accurate and instrumental examination, survey, and location of said

road, and an estimate of the probable cost, which said engineer shall be

authorized and empowered, under the control and direction of the gov-

ernor, to employ such assistants, surveyors and attendants as shall be

necessary, speedily and effectually to accomplish such survey and loca-

tion, and an estimate of the expenses thereof; and the salaries and ex-

penses shall be paid out of the treasury of the state, for which purpose,

the sum of sixty thousand dollars be, and the same is hereby appropri-

ated and set apart.

76. Superintendents, contracts and contractors.—So soon as a report

of such survey and location and estimate shall have been made by the

said en(yineer to the executive, if the same shall show the work to be

practicable at a reasonable expense, a superintendent shall be appointed

by the executive, whose duty it shall be to advertise for proposals for

the construction of said road or such parts thereof as shall be determined

73. Dec. 21, 1836, sec. 1, Prince 355. 75. Dec. 21, 1836, sec. 2, Prince 355.

74. lb. sec. 9, ib. 357. 76. lb. sec. 3, ib.

* By the act of Dec. 2, 1842, sec. 1, Pam. 27, the following acts and parts of

acts in relation to the Central Bank were repealed : fourth section of the act of

Dec. 29, 1838, the fifth section of the act of Dec. 23, 1840, the resolution of Dec.

9, 1840, the act of Dec. 13, 1841, and the first section of the act of Dec. 21, 1839.
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by said superintendent, under the advice of said engineer, to be first

built ; and on the receipt of satisfactory proposals, the said superin-

tendent shall accept such of them as shall be most advantageous to the

state, and shall insure the construction thereof within a • time to be

allowed by the superintendent, and shall have authority to require such

securities as shall be deemed necessary, to insure the faithful perform-

ance of the contracts : Provided, that the width of the track of said

railroad shall be five feet from the inner edge of one rail to the inner

edge of the other. And be it further enacted. That the sum of two

hundred and ninety thousand dollars be, and the same is hereby set apart

and appropriated for the year eighteen hundred and thirty-seven, for the

accomplishment of the work contemplated by this act.

77. Money, how drawn.—When funds shall be needed to defray the

expenses and cost of the work on said road, or for materials, or for the

fulfillment of contracts, the same shall be applied for to the executive

on the certificate of the superintendent, and on the production of said

certificate, it shall be the duty of the executive to make a requisition

on said fund for the amount of such certificate.

78. Accounts audited, hy whom.—It shall be the duty of the said

engineer and superintendent, to make, quarterly, to the comptroller

o-eneral, a return of the full amount of their respective disbursements,

and to produce their vouchers therefor, and it shall be the duty of said

comptroller to audit such accounts, and to make a full and detailed re-

port thereof at the end of the session.

79. Right of way, how procured.—The engineer and superintendent

of the state, shall have full power and authority to treat with any owner

of land, or any executor, administrator, or guardian, having the legal

custody and management thereof, through which said railroad may be

cut or constructed, or from which any timber or other material may be

taken for the construction of said railroad, and to fix and agree upon a

compensation for the same.

80. Arbitration, how regulated.—And when said engineer and super-

intendent cannot agree with such owner, so aggrieved, (and in all cases

where an executor, administrator or guardian is concerned,) the amount
of injury or damage sustained, shall be, in writing submitted to, and shall

be adjudged and determined by three arbitrators, sworn to do justice

between the state of Georgia and the party so aggrieved, one of whom
shall be chosen by the said engineer and superintendent, one by the

other party, and a third by the two so chosen, or in the event of their

disagreement in such choice, by any three or more of the justices of the

inferior court of the county in which such land may lie, either in term

time or in vacation ; all which submission, choice or appointment and

award, shall be reduced to writing, and no act, bona fide of any exe-

cutor, administrator or guardian, and in conformity of this act, shall in

any manner prejudice his, her or their interest, but shall be binding on

the heirs at law, legatees or orphans with whom he, she or they may
have to account.

77. Dec. 21, 1836, sec. 4, Prince 356. 79. Dec. 21, 1836, sec. 6, Prince 356.

78. lb. sec. 5, ib. 80. lb. sec. 6, ib.
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81. Appeals authorized,—And it shall and may be lawful for the

said engineer or superintendent, for, and on behalf of the state, or for

the other party, to the award of said arbitrators, to present to them a

written dechration of dissatisfaction therewith, and desire to appeal

therefrom, who shall thereupon transmit forthwith to the clerk of the

superior court of the county wherein said land may lie, all previous pro-

ceedings in the case, together with such appeal, to be tried by a special

jury, as in other cases of appeal, without formal pleadings or issue,

which said appeal shall be prosecuted on behalf of the state by the

attorney or solicitor general officiating in such court.

82. Payment of award.—And upon presentation to the governor of

any such agreement or award, attested by a justice of the inferior court

of the county wherein such land may lie, or of a verdict of a special

jury in any such superior court, certified by the clerk thereof, whereby

the payment of a sum of money has been accorded, awarded, found, or

adjudged, to any individual in the manner herein pointed out, together

with a relinquishment of the land, if any were in dispute, it shall be his

duty to make a requisition upon the fund herein before appropriated, in

satisfaction of the claims so adjusted.

83. Assessment, how made.—In making the said valuation, the ap-

praisers or the court (in case of appeal), shall take into consideration

the loss or damage which may accrue to the owners in consequence of

the land being taken, or the right of way being obstructed.

84. TVork not be injoined.—Provided, that no difference or disagree-

ment between the state and any land holder shall operate by injunction

or otherwise, to suspend the progress of said work ; but the same shall

in all cases be continued without interruption, if such submission to said

award shall be tendered by said superintendent and agent as aforesaid :

And provided further, that it do not interfere with the house, mill or

other building, or yard, or grave-yard inclosure, of individuals or

churches.

85. Bridges across roads.—Whenever the said railroad shall inter-

sect any public road, the state shall build a safe and substantial bridge or

other means of crossing, to be afterwards maintained by the state, and

any public or private bridges may afterwards be built across the said

railroad : Provided, such bridges shall not interrupt the use of the

railroad.

86. Wilful im'uries to the road, how punished.—Any person injuring

the property of the state, or who shall unlawfully throw earth, stones,

rubbish, logs, trees, or any other matter, in or upon the railroad, shall

be punished by indictment for a misdemeanor, and on conviction may
be fined and imprisoned, or fined or imprisoned, at the discretion of the

court ; and shall also be liable for such damages as may be occasioned

thereby, to be recovered by action at the suit of the state, or of any

person aggrieved, in any court having jurisdiction.

81. Dec. 21, 1836, sec. 6, Prince 356. 84. Dec. 21, 1836, sec. 6, Frince 357.

82. lb. sec. 6, ib. 85. lb. sec. 7, ib.

83. Ib. sec. 6, ib. 86. lb. sec. 8, ib.
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87. Where to cross the Chattahoochee river.—The said railroad shall

cross the Chattahoochee river, at some point between Carnpbellton, in

Campbell county, and Wynn's ferry, in Hall county.

88. Engineer to report progress.—The engineer shall, from time to

time, at least ev^ery three months, report to the governor the progress of

said work, and that he cause the same to be immediately published in

the several gazettes of Milledgeville.

89. Construction of branches, how encouraged.—And for the en-

couragement of the construction of branch railroads, from the terminus

of the said state railroad on the Chattahoochee, to the several towns of

Athens, Madison, Milledgeville, Forsyth and Columbus : Be it further

enacted. That so soon as charters shall have been obtained for the con-

struction of said branch railroads, or any of them, and one half of the

stock shall have been subscribed for, in all or either, it shall be the duty

of the governor to subscribe in the name of the state, for one fourth of

the capital stock of such company or companies: Provided, that said

subscription shall not exceed two hundred thousand dollars to any one

branch : And provided also, that the state shall not be required to pay

any part of said subscription until the whole capital stock of any such

companies shall have been subscribed for: Provided also, that nothing

in this act shall be so construed as to prevent the state from authorizing

any company, now or hereafter to be incorporated, to intersect, or cross

said main trunk or any branches, with any other road : And further

provided, that the tracks of all branch roads, by this act contemplated,

shall correspond in width with that of the main trunk.

90. Repeal of part of tenth section.—The tenth section of the above

recited act, which was assented to December the twenty-first, eighteen

hundred and thirty -six,* be, and the same is hereby repealed: Provided,

nothing herein contained shall be so construed as to prevent the state

from complying on her part, with any contract which she may have

already entered into with any railroad company, which has in good faith

complied on its part with the contract.

SEC. II. CONSTRUCTION AUTHORIZED.

91. Railroad to be constructed.—There shall be railroads con-

structed on the route surveyed, and located under the provisions of the

act herein before referred to,f to the northwestern boundary of this state,

or to the Tennessee river, if the right of way can be procured on term?

that may be deemed reasonable by the governor of this state, and the

commissioners hereinafter named.

92. Commissioners to be elected.—That for the general superintend-

ence of said work, there shall be elected by the present session of the

legislature, three persons to act as commissioners, (one of whom shall

87. Dec. 21, 1836, sec. 11, Frince 357. 90. Dec. 19, 1842, sec. 1, Pam. 143.

88. lb. sec. 12, ib. 91. Dec. 23, 1837, sec. 1, ib. 210.

89. Ib. sec. 10, ib. 92. Ib. sec. 2, ib.

* See preceding Tl 89. f Act of Dec. 21, 1836.
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be the president of the board,) whose duty it shall be, with the advice

of the engineer-in-chief, to procure such officers and agents, and adopt

such system, rules and regulations as may be deemed best conducive to

insure the immediate, vigorous and successful prosecution of such work,

and tend to economical expenditure and the establishment of a strict

accountability of the officers and agents employed, which rules and

regulations shall be published for the information of all concerned.

93. Power of cammissioners.—The said commissioners shall have the

same power and authority in procuring the right of way as the superin-

tendent and engineer had under said act.*

94. (Quarterly returns to he made.—It shall be the duty of the presi-

dent of said board to make quarterly returns to the governor of this

state, of the disbursements of the current quarter, accompanied by the

necessary vouchers, the amount of work finished during the same period,

and an accurate statement of the condition and progress of the road,

which returns shall be published for the information of the people.

95. Route of the road.—The said Western and Atlantic Railroad

shall continue from the southeastern bank of the Chattahoochee river to

some point not exceeding eight miles, as shall be most eligihle for the

running of branch roads thence to Athens, Madison, Milledgeville, For-

syth and Columbus, and that the same shall be surveyed and located by

tbe engineer-in-chief, upon ground most suitable to answer the purposes

herein expressed.

96. Board to fix location of remainder of the road.—It shall be the

duty of said board to direct the location of any part of said road which

may not at this time be under contract, to adopt and use any devices,

plans and improvements in the location, structure and equipment of said

work, which may in their judgment conduce most extensively to the gen-

eral interest of the people of Georgia.

97. Terminus of the road.—The commissioners of the Western and

Atlantic Railroad of the state of Georgia, be authorized and required

to make an examination of the country suitable for the north-western ter-

mination of said road, and to have the route surveyed during the ensuing

year, and thereupon to fix upon and determine the point or place for said

termination, which in their opinion may be most conducive to the pros-

perity and advantage of the state ; and unless the point so determined

shall be disapproved by his excellency the governor, it shall be held and

considered the termination of said road ; and they are hereby authorized

to make any and all contracts touching the land where said road shall

terminate, as they may conceive advantageous to the state.

98. State scrip, by whom issued and for what purpose.—That for

tbe purpose of procuring the necessary funds for the accomplishment of

said work, the said commissioners shall, conjointly with the governor of

this state, from time to time, and in such sums as to them may seem

most expedient, sell or dispose of stock to be created on the credit of

the state, bearing an interest of not more than six per centum per annum,

93. Dec. 23, 1837, sec. 3, Pam. 211. 96. Dec. 29, 1838, sec. 7, Fam. 224.

94. lb. sec. 4, ib. 97. Dec. 29, 1838, sec. 1, ib. 223.

95. Ib. sec. 5, ib. 98. Dec. 23, 1837, sec. 6, ib. 211.

* See ante 1[ 79.
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scrip for which stock shall be issued and signed by the governor, and

the president, for the time being, of said board of commissioners, and

the said stock shall not be redeemable in less time than thirty years after

it is issued, and the interest thereon shall be paid from the interest on the

discounted paper held by the Central Bank of this state ; Provided, that

nothing shall be herein so construed as to authorize the commissioners

and governor aforesaid, to pledge the credit of the state, for an amount

not more than five hundred thousand dollars during any one year.

99. Duty of secretary of state.—That the secretary of state be au-

thorized and directed to affix the seal of this state, to scrip or certificates

of debt of this state, issued by the provisions of this act.

100. Oath of ofjiccrs.—Every superintendent, commissioner, chief

engineer, or assistant engineer, who now is or may hereafter be en-

framed in the service of the stale, shall, as soon as the same can be doneDO ' '

after the passage of this act, and before he enters upon the discharge of

his duties, take and subscribe the following oath, in addition to the oaths

already required by law, to wit :—Georgia, county. Personally

appeared before me who being duly sworn, deposeth and saith that

he will not, directly or indirectly, during his continuance in the service of

the state, (as superintendent, commissioner, engineer, or assistant en-

gineer of the Western and Atlantic Railroad,) or within six months

thereafter, either by himself or others, or in the name of any other per-

son or persons or partnership, purchase or attempt to purchase any lands

or real estate, or stock, or interest therein, within three miles of the

Western and Atlantic Railroad, or within that distance of the route

which is or may be determined upon as the route of said road, or within

that distance of any terminus of said road, and that he will not attempt

an evasion of the true intent and meaning of this oath ; before some offi-

cer duly authorized to administer the same, and which said oath so taken,

subscribed and attested by the officer administering the same, shall be filed

in the executive office of this state.

101. Office of superintendent abolished.—That all laws and parts of

laws militating against this act, and especially so much of the act of

December 2 1st, 1836, as relates to the appointment and duties of a super-

intendent, be, and the same are hereby repealed.

102. Engineers may he discharged.—The commissioners of the West-
ern and Atlantic Railroad be, and they are hereby required to discharge

from the service of the state, all the engineers whose services are not ab-

solutely necessary to the progress of the work on said road ; and that

they hereafter discharge said engineers, or any part of them, as their ser-

vices on the Western and Atlantic Railroad can be dispensed with.

SEC. III. MEASURES FOR FURTHER PROSECUTION OF THE WORK.

103. Commissioners superseded.—So much of an act assented to twen-

99. Dec. 23, 1837, sec. 8, Pam. 212. 102. Dec. 29, 1838, sec. 2, Pam. 169.

100. Dec. 29, 1838, sec. 9, ib. 224. 103. Dec. 4, 1841, sec. 2, ib. 172,

101. Dec. 23, 1837, sec. 9, ib. 212.

* First se.ction ol" the act of Dec. 4, 1841, suspending; operations, repealed by
the act Dec. 22, 1843. Section 3 rendered obsolete. See sec. 2, act of Dec. 22,

1843. Pam,. 139. Sec. 4 considered temporary.
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ty-third day of December, eighteen hundred and thirty-seven, as relates

to the election of three commissioners for the Western and Atlantic Rail-

road, be, and the same is hereby repealed, and that the governor be au-

thorized to appoint a chief engineer, and assistants, and a disbursing

agent, and to give them such compensation per annum as he may deem
proper, having a due regard to the nature of their service and strictest

economy ; said disbursing agent shall be required to give such bond, pay-

able to his excellency the governor, and enter into such other rules and

regulations as may be required by the governor to insure the faithful

performance of his duties, who shall continue in office until all existing

contracts are liquidated and settled, and no longer.

104. Engineers appointed ; contracts made.—It shall be the duty of the

governor to appoint an engineer who shall receive a reasonable compen-
sation for his services, to admeasure all work done on said road between

the Etowah river and Ross' Landing ; and said engineer is hereby au-

thorized to annul and rescind, with the consent of the contractors, all con-

tracts for unfinished work on said road ; and said engineer shall make a

full and final estimate of all work done under said rescinded contracts ; and

if all or any of said contractors refuse or neglect to accept this offer, they

shall be held strictly subject to their original contracts, on which no ex-

tension of time or indulgence shall be given.

105. State bonds, how disposed of.—It shall be the duty of the gov-

ernor to cancel and annul an amount of state bonds equal to the cash

paid on said contracts, and that the residue of said bonds be sold or oth-

erwise disposed of by the governor or by his authority, for the full and

final completion of said road from its eastern terminus to a point two

miles northwest of the Etowah river.

106. Act suspending operations, repealed.—The first section of an

act entitled an act to suspend operations on a part of the Western and

Atlantic Railroad, and to provide for the execution of contracts on a part

of the same, and for other purposes therein specified, assented to De-
cember fourth, eighteen hundred and forty-one, be, and the same is

hereby repealed.

107. Governor and chief engineer vested with certain powers.—The
powers and authority which have heretofore been vested in the commis-

sioners of the Western and Atlantic Railroad, or in the governor and

commissioners, or in the chief engineer and disbursing agent, or in the

governor and chief engineer, be vested in the governor and chief engi-

neer of said road ; and where the signature of either of the above named
officers is authorized or required by laws or regulations heretofore of

force, the signature of the governor and chief engineer shall hereafter

be substituted therefor, and be in all respects equivalent thereto.

108. Special duty of chief engineer.—It shall be the duty of the

chief engineer, under the direction of the governor, to progress gradually

in the completion of the said Western and Atlantic Railroad, with the

existing appropriations when the same can be economically expended,

104. Dec. 4, 1841, sec. 5, Pam. 173. 107. Dec. 22, 1843, sec. 2, Ptfm. 139.

105. lb. sec. 8, ib. 108. lb. sec. 3, ib.

106. Dec. 22, 1843, seel, ib. 138.
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and whenever either of the branch roads shall make a junction with the

said Western and Atlantic Railroad at its southeastern terminus, to apply

such motive power as may be adapted to its wants, and to establish rates

of transportation, for persons and produce, without discrimination as to

the destination of either.

109. Appropriation made, how used.—So much of the appropriation

already made as may be necessary, shall be used to protect and keep in

repair the road and timbers, and the very gradual completion of said

road, to the point where the branch road to Rome is expected to join

said road, and so soon as the Monroe or Georgia Railroad shall unite

with said road, then the balance of said appropriation be expended in

the purchase of engines, cars, &c., and the further very gradual exten-

sion of said road.

110. Penitentiary convicts may he 'placed upon the public worlds.

—The governor be authorized to have placed under a suitable guard,

such convicts that now are or hereafter may be placed in the penitentiary,

upon the public works of the state, who are or may be under the sen-

tence of confinement and labor.

SEC. IV. DAMAGES.

111. Owners of land may receive extra damages.—In all cases where
there has been a previous agreement between said commissioners, or

their agents, and the owner or owners of lands, through which said road

runs, as to the amount of damage done the same, by reason of said

road, or where there has been a previous assessment of said damage,

according to the provisions of the statute in such case made, and it shall

appear that said agreement or assessment was made in reference to

and including only the damage to be sustained within certain definite

limits, or a specific width, and since the grading of the said road, a

greater amount of damages have been sustained than was estimated in

said agreement or assessment, by reason of more land being required for

the construction of the same than what was embraced in such specific

limits or width, or by reason of the throwing out of waste dirt, &c., it

shall be the duty of said commissioners to pay to such owner or owners
the amount of such extra damage, to be ascertained and estimated in the

same way as is now by law directed and pointed out for the estimation

and assessment of damages done to lands by the said railroad : Provided,

that in no case of assessment of damage under this act, shall any but

the said extra damages be taken into the estimation.

SEC. V. SALE OF ROAD.

112. Sale of road authorized.—If a sale of said road can be at any

time made by the governor, for a sum not less than one million of dol

lars, all further expenditures on the part of the state shall cease.

109. Dec. 22, 1843, sec. 8, Pam. 139. 111. Dec. 21, 1839, sec. 1, Pam. 193.

110. lb. sec. 9, ib. 140. 112. Dec. 22, 1843, sec. 4, ib. 139.
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113. Expenses, by whom paid.—The purchaser shall, in addition to

said sum of one million of dollars, pay whatever sum may be expended

on said road from this time to the day of sale.

1 14. Terms of sale.—The governor of this state be, and he is hereby

authorized to sell and dispose of said road to any person or persons, for

the sum above mentioned, upon such terms as he may think advanta-

geous to the state : Provided, that the purchaser or purchasers shall not

be entitled to a greater rate for freight or passage money than is allowed

by the charter of the Georgia Railroad and Banking Company.
115. Governor's duty in making sale of road.—His excellency the

governor be, and he is hereby required to take the necessary steps to

make sale of said road, in accordance with the terms of this act.

1 13. Dec. 22, 1843, sec. 5, Pam. 139. 115. Dec, 22, 1843, sec. 7, Pam. 139,

114, lb. sec. 6, ib.
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125. Notice to delinquents.

126. Evidence of notice.

127. Duty of officer returning delinquents.

128. Courts of inquiry may organize compa-

ny districts.

129. Volunteer company courts.

SEC. III. CLERK ; PROVOST MARSHAL ; COL-

LECTION OF FINES.

130. Election of clerk and provost marshal.

131. Oath and tenure of office,
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133. Executions for and collection of fines.

134. Stay of executions.
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136. Vacancies, how filled.
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ART. VII. COURTS MARTIAL.
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ART. I. GENERAL ORGANIZATION.

SEC. I. DIVISIONS AND OFFICERS.

1. Divisions, brigades, regiments, and companies, hoiv officered.—
The militia of this state shall be laid off and apportioned into divisions,

brigades, regiments, battalions, and companies ; each division shall be

commanded by a major-general, whose staff shall consist of one division

inspector, with the rank of lieutenant colonel, one quarter-master and

two aids, with the rank of major each ; each brigade shall be command-
ed by a brigadier-general, whose stafFshall consist of a brigade inspector,

with the rank of major, a brigade quarter-master, and an aid-de-camp,

with the rank of captain ; each regiment shall be commanded by a colo-

nel, whose staff shall consist of a quarter-master, a pay-master, and ad-

jutant with the rank of lieutenant, and one surgeon and mate ; and shall

also have attached to it a lieutenant colonel and major, a sergeant ma-
jor, a quarter-master sergeant, and a drum and fife major ; each compa-
ny shall consist of one captain, a first and second lieutenant and ensign,

four sergeants, and four corporals, a drummer and fifer, and sixty-four

privates.

SEC. II. NEW DIVISIONS MADE.

2. New divisions and brigades.—When it shall be found necessary to

create any new division or brigade district, or make alterations in any

of those already laid off and defined, such new definitions or alterations,

shall be made by the legislature, and a record made of the same in the

adjutant-general's office, as well as of the organization of the divisions

and briofades heretofore created and defined.

1. Dec. 19, 1818, sec. 1, Prince 584. 2. Dec. 19, 1818, sec. 2, Prince 585.
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3. New regiments , haiialions, and companies.—When it shall be neces-

sary to create any new regimental, battalion, or company district, or make
alterations in any such as have heretofore been laid off, the commanding
officers of regiments shall assemble the commanding officers of battalions

and companies, at some fit and convenient place, and shall proceed to

lay off, or alter any such regimental, battalion or company district or dis-

tricts, which districts shall in all cases be designated by lines and bounds,

and recorded by the clerk of the respective regimental courts of inquiry
;

that in all creation or divisions of the aforesaid districts, a due regard

shall be had to the number of effective men organized for each corps by
the militia laws of the United States, and that in case of the creation of

any new company district, any subaltern officer or officers, falling within

the bounds thereof, shall hold his or their rank and grade, his or their re-

spective commissions being made to bear the number of the said new dis-

trict, and that in case of the organization of any additional acquisition

of territory, the regimental battalion, and company districts therein, shall

in the first instance be defined in such manner and by such officers of the

militia as the commander-in-chief may order and direct.

SEC. III. REGIMENTS, BATTALIONS AND COMPANIES CONSTITUTED.

4. Regiments, how constituted ; and battalions, how arranged.—A re-

giment shall not contain less than two, nor more than three battalions
;

and in a regiment composed of two or more counties, battalion musters,

and battalion courts of inquiry only, shall be had ; and regimental and

battalion districts shall be so arranged as not to embrace parts of two or

more counties ; and the brigadier-general and field officers shall deter-

mine the several counties which shall form a regiment.

5. Regiments and battalions may embrace several counties.—Nothing

in the fourth section^ of the above recited act shall prevent regimental

and battalion districts from embracing parts of two or more counties,

where such arrangement cannot be conveniently avoided ; and that at all

elections authorized by said act, justices of the peace may preside.

6. Regiments composed of three battalions ; number of majors.—
Where a regiment shall consist of three battalions, there shall be two
majors, and nothing in the before recited act shall be so construed as to

prevent the existence of the two volunteer troops in the counties of Jef-

ferson and Wilkes.

7. Districts to be numbered.—Every division, brigade, regimental, bat-

talion, and company district, shall be numbered throughout the state by
order of the commander-in-chief, in such manner, that every corps of the

same denomination, shall bear a different number ; by which number ev-

ery district shall be designated in the commissions of officers command-
ing them ; and when in the field, for the purpose of exercise, officers of

the same grades shall take rank agreeably to the date of their respective

commissions, their respective commands following the same ; regiments

being told into regular battalions—battalions into divisions, companies,

platoons, and sections.

3. Dec. 19, 1818, sec. 3, Prince 585. 6. Dec. 22, 1819, sec. 7, Prince 597.

4. lb. sec. 4, ib. 7. Dec. 19, 1818, sec. 5, ib. 585.

5. Dec. 22, 1819, sec. 1, ib. 597.

* See preceding *[[ 4.
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ART. II. ELECTION OF OFFICERS.

SEC. I. GENERAL OFFICERS.

8. Governor to order elections.—All vacancies which now are or may
hereafter happen, by death, resignation, or otherwise, for any major-gen-

eral, or brigadier-general, of the militia of this state, it shall be the duty

of the commander-in-chief forthwith to issue his proclamation ordering an

election to fill such vacancy, setting forth the time for holding said elec-

tion, directed to the colonels or commandants of the regiments, or majors

of battalions, in counties where there are no regiments, in the division or

brigade, as the case may be, where such vacancy may occur, giving sixty

days' notice of the same.

9. Duty of colonels and majors.—It shall be the duty of the colonels

or commandants of each regiment, or majors in counties containing less

than a regiment, to give notice by advertisement in each captain's dis-

trict, and at the place of holding company musters in their respective

commands, at least twenty days before said election, setting forth the

time and place of holding the same ; and when there is no colonel, or

major, then it shall be the duty of any two captains to advertise as con-

templated by this act.

10. Place of holding elections.—All elections held under the provi-

sions of this act, for any major-general, or brigadier, shall be held at the

place or places established by law, for holding elections for members to

the general assembly.

11. Managers and superintendents.—All elections held for any gen-

eral officer, under the provisions of this act, shall be managed, held and

conducted, by one or more judges of the inferior court, or justice of the

peace, together with two commissioned military officers, or two freehold-

ers of the county in which such election is held.

12. Duty of superintendents.—It shall be the duty of one or more
of the superintendents of the election held at the different precincts, to

meet at the court house in their respective counties, and count up and
consolidate the same, and forward said consolidated return to his excel-

lency the governor, agreeably to the laws regulating the returns for mem-
bers of the general assembly.

13. Commissions ; equality of votes.—It shall be the duty of his ex-

cellency the governor, to count up and consolidate the returns, when re-

ceived, and to issue his proclamation declaring the person having the

highest number of votes to be duly elected, and issue, or cause to be issued,

a commission accordingly to the person so elected ; and in case of a tie

between any two or more candidates, a new election shall be ordered, as

in case of a vacancy.

14. Persons eligible to vote.—All persons entitled under existing laws

to vote for officers of the militia, shall be entitled to vote for a major-gen-

eral, or brigadier-general, as the case may be.

15. Illegal voting
J
how punished.—If any person shall vote, or at-

8. Dec. 27, 1843, sec. l,Pam. 132. 12. Dec. 27, 1843, sec. 5, Pam. 133.

9. lb. sec. 2, ib, 13. lb. sec. 6, ib.

10. Ib. sec. 3, ib. 14. Ib. sec. 7, ib.

11. Ib. sec. 4, ib. 15. Ib. sec. 8, ib.



236 MILITARY AND MARINE REGULATIONS.

tempt to vote, at more than one place, or more than once at the same
election, such person shall be punished agreeable to the laws of this state

touching illegal voting for members of the legislature.

SEC. II. FIELD OFFICERS.

16. How elected.—When a vacancy shall happen by death, resigna-

tion or otherwise, of any commanding officer of a regiment or battalion,

such vacancy shall be filled by the election of the persons subject to do

military duty who shall become subject to the command of such field offi-

cer when elected, under the following rules and restrictions, that is to

say : any two or more captains within such regimental or battalion dis-

trict, not being themselves candidates, shall give twenty days' public no-

tice in every company district wathin the same, of the time and place for

holding such elections ; and they with any two or more justices who are

not candidates,* shall preside at the election, and the said presiding cap-

tains and justices shall, within thirty days thereafter, certify under their

hands and seals the person or persons having the highest number of votes,

and the state of the poll so taken shall be transmitted to the commander-
in-chief, who shall, within ten days after the said transmission, commis-

sion the person or persons so elected ; and in regimental districts, the

brigadier-general shall appoint the time and place at which said elections

shall be held : Provided nevertheless, that if two or more counties com-
pose a regiment, in that case the elections shall be held at the several

battalion muster grounds on the same day, and the result of each election

be sent to the governor, who shall commission as aforesaid.

17. Vacancy of lieutenant-colonel, how Jilied.—When a vacancy shall

happen by death, resignation or otherwise, of any officer of regiment, or

major of battalion, such vacancy shall be filled in the manner pointed

out by the eighth section of said act ;f except in the case of lieutenant-

colonel, whose vacancy shall be filled by the senior major commanding,
who shall take rank, and be commissioned accordingly.

18. Elections for colonels, where held.—It shall and may be lawful

for all elections of colonels to be held at the various election precincts

in this state.

19. Who may superintend the elections.—It shall and may be lawful

for any two justices of the inferior court, or justices of the peace of

the county, together with two freeholders, or a majority of them, to

superintend said electionsj and make return of the same, as pointed out

in said section. <§>

20. Brevet colonels and majors.—In case the persons liable to militia

duty in any regiment or battalion, shall refuse or neglect to obey the

order of the commandant of the brigade, to elect officers to the com-
mand, it shall be the duty of the commandant of the brigade in which

16. Dec. 19, 1818, sec. 8, Prince 586. 19. Dec. 22, 1829, sec. 1, Prince 602.

17. Dec. 22, 1819, sec. 2, ib. 597. 20. Dec. 19, 1842, sec. 1, Pam. 128.

18. Dec. 22, 1835, sec. 1, ib. 608.

* Altered, see If 19. t See preceding T[ 17.

J Elections of field officers. § See TT 16.
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such regiment or battalion may be, to appoint competent persons to the

command thereof, who shall hold their appointments for twelve months,

or until others shall be elected and commissioned ; and if the person so

appointed shall refuse to accept the appointment, or to qualify them-

selves for the command according to law, said commandant shall appoint

others from time to time, for the term of time above limited.

21. Rank and authority.—The person so appointed, shall have all

the power and authority of officers duly elected and commissioned, to

such commands, and shall be obeyed and respected as such.

SEC. III. COMPANY OFFICERS.

22. By whom elected.—When any vacancy shall happen by death,

resignation, or otherwise, of any captain, or where any new created dis-

trict shall require officers, such officers shall be elected by the citizens

liable to bear arms within such company district, under the following

rules and restrictions.

23. Election of captain.—The commanding officer of the regiment

or battalion, shall give at least ten days' public notice of the time and

place of holding such election ; and the election shall be held under the

presidency of two or more of the justices of the inferior court [of the

county] in which such company may be, together with two freeholders

belonging to said district, or a majority of them, who shall receive the

ballots of all such citizens of the district as aforesaid, and make report

thereof under their hands and seals within thirty days to the com-
mander-in-chief for the time being, of the persons having the highest

number of votes, together with a state of the poll ; and the commander-
in-chief shall, within five days after the receipt thereof, commission the

person so elected, and in the interim, between the time of such election

and receiving their commissions, such officers shall be fully authorized

to act in all their functions, by brevet from the colonel or commandant,

(or in counties containing but one battalion, from the major or com-
mandant,) upon the officers elected producing a certificate from the per-

sons superintending said election, that he or they had the highest number
of votes at said election : Provided, that such election is not protested

against by any person having been a candidate.

24. Election of subalterns.—And when any vacancy shall happen
by death, resignation or otherwise, of any subaltern officer, the captain

or commanding officer of the district where such vacancy or vacancies

shall happen, shall give at least ten days' public notice of the time and
place of holding such election, and it shall be held and conducted in the

same manner as pointed out by this act for the election of captains ; and

such officers when elected, shall be fully authorized to act in all their

functions by brevet under the same rules and restrictions as pointed out

by this act for other officers.*

21. Dec. 19, 1842, sec. 2, Pam. 129. 23. Dec. 19, 1818, sec. 7, Prince 586.

22. Dec. 19, 1818, sec. 7, Prince 586. 24. lb. sec. 7, ib.

* Remainder of this section superseded by next T[ 25.
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25. Company officers, how breveited.—Where it shall happen in

any company district that the privates neglect or refuse to elect any

officer or officers to the command, it shall be the duty of the colonel or

commandant of the regiment to which they belong, (or in counties con-

taining but one battalion, of the major commandant,) to nominate a fit

and proper person or persons, as the case may require, to lake com-

mand of said company district for the term of twelve months: Pro-

vided, an election cannot be had sooner, and the person or persons

elected are commissioned by the commander-in-chief, or brevetted agree-

able to law : And be it further provided, that all such as have hereto-

fore been nominated to said command, be, and they are hereby exon-

erated from the same, and that no person shall be compelled to serve

again, who has served or may serve twelve months, under tvi^o years

from the term of his appointment being vacated.

SEC. IV. APPOINTMENT OF STAFF OFFICERS.

26. By whom appoinied.—Each major-general, brigadier-general,

and colonel, shall have the appointment of their own respective aids-

de-camp, division inspectors, division quartermasters, brigade inspectors,

brigade quarter masters, and the regimental staff.

27. Adjutants and paymasters, tvhen appointed by majors.—Majors

of battalions, in counties containing but one battalion, shall be allowed

to nominate two fit and proper persons to act as adjutant and paymas-

ter in his county, who shall be appointed by the lieutenant colonel

commandant, and which shall be so construed as to supersede the ne-

cessity of having a regimental adjutant and paymaster in such cases.

28. Paymaster's duty.—The paymaster of a regiment, previous to

his entering on the duties herein required, shall give bond and security

to the court of inquiry, for the faithful discharge of his duty, under such

pecuniary penalty as they may think proper; he shall keep fair accounts

of the receipts and disbursements of all moneys which may come into

his hands by virtue of this act, which accounts shall at all times be sub-

ject to the inspection and examination of said court, or of any member
thereof; and all accounts passed by said court, or appropriations made
by them, and certified by the presiding officer, shall be sufficient to

authorize the paymaster to pay the same.

29. Penalty for misconduct.—And should such paymaster fail to

render a true and just account of all money by him received, at any
time, when required so to do by the court of inquiry, he shall forfeit

double the sum which he so fails to account for, to be recovered by

motion in the name of the commanding officer of the regiment, in any

court having jurisdiction of the same in the county where he may re-

side, giving such paymaster ten days' previous notice of such motion;

and he shall moreover be dismissed from the office of paymaster of the

regiment.

25. Dec. 23, 1833, sec. 1, Prince 605. 28. Dec. 19, 1818, sec. 25, Prince 592.

26. Dec. 19, 1818, sec. 9, ib. 587. 29. lb. sec. 25, ib.

27. Ib. sec. 23, ib. 592.
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SEC. V. OATH OF OFFICERS.

30. Form of oath.—Each and every officer appointed, or who may
hereafter be appointed, and commissioned or brevetted, not having here-

tofore done the same, shall, previous to entering on the duties of his

office, take the following oath, to be administered by a justice of the

peace or the regimental court of inquiry of the county in which such

officer resides, to wit: I, , do swear that I will support the consti-

tution of the United States, and faithfully discharge the duties of

in the of militia of the state of Georgia, to the best of my skill

and judgment, so help me God.

31. Justice^s duty.—If the said oath be administered by a justice of

the peace, the justice of the peace before whom such oath shall be taken,

shall transmit the same, within a reasonable time, to the clerk of the

regiment to which such officer may belong, to be entered of record by
said clerk.

SEC. VI. PRIVILEGES AND DISABILITIES.

32. Removal of officers in certain cities not to vacate commission.—
In the cities of Savannah and Augusta, no removal of any commissioned

officer, except it be beyond the corporate limits of said cities, shall vacate

the commission of said officer.

33. Officers^ when ineligible to re-election.—When any person shall

be elected, and receive brevet or commission, and shall resign the same
before the expiration of three years from the date of his said brevet or

commission, such person or persons so resigning shall not be capable of

being elected to any post or office in the militia of the state, higher in

rank than fourth corporal, for the space of three years: Provided, that

a removal out of the regimental, battalion, or company district, shall not

vacate their commission, and not subject the person so removing, to the

disabilities therein contained.

SEC. VII. UNIFORM OF OFFICERS.

34. Uniform prescribed.—The uniform of the officers of the militia,

shall correspond with that worn at present by the army of the United

States.

35. May be of homespun.—The uniform of the company officers of

the militia shall or may be composed of homespun, deep blue cotton

and wool, and made to correspond with the uniform at present worn by
the militia officers, with plated bullet buttons.

30. Dec, 19, 1818, sec. 10, Prince 587. 33. Dec. 19, I8I8, sec. 35, Prince 595.
31. lb. see. 10, ib. 34. lb. sec. 14, ib. 588.
32. Dec. 22, 1819, sec. 5, ib. 597. 35. Dec. 19, 1828, sec, 1, ib. 601.
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36. Time allowed to uniform.—No officer of the militia shall be

fined for not appearing in uniform until three months after he shall

have been commissioned.

ART. III. MUSTERS AND REVIEWS.

SEC. I. COMPANY MUSTERS.

37. Persons liable to militia duty,—The commanding officers of

companies shall enrol every able-bodied white male citizen, as well as

aliens, between the age of eighteen and forty-five years, except such as

are exempt by the laws of the United States and this present act, residing

within his district ; and in all cases of doubt respecting the age of any

person enrolled, entitled to be enrolled, or pleading incapacity to serve

in any company, the party questioned shall prove his age or inability to

the regimental (or battalion courts of inquiry, in counties containing but

one battalion) within whose bounds he may reside.: and it shall at all

times hereafter be the duty of every such captain or commanding officer

of a company to enrol every such white male as aforesaid, as shall from

time to time arrive at the age of eighteen years, and be under forty-five,

except as before excepted, or who shall come to reside witliin his

bounds, and shall without delay notify such person of the said enrolment

by a proper non-commissioned officer, by whom such notice may be

proved.

38. Non-commissioned officers.—The captain or commanding officer

of each company shall divide his company as nearly equal as possible,

into four squads ; and annually shall nominate one fit and proper

person in each squad as sergeant, and another fit and proper person as

corporal ; but in case of refusal of all or any such persons to act as

sergeant or corporal, tlie commanding officer of such company shall

deposit the names of the men in each squad in separate hats, and

call some disinterested person to draw two names from each hat, and

the person whose name shall be first drawn, shall be a sergeant ; and

the person whose name shall be next drawn, shall be a corporal ; and

such persons shall be responsible for the duties required of such non-

commissioned officers by law, for the term of one year thereafter; but

such person shall not be compelled to serve again until the names of

all the other persons in the respective squads shall have been so

drawn.

39. Arms and equipments.—Until arms and equipments of the de-

scription required by the militia law of the United States, can be

procured in this state, by any mode which the legislature may hereaf-

ter point out, every non-commissioned officer or private in the militia

of the line shall stand bound to appear at all musters, or on all other

necessary occasions, armed, equipped, and provided with a firelock in

good order, and a cartridge-box or shot-pouch.

36. Dec. 19, 1818, sec. 19, Prince 591. 38. Dec. 19, 1818, sec. 12, Prince 587.

37. lb. sec. 11, ib. 587. 39. lb. sec. 13, ib. 588.
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40. Masters of militia companies.—It shall be the duty of the com-

mandhig officers of companies of every description, to muster their

respective companies four times in each year, as near the centre of their

company district, as a majority in said company, liable to bear arms,

may determine.

41. Duty of commanding officers of companies.—It shall be the duty

of all commanding officers of companies, at any and every of their

company musters, to take an exact account of arms, accoutrements and

ammunition, in possession of each member of his company, and shall

add to such account the arms, accoutrements, and ammunition, in pos-

session of any other person, who shall fall into his company from lime

to time, and shall make an exact return of his company to the com-

manding officer of the regiment, or battalion review, in the form which

he shall receive from such commanding officer or the adjutant, which

return shall be filed, ready to be delivered to the inspector, as he shall

commence the inspection of each company.

42. Militia law, when read.—It shall be the duty of every captain

or commanding officer of a company, to read or cause to be read in the

hearing of his company, while on parade, at least such parts of the

militia law of this state, and of the United States, as relate to discipline

and the preservation of good order, once in every year.

43. Musters of volunteer companies.*—The commanding officers of

volunteer companies of every description, shall muster their companies

at least four times in each year, at such times as may be ordered by
the commanding officer of said company, and at such place as shall

have been established by the members of said company, or a majority

thereof, as the muster-ground of said company ; and the commanding
officers of companies of every description, shall once in each year, by

order of the commanding officer of the regiment or of the battalion in

counties containing but one battalion, take an exact account of the arms

and accoutrements in possession of his company, designating public from

private, and also the number of each particular description of arms and

accoutrements, and the number of effective men composing his com-
mand, as well those absent as they who are present, at the time of

taking said enumeration, and shall make a true return thereof to the

commanding officer of the regiment or battalion, as the case may be, in

such form as they may receive from the commanding officer or adjutant,

which returns shall be ready on the days of review and inspection, and

handed to the inspector, on his arriving at the head of each company,
for his use, during the inspection, and then to be handed to the com-
manding officer of the battalion or regiment, or their adjutant, for con-

40. Dec. 23, 1833, sec. 2, Prince 606. 42. Dec. 19, 1818, sec. 32, Prince 595.

41. Dec. 19, 1818, sec. 15, Jlf<^C., 460. 43. Dec. 23, 1831, sec. 15, ib. 603.

* The act of Dec. 23, 1831, Prince 602, substitutes three new sections in lieu of
the 15th, 22(1 and 24th sections of the act of Dec. 19, 1818. But as the sections

substituted do not fully supply the places of the original sections, it has been
thought prudent to insert so much of the original sections as is not clearly super-
seded.

16
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solidation, which consolidated return shall be handed or forwarded to

the brigade inspector, to which the regiment or battalion belongs.

SEC. II. ORDERS.

44. Orders to regiments.—The distribution of orders requiring any
muster to be held, shall take place in such manner, as that a colonel or

commanding officer of a regiment, shall have notice in writing from the

brigadier-general, at least thirty days before such intended muster.

45. To battalions.—Of a battalion, from the colonel or commandins:
officer of a regiment, at least twenty days.

46. To companies.— A captain or commanding officer of a company,
from the major or conmianding officer of the battalion, at least fifteen

days, who shall distribute all orders to their sergeants at least ten days,

and the sergeant to each person in his squad, at least three days before

such musters respectively. Nevertheless, all notices publicly given by the

commanding officers of companies, at their respective musters, at any sub-

sequent muster, shall be held and deemed as legal notices, as to all per-

sons present at such musters.

47. Verbal orders by sergeants.—The twenty-first section of the afore-

said act* be amended, so far as to make it lawful for the sergeant to dis-

tribute all orders verbally to each person in his squad, three days previ-

ous to any musters.

SEC. III. CONVENTION OF OFFICERS ; REGIMENTAL AND BATTALION
MUSTERS.

48. Annual convention of officers.—There shall be held in each reg-

iment or county, once in every year, or as the commander-in-chief may
order, a convention of the field, staff, company, and non-commissioned

officers of regiments, for the purpose of being trained and instructed by

the adjutant-general in the exercises and discipline prescribed by con-

gress ; at which said conventions, all field officers shall appear in their

uniform, armed with swords, and provided with their respective commis-

sions ; and all staff, company and non-commissioned officers, shall appear

in their uniform, armed with firelocks and bayonets, accoutred with car-

touch-boxes, bayonets, belts, and scabbards, and provided with their

commissions, and six blank cartridges each ; and all such officers so con-

vened shall form a company, and be subject to such orders, regulations, and

instructions as the adjutant-general may deem necessary, to teach and en-

force the discipline prescribed by congress, for a term not exceeding

three days at any one meeting.

49. Regimental musters and convention of officers.—There shall

be held in each county or regiment, once a year or as often as the com-
mander-in-chief may order, a regimental muster, (or battalion muster in

44. Dec. 19, 1818, sec. 21, Prince 591. 47. Dec. 22, 1819, sec. 8, Prince 597.

45. lb. sec. 21, ib. 48. Dec. 19, 1818, sec. 16, ib. 588.

46. Ib. sec. 21, ib 49. Ib. sec. 16, ib.

* See preceding T[ 46.
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counties holding but one battalion,) for the purpose of being trained and

instructed by the adjutant-general in the exercises and evolutions pre-

scribed by congress ; and that a like convention of field and company

officers and musters by regiments (or by battalions, where there is one

battalion only in a county) shall be held once a year, by order of the

brigadier-general, for the purpose of being trained and instructed by the

brigade inspector, in the exercises and evolutions prescribed by congress,

and that the brigade inspector shall attend at all conventions of field and

company officers, regimental and battalion musters, within their respec-

tive brigades, and shall make such returns as are prescribed by the mili-

tia law of the United States.

50. Hegimentat and haitaJion musters.—Independent of the fore-

going provisions, the commanding officers of regiments and battalions

shall and are hereby ordered to have regimental and battalion musters,

not exceeding once in every year ; and the majors of battalions, when
there is but one battalion in any county, shall and are hereby required to

have battalion musters not exceeding two in each year.

51. Regimental drills, when held.—It shall be the duty of all the

officers commanding regiments in this state, to have at least one day of

drill in each and every year, immediately preceding their regimental

musters, for the purpose of instructing the officers of their commands in

the military tactics now in use in this state ; and the majors of battalions,

where there is but one battalion in any county, shall, and are hereby re-

quired to have one drill of the officers of said battalion in each and

every year, immediately preceding their battalion musters.

SEC. IV. ANNUAL REVIEWS AND INSPECTIONS.*

52. Duty of commanders of regiments.—It shall be the duty of each

colonel commanding a regiment, and majors in counties where there is

but one battalion, to take and make out a correct account of the number
of men subject to perform military duty, within their respective commands,
and the number and description of each company (as well volunteers as

infantry), the number and grade of each officer within such command,
and take an exact account of the arms, accoutrements and ammunition
in possession of each officer and private under his command, and deliver

the same to the brigade or division inspector, at each annual review.

53. Duty of brigade inspectors.—It shall be the duty of each brigade

inspector, within five days after the completion of the annual review of

his brigade, to make out an exact return, as delivered to him agreeable

to the above section, to the division inspector of his respective division
;

and shall receive for his services in making out and forwarding such re-

turn, the sum of twenty dollars, to be paid out of the military fund, by

50. Dec. 19, 1818, sec. 16, Prince 589. 52. Dec. 22, 1840, sec. 3, Pam. 128.

51. Dec. 10, 1841, sec. 1, Pam. 158. 53. Dec. 22, 1840, sec. 4, ib. 129.

* Office of adjutant-general abolished, and pay of adjutant-general, division

and brigade inspectors repealed. Dec. 22, 1840, sec. 1—2, Pam. 128.
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warrant from the governor, on his presenting a certificate from the brig-

adier-general that he has done the same, agreeable to the provisions of

this act.

54. Of division inspectors.—It shall be the duty of the several divi-

sion inspectors, within ten days after they have received the returns of the

several brigades, agreeable to the provisions of the foregoing sections of

this act, to consolidate and forward the same to the executive office,

agreeable to existing laws ; and shall be paid by warrant from the gov-

ernor, drawn upon the military fund, the sum of ten dollars for said ser

vices.

55. Pay of division and brigade inspectors.—Division and brigade

inspectors shall receive, while in actual service, four dollars per day
;

provided that no division or brigade inspector shall charge for more than

twenty days in any one year.

56. Time extended.—The several division and brigade inspectors of

Georgia militia shall be allowed to charge for any length of time not

exceeding forty days in any one year, for the actual military services

required of them by law.

57. Inspectors^ returns.—His excellency the governor shall not issue

his warrant to any division or brigade inspector for services performed

by him at the annual review and inspection of the militia of the state,

until such inspector shall have made out a full return of the effective

militia force of his division or brigade, and returned the same, or certified

to the governor according to law, or that the same has been impracticable,

together with the reasons of his failure.

58. Musicians.—Each major-general shall be allowed, at his discre-

tion, to employ a suitable drummer and fifer to attend the reviews of his

division: Provided said drummer and fifer shall not be employed more
than fifteen days in any one year, who shall receive two dollars and fifty

cents each per day while in actual service; which shall be paid our of

the military fund, when certified to by such major-general.

59. One annual review only allowed.—Nothing herein contained shall

be so construed, as to authorize more than one annual review.

SEC. V. sutlers; misconduct at musters.

60. Sutlers, how regulated.—When sutlers shall attend regimental or

other musters, they shall be considered under the direction of the com-

manding officer present, with regard to the time and place of selling

liquors or other refreshments, and it shall be lawful for said commanding

officer to grant exclusive privileges to such persons as may engage to

furnish spacious and convenient places of parade ; and the sutlers afore-

said shall not be liable for retailing spirituous liquors, at any of the mus-

ters aforesaid, under the law for retailing spirituous liquors without

license. •

54. Dec. 22, 1840, sec. 5, Pam. 129. 58. Dec. 22, 1840, sec. 6, Pam. 129.

55. Dec. 17, 1823, sec. 1, Prince 601. 59. Dec. 23, 1831, sec. 6, Prince 605.

56. Dec. 20, 1824, sec. 1, ib. 60. Dec. 19, 1818, sec. 17, ib. 589.

57. Dec. 22, 1832, sec. 1, ib. 605.
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61. Riotous persons, how punished,—If any bystander shall interrupt,

molest, or insult any officer, or soldier, while on duty at any muster, or

shall be guilty of like conduct before any court or board, the command-
ing officer at such muster, or court, or board, may confine him or them,

where such offence shall or may happen, for a term not exceeding one

day, nor less than six hours, during which time they shall not be allowed

to drink any spirituous liquors.

62. Penally for disobedience or mutinous conduct.—And if any non-

commissioned officer or soldier shall behave himself disobediently or mu-
tinously, when on duty, or before any court or board, directed by this

act to be held, or shall leave the ranks without permission, or refuse to

fall therein when ordered, at any muster whatever, or shall appear on

parade drunk, or shall quarrel himself, or promote any quarrel among his

fellow soldiers, such non-commissioned officer or soldier so offending, shall

be disarmed and confined for the day, by order of the commanding offi-

cer present, and shall moreover be fined at the discretion of the court of

inquiry, in a sum not exceeding thirty dollars nor less than five dollars,

to be appropriated as other fines imposed by this act.

63. Accessories, how punished.—Any person or persons who may be

found counselling, advising, aiding or abetting any officer, soldier or pri-

vate in disobeying any orders emanating from the commander-in-chief, or

any general officer, such person, on conviction before the superior court,

of such offence, shall be imprisoned in the common jail of the county for

a term not less than five days, and fined at the discretion of the court.

ART. IV. VOLUNTEER COMPANIES.

SEC. I. GENERAL REGULATIONS.

64. Enlistments, how restricted.—When a district company shall not

contain any greater number of effective men than what is required by
the law of congress, no volunteer corps shall enlist more than one-

eleventh man out of said district, except in the city of Savannah, and no
greater number of volunteer corps shall be commissioned henceforward
(unless it is in cases of emergency) than what the militia law of the

United States prescribes to be attached to regiments and battalions.

65. Arms and equipments.— All volunteer companies of light in-

fantry, grenadiers or riflemen, shall at all times be and appear at mus-
ters, or on other necessary occasions, armed, equipped, and provided,

as the militia law of the United States prescribes, as well as any volun-

teer corps of cavalry or artillery ; and that no volunteer company of

any species of troops shall be received or acknowledged as a volunteer

corps or company until such volunteer company or companies pre-

sent themselves, armed and completely equipped, as in the regular

army of the United States.

6Q. Uniform 'prescribed.—The uniform of all volunteer corps shall

6L Dec. 19, 1818, sec. 18, Prince 589. 64. Dec. 19, 1818, sec. 14, Prince 588.
62. lb. 65. lb. sec. 13, ib. 588.

63. Dec. 22, 1840, sec. 7, Pam. 129. 66. Ib. sec. 14, ib. 588.
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be blue, with such ornaments as may be added, according to the taste

of the members thereof, excepting the uniform of riflemen, which shall

be green, with the same privilege of adding any ornaments.

67. When excused from duty in the line.—No person belonging to

the militia of the line, shall, under color of enlisting into any company
to be made up by volunteer enrolment, be excused from doing duly in

the infantry of the line, until he shall have equipped himself for service

in such volunteer company according to law, and shall have produced

a certificate thereof from the commanding officer of the volunteer com-
pany to the commanding officer of the district company to which he did

properly belong, and no person having enlisted in any volunteer com-
pany, shall be permitted to withdraw himself from the same, under
the penalty of ten dollars, unless in case of removal from his regimental

or battalion district, to be recovered as other fines imposed by this act,

upon the evidence of the commanding officer of the company from

which he shall so withdraw, without having given said commanding
officer thirty days' previous notice of his intention so to withdraw,

which commanding officer shall return all such cases to the first bat-

talion court of inquiry that shall sit thereafter.

68. Number of members required.—Officers commanding volunteer

companies shall not be permitted to vote at any election for a field

officer, unless they should actually have forty men in uniform at the time

of such election ; nor shall any officer of any volunteer company of this

state be entitled to hold their commission with a less number of men.

69. Number of companies, how designated.—The commissions of

such volunteer corps shall designate the number of the regiment or bat-

talion to which they are attached, and the commanding officers of the

regiment or battalion shall direct how they are to be posted on regi-

mental or battalion parades, unless differently ordered by a superior

officer; and the said companies shall perform the same routine of duty

(under their respective officers) and be subject to the same rules and

regulations, penalties and orders, as the rest of the militia, and the com-
mander-in-chief may order them, or any of them, out on duty, as occa-

sion in his opinion may require, by entire companies.

70. Number of volunteer corps authorized.—Not more than one com-

pany of horse, one of artillery, and one company of riflemen, (each to

consist of not less than forty nor more than one hundred, exclusive of offi-

cers,) shall be attached to each regiment, except in the cities of Savan-

nah and Augusta, Darien, and the town of Louisville, and the county of

Liberty, where there shall be no restrictions so as to prevent the exist-

ence of any number of volunteer corps, or any number of men in each

company.
71. Number of troops of cavalry allowed a regiment.—After the

passing of this act, all laws or parts of laws organizing a brigade, regi-

ment, or squadron of cavalry in this state, be and the same are hereby re-

pealed,* and not more than one troop of cavalry shall be attached to the

67. Dec. 19, 1818, sec 14, Prince 588. 70. May 16, 1821, sec. 1, Prince 598.

68. lb. sec. 33, ib. 595. 71. Dec. 19, 1818, sec. 34, ib. 595.

69. Ib. sec. 14, ib. 588.

* See T[
84—96 as to the first division.
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several regiments of infantry, to be commanded by the colonel command-
ing the regiments respectively.*

72. Dissolution of volunteer corps.—It shall be the duty of com-

manding officers of regiments in the several counties in this state, when
any volunteer companies have received arms belonging to this state, and

which companies have been dissolved, forthwith to notify his excellency

of the dissolution of said company or companies.

73. Arms, how recovered.—Upon the reception of the information

of the said commanding officer or officers of regiments, or other persons

of respectability, that said company or companies have been dissolved,

or the arms are squandered, to order suits forthwith to be commenced on

their bonds.

SEC. II. RIFLE COMPANIES.

74. Number of enlistments.—When any militia company district

shall contain more than sixty-three effective men, it shall be lawful for

any volunteer rifle corps established in the same county to enlist all

above that number, together with one fifth of that number ; and when
any militia company district shall not contain more than sixty-three

effective men, it shall be lawful for any volunteer rifle corps established

in the same county to enlist one fifth of the number which such militia-

company district may contain ; no volunteer rifle corps shall contain a

larger proportion than the above mentioned, and no other limit shall be

affixed to their number: Provided, nevertheless, that tliis law shall not

be allowed so to operate as to reduce the number of effective men in

any militia company below forty.

75. Number of companies allowed each county.—There shall not be

more than one volunteer rifle corps in any county ; in counties contain-

ing more than one regiment, the volunteer rifle corps may enlist men
from either or any of the regiments of the county, and shall be subject

to the command of the oldest colonel of the county.

76. Additional officers, when authorized.—When any volunteer

rifle corps shall contain as many as one hundred and twenty-six privates,

it shall be lawful for said volunteer rifle corps to elect a third and fourth

lieutenant, and a second ensign, to be commissioned by the governor;

in this case the second lieutenant shall rank as first lieiU^nant, the third

and fourth lieutenants shall rank as second lieutenant, and the second
ensio-n shall rank as an ensign.

77. Expiration of commissions of additional officers.—When an}^

volunteer rifle corps, containing the additional officers authorized by the

third section,! shall for six months together have fewer than one hun-

dred and twenty-six privates, the commissions of such additional officers

72. Dec. 9, 1841, sec. 1, Pam. 208. 75. Dec. 23, 1822, sec. 2, Frince 598.
73. lb. sec. 2, ib. . 76. lb. sec. 3, ib.

74. Dec. 23, 1822, sec. 1, Prince 598. 77. Ib. sec. 4, ib. 599.

* Section forty-second of the act of Dec. 19, 1818, repealed^ and T[ 98 substi-
tuted in lieu thereof,

f See preceding ][ 75.
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shall be deemed to be vacated, and it shall be the duty of the colonel

commandinof to enforce this section of the law.

SEC. III. CAVALRY COMPANIES.

78. Appropriation for equipments.—The sum of ten thousand dollars

be set apart out of the unexpended moneys of the treasury, for the pur-

chase of pistols, swords, and holsters, for the equipment of cavalry com-
panies of this state ; to be procured by his excellency the governor for

that purpose.

79. Cavalry companies authorized.—It shall be lawful for the inhab-

itants of the several counties of this state, liable to perform militia duty,

to create one or more companies of cavalry, where the same can be done :

Provided, not more than eight men shall be taken from any one company
of militia, except such company shall be composed of more than sixty-

four privates ; and except the counties of Sumpter and Lee, which shall

be authorized to make up said company without regard to any number
out of each militia district ; and that no company of cavalry shall be

composed of less than forty men.

80. Election of officers ; by-laws.—Said companies shall elect their

officers from their body, and enter into such by-laws for their regulation

as they may deem expedient for their government and equipment, which

shall not be contrary to the militia laws of this state ; the result of which

election, with a copy of their by-laws, shall, within thirty days from said

election, be transmitted to his excellency the governor, whose duty it

shall be forthwith to commission the several officers so elected, and that

the said several commissioned, non-commissioned and privates of each

of said companies so created, shall equip themselves within three months

from the date of said commissions, in such uniform as they shall have

agreed upon.

81. Governor required to purchase equipments.—His excellency the

governor be, and he is hereby authorized and required to contract for

such number of pairs of pistols, with holsters complete ; also, such num-
ber of swords suitable for the use of cavalry companies, of the best mate-

rials, as he may deem necessary to carry this act into effect ; and so

soon as the same can be procured, cause the said several companies so

organized, as well as those that have heretofore been organized and who
have not been furnished, or that may hereafter be organized in pursuance

of this act, to be severally furnished with the number required by each

company, so as aforesaid organized and equipped ; and that he cause

a bond and security from the said officers of each company so created,

in an amount sufficient to cause the said pistols, swords, &c., to be kept

in good order and returned when required, and made payable to his

excellency the governor, for the time being, and his successors in office,

for the benefit of the state.

82. To be called the Georgia Guard.—Said companies of cavalry

so organized, or heretofore organized in the several counties of this state,

78. Dec. 21, 18.35, sec. 9, Prince 606. 81. Dec. 22, 1835, sec. 3, Prince 607.

79. Dec. 22, 1835, sec. 1, ib. 82, lb. sec. 4, ib.

80. Ib. sec. 2, ib. 607.
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shall be known as the Georgia Guard ; and shall be subject to the first

call by the commander-in-chief of said state, on all emergencies.

83. Subject to inspection.—Said companies of cavalry shall be sub-

ject to inspection, together with their arms and equipments, by order of

the commander-in-chief of said state, by such adjutants or other officer

directed to that duty, and whose duty it shall be to report the situation,

uniform and arms of said corps, with the reports of the militia, when
made.

84. Exempted from certain duty.—Said companies, when so organ-

ized and equipped, shall be exempt from the command or control of the

regimental officers of the several counties where such companies have

been created, except when required to appear for inspection, or called

out for immediate service by the commander-in-chief.*

85. Exception of first division.—The militia of the first division

is hereby excepted out of the provisions of this act, and all other acts,

so far as it restrains the number of volunteer corps of cavalry to be

formed within the limits of the same ; and that it shall be lawful for any

number of the militia of the first division to form themselves into volun-

teer cavalry corps, under the provisions of this act.

SEC. IV. SQ,XJADR0NS OF CAVALRY.

86. Authorized in first division.—It shall and may be lawful from

and after the passing of this act, and on the conditions therein expressed,

to organize squadrons of volunteer cavalry within the first military division

of this state, and to recruit the companies which compose any squadron

within the division in which they are raised ; which squadron, when so

organized, shall be attached to such division, and the officer command-
ing such squadron shall report immediately to the major-general com-
raandinff the division to which he is attached.

87. Major-generaVs authority.—It shall and may be lawful for the

major-general of the first division of the militia of this state, upon the

application of the commanding officer of any volunteer corps of cavalry

within such division,f and it shall be his duty so to do, if in his opinion

the good of the service and the protection of the inhabitants living

within his division or any brigade thereof, shall require the same.

88. Major-commandant of squadrons, how elected.—If the major-

general of the first division of the militia of this slate shall, upon such

application as is provided for in the preceding section,:|: determine to

83. Dec. 22, 1835, sec. 5, Prince 607. 86. Dec. 28, 1822, sec. 1, Prince 599.

84. lb. sec. 6, ib. 87. lb. sec. 2, ib.

85. Ib. sec. 8, ib. 88. Ib. sec. 3, ib.

* Remainder of this section, (][,) exempting said companies from road duty,

repealed. See Dec. 14, 1837, Pam. 170. The seventh section, appropriating ten

thousand dollars, being temporary, is omitted.

t The words "to organize a squadron of cavalry," are omitted in Prince, but
is evidently the meaning of this section.

X See preceding ][ 87.
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authorize the establishment of a squadron of cavahy within his division,

he shall proceed without delay to the organization of the same ; and for

this purpose he shall issue his order to the senior officer of cavalry in

his division, authorizing and requiring him to proceed to hold an election

for a major to command the same upon forty days' notice thereof, at a

convenient place to be designated in the said order, at which time and

place the commissioned officers of cavalry shall attend and give their

votes, and the person having the highest number of votes shall be com-
missioned by the governor as major of said squadron: Provided, that the

return of the said election shall be certified by a commissioned officer

of cavalry within the said division who is not a candidate, and one jus-

tice of the peace, who shall jointly preside at the same.

89. Troop of cavalry.—Each troop of cavalry In the first division

of the militia of this state shall consist of not less than forty men, officers

included, who shall be uniformed, mounted and armed with broadswords,

and also with pistols, as soon as pistols shall be provided by the state

;

and no troop of cavalry in said first division shall be entitled to the

benefits of this act, nor shall the commissions of Its officers be valid, un-

less It shall consist of such number of men, who are so uniformed,

mounted, and armed : Provided, that nothing in this section shall be con-

strued to deprive the Liberty Independent Troop of Cavalry of any
privilege which they enjoy under the laws now in force.

90. Squadron of cavalry ; staff officers.—A squadron of cavalry

in said first division shall consist of not less than two, nor more than five

troops ; and the major commanding the same shall appoint his own staff.

91. Parades.—Each captain of a troop of cavalry in said first divi-

sion, whether attached to a squadron or not, shall parade and exercise

his men at least four times in each year ; and that the major command-
ing any squadron of cavalry shall parade and exercise the same either

in squadron or detachment, as he may think proper, at least once in

each year, for a period not exceeding three days at any one parade after

the arrival of the squadron or detachment at its place of rendezvous

:

Provided, that all orders for any muster or rendezvous, except In cases

of special emergency, shall be given verbally on parade, or elsewhere

in writing ; and, with the above exception, captains and subalterns shall

be entitled to twenty, and non-commissioned officers and troopers to ten

days' notice.

92. Privileges, fines and penalties.—Each troop of cavalry in said

first division shall have the power of making by-laws, and may prescribe

the manner of imposing, collecting, and applying fines for non-attendance

at parades or musters of such troop ; and fines for non-attendance at any
parade, muster, or rendezvous of the squadron, or any detachment

thereof, may be imposed by a court of inquiry, to be appointed by the

officer commanding such squadron or detachment for the time being:

Provided, they shall not be more than double the fines Imposed in such

case by the rules of the troop to which the defaulter may belong, for

89. Dec. 28, 1822, sec. 4, Prince 599. 91. Dec. 28, 1822, sec. 6, Prince 600.

90. lb. sec. 5, ib. 600. 92. lb. sec. 7, ib.
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each day's absence from such squadron or detachment parade, muster,

or rendezvous : And provided, also, tliat such fines, when so imposed,

may in every case be collected by exc'Cution, under the hand and seal

of the officer commanding such troop, detachment, or squadron, directed

to some fit and proper person to be designated by him in such execu-

tion, which may be enforced against the; goods and chattels of such de-

faulter in like manner as executions issued by justices of the peace are

enforced.

93. Uniform prescribed.—Such troop in said division shall be al-

lowed to determine the uniform of its members ; and the uniform of the

commanding officer and his staff shall be fixed by him, with the ap-

probation of the major-general of the division to which he is attached :

Provided, that in all cases the uniform shall be blue ; and all powers

given to, or duties imposed on the major of any squadron, shall, if that

office be vacant, devolve upon the next in command.
94. Exemption from militia duty.—And for the purpose of en-

couraging the formation of volunteer cavalry in said division, and as a

compensation for the expense incurred in maintaining the same. Be it

further enacted. That all persons duly enrolled in any corps of cavalry

in said division, who shall, after the passing of this act, have faithfully

served in the volunteer cavalry in the said division for ten years, shall,

upon a certificate thereof from his commanding officer or officers, verified

by his own oath, be entitled to receive from the major-general com-
manding the division to which he is attached, a dif;charge from militia

duty in future in time of peace, and except in cas«3s of alarm or insur-

rection : And provided further, that nothing in this act shall be so con-

strued as to exempt cavalry corps from duty, or tl'ie command of the

colonels or commandants of regiments, whenever the civil authority may
call upon the same for a military force.

SEC. V. ARTILLERY COMPANIES.

95. When authorized.—Where there may be two or more regiments

in any county, and but one artillery company, said company may be

raised out of any or all of said regiments: Provided, that no company
is reduced to less than sixty-four rank and file, or the number recruited

does not exceed every eleventh man in each company; and said com-
pany shall be attached to the regiment where the c.aptain of said com-
pany resides.

ART. V. STATE MILITIA.

SEC. 1. FOR ACTUAL SERVICE.

96. Authority of governor in case of invasion or insurrection.—
That his excellency the governor be authorized and empowered, on an
invasion or insurrection, or probable prospect thereof, to call forth such

93. Dec. 28, 1822, sec. 8, Prince 600. 95. Dec. 22, 1819, sec. 4, Prince 597.

94. lb. sec. 9, ib. 96. Dec. 19, 1818, sec. 29, ib. 594.
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a number of the militia, and from such county or counties, and in such

manner, either by couipanies or by drafts, as he may deem proper; and

for the accommodation, equipment and support of the mihtia so called

forth, the commander-in-chief of the state may appoint such quarter-

masters, commissaries and other staff officers as to him shall seem pro-

per; and shall also take such raieasures for procuring, transporting and

issuing all orders which may be necessary—orders for the militia to be

called forth as aforesaid, shall be) sent to the commanding officer of the

brigade or division, with a notification of the place or places of rendez-

vous, who shall immediately take measures for detaching the same, with

the necessary number and rank of officers by regular details, drafts or

volunteer enlistments, as he may be ordered.

97. Militia in service, how governed.—Whenever any militia shall

be called forth into actual service as aforesaid, they shall be governed

by the articles of war w^iich govern the troops and the militia which

are in the service of the United States ; and courts martial shall be held

as therein di-'^ected, to be composed of militia officers only, for the trial

of any person in the militia ; but to the cashiering of any officer or

capital punishment of any person, the approbation of the commander-
in-chief shall be necessary; and when any militia shall be in actual

service, they shall bo allowed the same pay and rations as are allowed

by law to the militia of the United States.

93. Duty of commanding ojicers of counties.—If a sudden invasion

should be made, or sm insurrection should happen in any county in this

state, the commanding officer of the militia in such county is hereby

authorized and required to order out the whole or such part of the

militia as he may think necessary, and in such manner as he may think

best for repelling or suppressing such invasion or insurrection, and shall

call on the commanding officer of the adjacent county for such aid as

he may think necessary, who shall forthwith and in like manner furnish

the same ; and in thp event of any militia ordered out by the command-
ing officer of a county as aforesaid, such officer shall immediately give

notice of the same and the cause thereof to the commanding officer of

the brigade or divij^ion, who shall forthwith report the same to the

commander-in-chief.

99. Expresses.—That major-generals, brigadier-generals, and colo-

nels commandants of regiments, be and they are hereby vested with

powers to employ such persons, and contract with the same at any rate

not exceeding four dollars per day, to ride express for transmitting

such orders as in their judgment may be for the good of the public

service: Provided, that a day's riding for any express be not less than

thirty-five miles, during the necessary time they may be actually en-

gaged in performing such duty, to be paid by the governor out of the

contingent fund, upon their producing a certificate of the general or

officer so employing them : And provided also, that no express em-

ployed by the colonel or commandant shall be allowed pay unless in

case of insurrection or invasion.

97. Dec. 19, 1818, sec. 29, Prince 594.

98. lb. sec. 29, ib.

99. Dec. 19, 1818, sec. 30, Frince 594.
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100. Apportionment of militia.—When any detachment of militia

may be required of this state by the proper authority, for the service of

this or the United States, it shall be the duty of the adjutant-general to

apportion the number required from the several divisions and brigades
;

and the governor shall give orders to the commanders of divisions for

carrying the same into effect.

101. Detachments, how officered.—It shall be the duty of the colonel

of the regiment or regiments, from which said militia are taken, to make
out an alphabetical list of all the men so detached, and transmit the

same to the executive office within ten days ; and the governor shall

officer the same out of the line of officers, out of which such officers

are required within the regiment or regiments from which said men are

taken. And it shall be the duty of the executive, when a brigadier's

command or major-general's is called out, to appoint a brigadier or

major-general, out of the brigadiers or major-generals then in command
in the state, to command the same. :

SEC. II. PRIVILEGES.

102. Exemptions from seizure and arrest.—All arms, ammunition

and equipments, the troopers' horses and furniture, of the militia, shall

be exempted from execution and distress at all times, and their persons

from arrest and process in civil cases, while going to, continuing at, or

returning from muster, and while in actual service.

103. Exempted from payment of toll.—All officers whilst on duty,

and any militia called to musters or parades, or to courts martial, or to

courts of inquiry, having to pass over toll bridges, ferries, or through

turnpike gates, shall pass toll free, going to and returning from such

muster, parade or court as aforesaid.

104. Persons exempted from military duty.—All persons who now
are or may hereafter be exempted by the laws of the United States,"^

and all clergymen regularly ordained, shall be exempted from militia

duty.

100. Dec. 19, 1818, sec. 44, Prince 596.

101. lb. sec. 45, ib.

102. Ib. sec. 20, ib. 591.

103. Dec. 19, 1818, sec. 37, Prince 595.

104. Ib. sec. 43, ib. 596.

* Persons exempted by the laws of the Ujiiied States.—The vice-president of
the United States; the officers, judicial and executive, of the government of the

United States ; the members of both houses of congress, and their respective

officers; all custom-house officers with their clerks; all post-officers, and stage-

drivers, who are employed in the care and conveyance of the mail of the post-

office of the United States ; all ferrymen employed at any ferry on the post road
;

all inspectors of exports ; all pilots; all mariners actually employed m the sea
service of any citizen or merchant within the United States; and all persons who
now are or may hereafter be exempted by the laws of the respective states, shall

be, and are hereby exempted from militia duty, notwithstanding their being above
the age of eighteen, and under the age of forty-five years. 1 Gradon 294.
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105. Ferrymen exempted.—All persons who are regularly employed
as ferrymen liable to perform militia duty, shall, for and during the period

they are employed as aforesaid, btj exempt from militia duty in times of

peace.*

SEC. III. MILITARY STOREKEEPERS.

106. Appomtment of military storeJceepers.—It shall be the duty of

his excellency the governor to appoint some suitable person as military

storekeeper in the city of Savannah, and some other proper person as

military storekeeper in the city of Milledgeville, each of whom shall be

annually appointed by the executive.

107. Duty of military storekeepers.—It shall be the duty of mili-

tary storekeepers to take possession of the public arms, munitions,

arsenals, and such other public buildings and property therewith con-

nected as may properly belong to them as military storekeeper at their

respective stations, and the same safely to keep, to clean, and keep in

good order; to make annually a report to his excellency the governor,

of the number and kind, the order and condition of the arms, munitions,

and other public property in their custody, to be by the governor laid

before the general assembly, and to obey such orders and directions as

may from time to time be given to them by the governor.

108. Salaries, how paid.—The salary of the military storekeeper

at Savannah, shall be three hundred dollars, and the salary of the mili-

tary storekeeper at Milledgeville shall be four hundred dollars, to be

paid annually after the report of said storekeepers shall have been

made to the governor in terms of this act ; and for that purpose the

governor is authorized to draw his warrant on the treasury for the

amount of the salaries herein fixed, to be paid out of any moneys not

otherwise appropriated.

SEC. IV. MILITARY BOOKS.

109. Distribution—His excellency the governor is moreover required

to contract for a sufficient number of copies of the rules and discipline

prescribed by congress, or which may be hereafter prescribed for the

troops of the United States, as will furnish the commanding officers

of every company throughout the state with one copy, all which shall

be the property of the company, and descend to them in the succession

of captains as long as they last.

105. June 11,1825, sec. 1, Prince 741. 108. Dee. 31, 1838, sec. 2, Pam. 158.

106. Dec. 31, 1838, sec. 1, Pam. 157. 109. Dec. 19, 1818, sec. 46, Prince 596.

107. lb. sec. 1, ib.

* For exemption of aliens, see chap, xi, 1[ 92, and exemption of officers of the

liversitv, see chan.. vi, H 95.university, see chap., vi, f 95.
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ART. VI. COURTS OF INQUIRY.

StC. I. FINES AND PENALTIES.

110. Major-generals,—The following forfeitures, pains and penalties

shall be incurred for delinquencies, to wit: major-general or command-
ing officer of a division, for failing to discharge the duties required by
this act, or disobeying any order legally issued by the commander-in-

chief, shall, for each and every such offence or neglect, forfeit and pay a

sum not exceeding one thousand dollars; for acting in contempt of any

order given by the commander-in-chief, to him directed, for every such

offence, forfeit and pay a sum not exceeding two thousand dollars, or be

removed from office, according to the provisions of the third section and

fourth article of the constitution, or both, at discretion.

HI. Brigadier-generals.—By a brigadier-general or commanding
officer of a brigade, for failing to discharge the duties imposed by this

act, or disobeying any order legally issued by a superior officer, shall, for

each and every such offence or neglect, forfeit and pay a sum not ex-

ceeding six hundred dollars ; for acting in contempt of any order to him

directed, legally issued by a superior officer, forfeit and pay for every

such offence a sum not exceeding fourteen hundred dollars, or be re-

moved from office, according to the provisions of the third section and

fourth article of the constitution, or both, at discretion.

112. Colonels.—That the following forfeitures and penalties shall be

incurred for delinquencies, to wit: by a colonel or commanding officer

of a regiment, failing to appear at musters, or on any other necessary

occasion, armed and uniformed as the law directs ; for failing to take an

oath, to summon any court or board, or failing to order a regimental or

battalion muster ; to report delinquent officers ; to make returns of his

regiment ; shall, for each and every such offence or neglect, forfeit and

pay a sum not exceeding one hundred and forty dollars ; for failing to

call into service any militia legally detached from his regiment, six hun-

dred dollars.

113. Lieutenant-colonels,—By lieutenant-colonel or major, for failing to

appear at muster, or on any other necessary occasion, armed and uni-

formed as above ; for failing to take an oath, to attend any court ov board
;

to give notice of any regiment or battalion muster, to report delinquen-

cies or make any return, he shall forfeit and pay for each offeiace and
neglect, a sum not exceeding sixty dollars ; for failing to call ibrth his

battalion with due despatch, or any detachment of men, or officers that

may be required from time to time by the commanding officer of his

regiment, or the commander-in-chief of the state, three hundred dollars.

114. Captains,—By a captain, for failing to appear at muster, or on

any other necessary occasion, armed and uniformed as the law directs

;

for failing to take an oath, to attend any court or board ; to enrol his

men and take an account of their arms, accoutrements, and amcnunition
;

110. Dec. 19, 1818, sec. 19, Prince 590. 113. Dec. 19, 1818, sec. 19, Vrince 590.

111. lb. sec. 19, ib. 114. lb. sec. 19, ib.

112. Ib. sec. ]9, ib.
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to appoint or draft non-commissioned officers, as directed by this act

;

to give notice of regimental, battalion and company musters; to cause

his roll to be called, and his company to be exercised; to examine his

company, and report delinquencies and defaulters ; or make any return

as directed by this act, shall forfeit and pay for each and every such

offence and neglect a sum not exceeding forty dollars ; for failing to call

forth such officers and men as may from time to time be legally called

for from his company, or failing on such occasion to repair to the place

of rendezvous, he shall forfeit and pay a sum not exceeding one hun-

dred and twenty dollars.

115. Subalterns.—By a subaltern officer, for failing to appear at mus-

ter, or on any other necessary occasion, armed and uniformed as the law

directs, for failing to take an oath, or attend any court, for each and every

such offence he shall forfeit and pay, at the discretion of the court of

inquiry, a sum not exceeding twenty dollars ; for failing to repair to the

place of rendezvous when ordered upon any call from the commander-
in-chief, he shall forfeit and pay a sum not exceeding one hundred

dollars.

116. Non-commissioned officers and musicians.—By a non-commission-

ed officer or musician, for refusino; or neo;lectinQ- to act as such, after havino-

been legally drafted or taught, to give due notice to their respective

squads of all musters, and to such of them as they are ordered to sum-

mon to courts of inquiry ; for failing to attend any muster or courts of

inquiry when ordered ; for failing to appear properly armed and accoutred

at aforesaid muster, he shall forfeit and pay a sum not exceeding twenty-

five dollars, for each and every such offence, at the discretion of a court

of inquiry ; for failing to repair to his rendezvous when legally drafted

and ordered upon any call from the commander-in-chief, a sum not ex-

ceedinor one hundred dollars.

117. Privates.—By a private soldier, for failing to attend any muster

when legally warned thereto, or failing to attend by the time appointed

(which, for all musters to be held throughout the state, shall be by eleven

o'clock in the morning), armed and accoutred as this act directs, shall

forfeit and pay for each offence a sum not exceeding twenty dollars, at

the discretion of the court of inquiry ; for failing to repair to his rendez-

vous, properly armed, accoutred and equipped, when legally drafted and

ordered upon any call from the commander-in-chief, a sum not exceed-

ing one hundred dollars, at the discretion of a court of inquiry.

118. Deserters.—And in addition to the foregoing all non-commis-

sioned officers and privates, who may be hereafter drafted, who shall

refuse or neglect to appear, agreeably to such order as may be issued

with such object, shall in every respect be considered as deserters, and

be liable to the rules and articles of war, in such cases provided ; ex-

cepting in the case of privates, where a good and sufficient substitute

shall be furnished.

119. Fines may be remitted.—And if any non-commissioned officer or

115. Dec. 19, 1818, sec. 19, Prince 590. 118. Dec. 19, 1818, sec. 19, Prince 591.

116. lb. sec. 19, ib. 591. 119. lb. sec. 19, ib.

117. Ib. sec. 19, ib.
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private shall be returned as a delinquent for not appearing armed and

accoutred as the law directs, the court of inquiry before whom the

same shall be tried, may, if it appears reasonable, and the delinquent

shall make it appear that he was unable to procure the legal equipment,

remit the fine incurred by him.

1^20. Minors and apprentices.—The fines and penalties incurred by

minors and apprentices, for the breach and neglect of their duty, in

any particular service by law required of them, shall be paid by the

parent, guardian, or master.

121. Delinquents^ for non-payment, how punished.—When any com-

missioned, non-commissioned officer or private has been regularly fined

for misconduct, or neglect of duty, and no goods and chattels can be

found whereon to levy the said fine, that then it shall be lawful to

imprison the said delinquent one day for each dollar, to the amount of

his fine ; and it shall be the duty of the keeper of such jail to receive

such offender or defaulter, and to keep him or them in close custody for

the term in such warrant expressed, and until such offender or defaulter

shall have satisfied such keeper for his fees on his confinement : Provided,

no jailer shall detain such person or persons more than one day for his

fees.

SEC. TI. ORGANIZATION OF COURTS.

122. Regimental and battalion courts.—There shall be regimental,

battalion, and volunteer company courts of inquiry, to be appointed and

ordered by the commanding officers of regiments, battalions and com-

panies, under the following rules and regulations : regimental courts of

inquiry shall be held within sixty days after each review or regimental

muster, to consist of at least seven, and not more than eleven of the com-

missioned or brevetted officers of the regiment : battalion courts of inquiry

shall be held within thirty days after each battalion muster or review, in

counties containing but one battalion, to consist of at least five and not

more than seven of the commissioned or brevetted officers of the bat-

talion, which officers in both cases shall be regularly detailed by the

commanding officer of the battalion or regiment, as the case may be,

and notified thereof on the day of muster or review, or by a citation

under his hand, delivered by the adjutant, or left at their place of abode,

two days previous to the sitting of the court, and designating the time

and place of holding such court, and the officer highest in rank shall

preside ; but in case of equality of rank, seniority shall give a prefer-

ence ; and the several regimental and battalion courts of inquiry, when
convened at the time and place appointed, shall have power to assess

fines on all delinquent officers and soldiers within their regimental or

battalion districts ; and all defaulters at regimental or battalion musters

or reviews, shall be tried at the courts which may next happen.

123. Power and authority.—The courts of inquiry of regiments

and battalions, in counties containing but one battalion, shall also have

120. Dec. 19, 1818, sec. 19, Prince 591. 122. Deo. 23, 1831, sec. 22, Prince 603.

121. lb. sec. 36, ib. 595. 123. lb. sec. 22, ib. 604.

17



258 MILITARY AND MARINE REGULATIONS.

power to order the issuing of execution against delinquent provost-

marshals or other officers charged with the collection of the funds of

the regiment or battalion, for such sum or sums as they may, when re-

quired, fail to account for, directed to the sheriff (or his deputy) of the

county, whose duty it shall be to collect and pay over the same to the

payniaster of the regiment or battalion.

124. Militia company courts.—There shall be company courts of

inquiry of every description, ordered by the commanding officer of com-
panies, within twenty days after each muster or on the next muster day,

to be composed of at least three of the commissioned or brevetted offi-

cers of said company, under the same rules and regulations as pointed

out for volunteer companies in said section, and the commanding officer

of said companies, of every description, shall be allowed to stay the

issuing of execution against any delinquent, upon his making affidavit

stating the facts before any officer authorized to administer the same
within ten days after the sitting of said company courts, and the com-
manding officer of said company shall lay the same before the next

company court of inquiry, who may upon the merits of said affidavit

remit or confirm the same, and order it collected.

125. Notice to delinquents.—Ten days' previous notice shall be served

in writing to any delinquent officer, non-commissioned officer or private,

by the adjutant or sergeant-major, to all field and staff officers, and to

the commanding officers of the different companies, whose duty it shall

be to issue orders to their respective sergeants to serve a notification on

all subaltern officers, non-commissioned officers and privates, of the time

and place the court of inquiry shall sit.

126. Evidence of notice.—A written or verbal declaration before

the court of inquiry by said adjutant and sergeants, or any other officer

or soldier, shall be sufficient evidence to such courts of such notices and

services.

127. Duty of officer returning delinquents.—The commanding offi-

cers of regiments and battalions shall, at their respective regimental

and battalion musters, take notice of all delinquent officers, and shall

lay the same, together with the returns of delinquencies of the command-
ing officers of companies, at company, battalion and regimental musters,

before the court of inquiry appointed under this act, to take cognizance

of and determine on tliem ; and to each of the said returns shall be

annexed the following certificate, to wit: "I do certify, that the return

hereunto annexed, contains all the delinquencies which have occurred

since my last return, having duly examined the same."*

128. Courts of inquiry may organize company districts.—In counties

having but one battalion, the court of inquiry in said battalion shall be

authorized to lay out, form or alter company or justices' districts in said

county .f

124. Dec. 23, 1833, sec. 3, Prince 606. 127. Dec. 19, 1818, sec. 21, Prince 592.

125. Dec. 19, 1828, sec. 2, ib. 602. 128. Dec. 23, 1831, sec. 7, ib. 605.

126. Dec. 19, 1818, sec. 21, ib. 592.

* Part of this section omitted, as superseded by preceding T[ 125.

t Inferior courts are authorized to lay out districts. See Part III.
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129. Volunteer company courts.—Volunteer company courts of inquiry

shall be held within twenty days after each muster, or on the next mus-

ter day, to be composed of at least three of the commissioned or bre-

vetted officers of said company, and the officer highest in rank shall pre-

side, and may have a clerk, who shall keep a record of their proceed-

ings, and receive the fines that any delinquent may voluntarily pay

within ten days after each court, without cost, and after the expiration

of ten days he shall issue execution against all persons on whom fines

may have been assessed, who have failed to pay the same, and shall be

allowed to charge twenty-five cents cost for issuing the same, directed

to any constable within the bounds of said company, to execute and

return, signed by himself and countersigned by the presiding officer of

said court, and the fund thereby created, shall, by the direction of the

officers, be applied to the equipment of said company.

SEC. III. CLERK ; PROVOST-MARSHAL ; COLLECTION OF FINES.

130. Election of clerk andprovost-marshal.—The commissioned offi-

cers of the respective regiments and of battalions, in counties containing

but one battalion, shall at their first convention, after the first day of

March next, that may be occasioned by brigade, regimental (or bat-

talion as above provided) orders, shall proceed under the superintend-

ence of three or more of the officers of the battalion or regiment, to the

election of a clerk and provost-marshal, and after ascertaining the per-

sons elected, grant to each of them a certificate of the same, and the

persons thus elected shall attend the regimental or battalion court of

inquiry, which may next happen within their respective districts, and

on producing the certificate hereinbefore directed to be given, the

presiding officer shall administer, or cause to be administered, the fol-

lowing oath or affirmation, viz.

:

131. Oath and tenure of office.—I, A. B., do solemnly swear, (or

affirm,) that I will faithfully discharge the duties of clerk (or provost-

marshal) of the (insert the number of the regiment or battalion) Georgia

militia, to the best of my understanding, so help me God ; which oath

shall be entered on the minutes of said court, and subscribed by the

persons taking the same, and when thus qualified they may continue to

discharge the duties assigned them during their residence within the regi-

mental or battalion district, for w^hich they may have been elected,

unless removed by the concurrence of tw^o thirds of the members of any
regimental or battalion court of inquiry, on a charge and proof of mal-

practice.

132. Clerks^ duty.—It shall be the duty of said clerks to attend all

the battalion and regimental courts of inquiry thereafter to be held in

their respective districts, and to keep a fair record of the proceedings of

said courts, and within ten days after each court make out a list of all

fines assessed thereat, designating the district in which each delinquent

resides, and also of the appropriations made by said court, and forward

129. Dec. 23, 1831, sec. 22, Prince 603. 131. Dec. 23, 1831, sec. 24, Prince 604.

130. lb. sec. 24, ib. 604. 132. lb. sec. 24, ib.
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it to the paymaster of the regiment or of the battalion, in counties con-

taining but one battalion, who is authorized to receive and receipt for

the fines that any delinquent may voluntarily pay.

133. Executions for and collection of fines.—The clerk shall imme-

diately after the expiration of thirty days issue execution against each

delinquent, who has failed to pay the fine assessed against him, or to

file the affidavit hereinbefore required; signed by himself and counter-

signed by the presiding officer of the court, or in his absence by any

other officer who was a member of the court, and directed to the pro-

vost-marshal of the regiment or battalion, or any lawful constable, within

the said regiment or battalion, which execution shall be by the clerk

delivered to the provost-marshal, (and take his receipt thereof, which

shall be by the clerk given to the paymaster,) who may distribute the

same to the several constables within the regimental or other district

for collection, or proceed to collect the same under the same rules and

regulations in regard to constables' sales generally, and such executions

shall have the same dignity as though they had been issued by a justice

of the peace, and the same costs awarded the clerks and provost or

constable collecting, as in cases of equal dignity in justices' courts.

134. Stay of executions.—The commanding officer of regiments or

battalions, upon receiving the affidavit of any delinquent, (previous to

the issuing of execution,) properly attested by any officer authorized to

administer the same, and showing good cause why he should not have

been fined, may direct the clerk to stay the issuing of execution until

the sitting of the succeeding court, when said affidavit shall be laid be-

fore the court, who may upon the merits thereof remit or continue said

fine, and direct that it be collected forthwith.

135. Provost-marshaVs duty.—The provost-marshal shall be re-

quired, within six months from the time of receiving the executions from

the clerk, to pay all moneys which may have come into his hands,

through the collection thereof, to the paymaster of the regiment, and

to return such executions as cannot be collected, with the truth of the

case endorsed on the back thereof, and all such as have been collected

by the clerk.

136. Vacancies, how filled.—When any vacancy shall happen by
death, resignation, or otherwise, of any provost-marshal or clerk, it shall

and may be lawful for the regimental court of inquiry and battalion

courts of inquiry, in counties containing but one battalion, to elect a

clerk or provost-marshal, as the case may be, to fill said vacancy, under

the same requisitions as ])ointed out in the said recited section, and in

case of either failing to attend any court required of them, when order-

ed, he shall be fined at the discretion of the court of inquiry, so ordered

to attend, in a sum not exceeding ten dollars, to be appropriated as other

fines under the militia laws of this state.

137. Application of fines.—The moneys arising from fines and for-

feitures by virtue of this act, shall be considered as a fund to defray the

133. Dec. 23, 1831, sec. 24, Prince 604. 136. Dec. 23, 1833, sec. 4, Privce 606.

134. lb. sec. 24, ib. 137. Dec. 19, 1818, sec. 26, ib. 592.
135. Ib. sec. 24, ib. 605.
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expenses arising under the same, to provide standards and colors for the

battahons and regiments, musical instruments for companies, ammunition

for field days, and every other kind of warlike arms, implements, or

equipage, which, in the opinion of the court of inquiry, may tend to the

advancement of the militia service, and moreover the court of inquiry

shall, from time to time, appropriate such sums as they shall think just

and right, as a compensation to their clerks and paymasters, and any

other person necessarily employed in carrying the militia law into effect,

within the bounds of their respective regiments.

ART. VII. COURTS MARTIAL.

SEC. I. MEMBERS OF THE COURT.

138. Number requisite for the trial of general oficers,—All future

courts martial for the trial of general officers, shall be composed of the

number of seven, instead of thirteen, as now provided by law.

139. For the trial of officers below the grade of general,—All future

courts martial, for the trial of officers below the grade of general, shall be

composed of five, instead of thirteen members, as now provided by law.

140. For the trial of officers below the rank of brigadier-general.—
The trial of all officers, below the rank of brigadier-general, by court

martial, shall be by a board of officers of a superior rank.

141. Supernumeraries,—The governor be authorized to summon
supernumeraries for attendance upon courts martial ; and that in all cases

where such supernumeraries do not sit upon such courts martial, they shall

receive pay for mileage only, at the rate which is now allowed by law.

142. Judge advocate for divisions,—It shall be the duty of each

major-general to nominate and appoint one fit and proper person, who
shall bear the title of major, to act as judge advocate, whose duty it

shall be to attend all courts martial held in said division.

143. For regiments.— It is hereby made the duty of the colonel

commandant of each regiment of the militia, to nominate and appoint

one fit and proper person, who shall bear the title of lieutenant, to act

as judge advocate, whose duty it shall be to attend all courts martial

held in the regiment for which he may be appointed, and to any other

court martial in the division, on which he may be detailed, who shall

be considered as part of the colonel's staff.

144. Court sworn; form of oath,—Before any court martial shall

proceed to hear and determine on any case, they shall take the following

oath, to be administered by the presiding officer to every other member,

and then by the officer next in rank to him, to wit: "I, , do sol-

emnly swear, that I will well and truly try the case now before me, ac-

cording to the evidence and the opinion I entertain of the spirit and in-

tention of the laws of this state, and of the United States, and that I will

not divulge the vote or opinion of any member of this court, unless re-

138. Dec. 27, 1843, sec. 1, Pam. 134. 142. Dec. 19, 1818, sec. 38, Prince 595.

139. lb. sec. 2, ib. 143. Dec. 21, 1831, sec. 1, ib. 602.

140. Dec. 22, 1840, sec. 7, ib. 12f) 144. Dec. 19, 1818, sec. 27, ib. 593.

141. Dec. 27, 1843, sec. 3, ib. 134.
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quired to give evidence thereof in a court of justice, in a due course of

law, until tlie sentence shall be approved of by the proper authority

—

so help me God.

145. Compensation of members of the court,—Officers and the

judge advocate detailed on a court martial for the trial of an officer or

officers under arrest, shall each be allowed the sum of four dollars per

day during the time of their actual session, and four dollars for every

thirty miles in going to and returning from such court martial, to he paid

by the executive, or such judge advocate or officers producing the cer-

tificate of the president of such court martial.

SEC. II. ARRESTS.

146. Of general officers.—The commander-in-chief of the state,

upon complaint for misconduct or neglect of duty, lodged in writing in

the executive office, by five or more of the commissioned officers, shall

cause to be arrested any major-general, brigadier-general, the adjutant,

or quarter-master-general, and order a court martial of all the other

generals, field officers, or captains, or so many of them (having a regard

to seniority) as shall amount to thirteen,^ which court martial shall pro-

ceed in the same way and under the same restrictions as is hereinafter

provided for the trial of field officers.

147. Of feld officers.—Any major-general, or brigadier-general,

for misconduct within their own knowledge, or upon complaint lodged

in writing by two commissioned officers, shall have power to arrest any

colonel, lieutenant-colonel, major of battalion, or any other officer

attached to their respective staffs ; and the commanding officer of the

division shall order a court martial for such colonel, lieutenant-colonel,

major of battalion, major of brigade, or inspector, to be composed of

one brigadier-general, and of as many field officers and captains as shall

make up a number of not less than thirteen ;f and such court martial

shall proceed to hear and determine on all offences against military order

and decorum, and may censure, fine, or cashier such officer, which sen-

tence shall be final when approved by the commander-in-chief of the state.

148. Of company officers.—Any brigadier-general, colonel, lieuten-

ant-colonel or major, for misconduct in any captain, subaltern, or regi-

mental staff officer, within his own knowledge, or upon complaint lodged

in writing by any commissioned officer, may arrest such captain, subal-

tern or regimental staff officer, and the brigadier or commanding officer

of a brigade shall order a brigade court martial for the trial of any such

offender, to be composed of one or more field officers, and as many cap-

tains and subalterns as will make up a number of not less than thirteen ;f

and such court martial shall proceed to hear and determine on all offences

against military order and decorum, and may censure, fine, and cashier

every officer so tried, which sentence shall be final when approved by
the officer ordering such court.

145. Dec. 19, 1818, sec. 41, Prince 596. 147. Dec. 19, 1818, sec. 27, Prince 593.
146. lb. sec. 27, ib. 592. 148. lb. sec. 27, ib.

* Now seven. See ante H 138. f Now five. See ante 1[ 139.
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SEC. III. NOTICE AND WITNESSES.

149. Officers entitled to twenty days'' notice.—All officers arrested shall

have at least twenty days' notice in writing of the time and place of the

sitting: of the court for his or their trial, and be furnished with a list of

the officers detailed to sit on said court ; and it shall be the duty of the

field officers issuing an arrest to give the adjutant or officer serving the

same authority to summon all such witnesses on both sides as may be

pointed out by the parties.

150. Witnesses.—For obtaining the necessary evidence for the trial

aforesaid, the commander-in-chief of the state, or the presiding officer

of the court martial, shall issue his summons, and every j)erson so sum-

moned failing to attend and give evidence shall be subject to be tried by

a court martial, and if an officer, may, at the discretion of such court, be

cashiered, or fined not exceeding six months' pay, as by the law of the

United States is allowed to such officer when in service ; and if a non-

commissioned officer or soldier, or person not enrolled, to be reported to

a court of inquiry of the regimental district, in whose bounds he shall re-

side, and be there subject to such fines and penalties as they may think

proper to inflict, not exceeding twenty dollars.

151. Witnesses sworn; form of oath.—All persons summoned or

called to give evidence before any court martial, shall take the fol-

lowing oath, to be administered by the president, or judge advocate, to

wit : " I, , do solemnly swear, that the evidence I will give in the

case now in hearing, shall be the truth, the whole truth, and nothing but

the truth—so help me God."
152. How compensated.—All witnesses attending upon courts martial

hereafter to be held, shall receive two dollars per day.

153. Evidence ofguilt.—If any officer arrested for trial, shall refuse

or neglect to attend, such refusal or neglect shall be deemed ipso facto

sufficient evidence of his guilt, so far as to authorize the court to subject

such offender or defaulter to such fines and penalties as might have been

inflicted, had the individual appeared, and been regularly convicted of

the charges preferred against him.

SEC. IV. SENTENCE.

154. Sentence; by whom approved.—So much of the militia law as

gives the brigadier-general, or officer ordering a court martial, the power
of approving, be and the same is hereby repealed ; and that all sentences

amounting to cashiering of any officer passed by a brigade court, shall be

laid before the major-general of the division for his final approval.

155. Cashiering.—When any militia officer shall be cashiered, he

shall not be eligible to hold any commission for the term of three years

thereafter.

149. Dec. 22, 1819, sec. 10, Prince 597. 153. Dec. 19, 1818, sec. 28, Prince 594.
150. Dec. 19, 1818, sec. 27, ib. 593. 154. Dec. 22, 1819, sec. 9, ib. 597.
151. Ib. sec. 27, ib. 155. Dec. 19, 1818, sec. 27, ib. 593.
152. Dec. 27. 1843, sec. 4, Pam. 134.



CHAPTER X.

QUARANTINE, SHIPPING AND PILOTAGE.

ANALYSIS.

ART. I. QUARANTINE.

SEC. I. GENERAL QUARANTINE LAW.

1. Quarantine, when and how performed.

2. Penalty for non-compliance.

3. Penalty for going on board without li-

cense.

4. Duty of quarantine officers.

5. "When and how relieved from quaran-

tine.

6. Cargoes to be aired.

7. Measures to prevent the spread of con-

tagious disorders.

8. Duty of pilots relative to health of crews.

9. Penalty for refusing to answer.

10. Duration of quarantine regulated.

11. Governor's proclamation.

12. Expenses, how paid.

SEC. II. JURISDICTION OF CORPORATIONS.

13. Jurisdiction of Savannah.
14. Powers of mayor and aldermen.

15. May remove infected persons.

16. May detain infected vessels or persons.

17. Duty of masters of vessels arriving in

certain months.
J 8. Bond and security to be given.

19. Penalty for landing passengers within

the city.

20. Penalty for landing within fifty miles.

21. Duty of householders to make report.

22. Penalties, how recovered and applied.

23. May be compounded.

24. Vessel liable for penalties.

25. Election of health otficer.

26. Compensation of health officer and har-

bor master.

27. Fees of health officer.

28. Penalty of physicians for concealing con-

tagious diseases.

29. Corporation may purchase land for laza-

retto.

30. Health laws of Savannah extended to

Darien.

SEC III. OF COUNTIES AND TOWNS.

31. Authority and duty of justices of the

peace.

32. Justices of inferior court, when to pro-

vide temporary hospital.

33. Vaccine matter to be furnished gratis.

ART. 11. SHIPPING.

SEC. I. MASTERS AND SEAMEN.

34. Justices may apprehend articled sea-

men.
35. Costs, how paid.

36. Persons crediting seamen, amount lim-

ited.

37. Penalty for enticing or carrying away
seamen.

38. Penalty for aiding or assisting in deser-

tion.

39. Penalty for harboring.

40. Penalty of tavern keepers.

41. Penally of masters for withholding cer-

tificate.

42. Penalty for hiring seamen without cer-

tificate.

43. Penalty of ferrymen.

SEC II. SPECIAL JURISDICTION FOR SEAMEN.

44. How constituted ; manner of proceeding.

45. Defendant entitled to notice ; trial.

46. Powers of the court ; witnesses.

47. Articled seamen, when not detained by
civil process.

48. Seamen, when free from arrest.

49. Mayor of Savannah vested with certain

powers.

50. Seamen entitled to summary hearing.

51. Officers required to attend court.

52. Jury, how drawn.
53. Court of common pleas and mayor of

Savannah.
54. Jurisdiction, when extended to justices

of the peace.

SEC III. TONNAGE.

55. Certain duties repealed.

ART. HI. PILOTAGE.

SEC I. COMMISSIONERS OF PILOTAGE.

56. Appointment, powers and duty.

57. Oath of commissioners.

58. Vacancies, how filled.

59. Commissioners for the port of Savannah.
60. Number reduced.

61. Pilots' fees.

62. Fees not to be reduced.
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SEC. II. QUALIFICATION OF PILOTS.

63. Persons eligible to be pilots.

64. Term of service required before receiv-

ing certificate.

65. Licensed pilots only entitled to fees.

66. Pilot's bond and oath.

67. Form of oath.

68. Conditions of bond.

69. Nev^^ bond to be given in certain cases.

70. Pilots, how removed.

SEC. III. DUTIES AND LIABILITIES OF PILOTS.

71. Penalty for acting without authority.

72. How prosecuted.

73. Penalties, how levied and collected.

74. When liable for damages.

SEC IV. COMPENSATION OF PILOTS,

75. Rates of pilotage.

76. Fees advanced.

77. May be reduced.

78. Pilotage, how recovered.

SEC V. PILOTS AND MASTERS OF VESSELS.

79. Masters refusing pilot liable for pilotage.

80. Shall pay regular pilotage.

81. Exception in favor of coasting vessels.

82. Pilot, when entitled to preference.

83. Pilots to moor vessels.

84. When compelled to pilot to another port.

85. Remedy when illegally carried away.
86. Masters to give security for pilotage in

certain cases.

SEC VI. DISPUTES, HOW SETTLED.

87. Disputes between pilots and masters.

38. Appeal allowed ; how tried.

89. Witnesses.

90. Liability of witnesses.

9L Interrogatories to examine non-residents.

92. To examine transient persons.

93. Officers' fees.

SEC VII. FINES AND GENERAL ISSUE.

94. Appropriation of fines.

95. Plea of general issue, when authorized.

ART. IV. INTERNAL NAVIGATION.

SEC L BOATS AND CREWS.

96. Boats to have bills of lading.

97. Penalty for neglect or refusal.

98. Owners of boats liable for thefts,

99. Restrictions on boat hands,

100. Penalty of owner or patron.

101. Act of 1816 extended to all navigable

rivers

102. Penalties inflicted.

103. Offences, in what counties punishable.

104. Shipments by slaves shall be in the bill

of lading.

105. Duty of inferior courts,

SEC II. OBSTRUCTIONS.

106. Penalty for obstructing navigation.

107. Penalty for throwing ballast into

rivers.

108. Offenders may be arrested and bound
over.

109. Powers of justices of the peace.

110. Fines and forfeitures, how appropriated.

111. Appropriations for internal navigation,

112. Interest only to be used.

ART. V. DOCKAGE, WHARFAGE,
AND STORAGE.

SEC I. RATES ALLOWED IN SAVANNAH.

113. Owners of wharves allowed to charge

wharfage, &c.

SEC II. RATES ALLOWED IN DARIEN.

114. Savannah rates adopted.

ART. L QUARANTINE.

SEC. I. GENERAL QUARANTINE LAW.

1. Quarantine, when and how performed.—When any country shall

be infected with the plague, or other malignant distemper, all vessels,

boats, persons, and goods, shall be subject to, and be liable to perform quar-

antine, as in this act directed ; and during such quarantine, no person or

persons coming, or goods imported in any such ship, vessel, or boat, shall

come on shore, or go on board any other ship, or vessel, or boat, or be

landed or put into any other ship, or vessel, or boat, in any place with-

in this state, other than such place as shall be appointed for that purpose
;

nor shall any person go on board any such ship, or vessel, or boat, with-

out license first had and obtained in writing under the hand of such per-

son or persons who shall be appointed to see quarantine performed ; and

1. Dec. 14, 1793, sec. 1, Frince 270.
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the said ships or vessels, or boats, and the persons and goods coming and

imported in, or going on board the same, during the time of quarantine
;

and all ships, vessels, boats, and persons, receiving any persons or goods

under quarantine, shall be subject to such orders, rules, and directions,

touching quarantine, as shall bemade by the authority directing the same.

2. Penalty for non-compliance.—If any commander, or master, or

other person taking the charge of any ship, or vessel, or boat, coming

from any place infected as aforesaid, shall go himself, or permit, or suffer

any seaman or passenger to go on shore, or on board any ship, or vessel,

or boat whatsoever, during the quarantine, or until such ship, or vessel,

or boat, shall be discharged from quarantine, without such license as

aforesaid : and if any person or persons whatsoever, who shall arrive

in any port or place within this state, in any ship, or vessel, or boat,

which shall, by reason of his coming from any country or place infected

with any contagious distemper, be obliged to keep quarantine, shall quit

such ship, or vessel, or boat, by coming on shore, or going on board any

other ship, or vessel, or boat, before or while under quarantine, it

shall and may be lawful for the person or persons appointed to see such

quarantine duly performed, and they are hereby required, to compel such

person or persons to return on board of such ship, or vessel, or boat, and

there to remain during the time of quarantine.

. 3. Penaltyfor going on board without license.—If any person or per-

sons whatsoever, shall presume to goon board, and return from such ship,

or vessel, or boat, required to perform quarantine, before or during the

time of quarantine, without a license as aforesaid, every such offender

shall be compelled ; and in case of resistance, by force and violence, be

compelled by the person or persons appointed as aforesaid, to return on

board such ship, or vessel, or boat, and there to remain during the time

of her quarantine, and shall afterwards be liable to a fine or imprison-

ment, as hereinbefore directed, in case of persons quitting a ship, or

vessel, or boat, performing quarantine, and to be disposed of as in that

case provided ; and the master of such ship, or vessel, or boat, is hereby

obliged to receive and maintain such person on board accordingly.

4. Duty of quarantine oncers.—It shall and may be lawful for any

officer of the customs, or such as shall be appointed to take care that

such quarantine be duly performed, to seize any boat or skiff belonging to

such ship or vessel, or which shall therewith be found, and to detain the

same until the quarantine shall be performed ; and in case any officer, or

other person instructed as aforesaid, shall voluntarily suffer any seaman
belonging to such ship, or vessel, or boat, or any passenger therein, to

quit such ship, or vessel, or boat, while under quarantine, every such

offender shall forfeit and pay the sum of one hundred pounds sterling for

every such offence, one third thereof to the informer, and the remaining

part thereof to be applied as hereinbefore directed, to be recovered in

any of the courts of this state, with costs of suit.*

2. Dec. 14, 1793, sec. 2, Prince 271. 4. Dec. 14, 1793, sec. 4, Prince 271.

3. lb. sec. 3, ib.

* How far the latter part of this paragraph is superseded, see T[ 14.
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5. When and how relieved from quarantine duty.—After the quaran-

tine shall have been duly performed according to the directions of this

act, and upon proof to be made by oath of the master or other person

having charge of said ship, or vessel, or boat, and two of the persons be-

longing to the said ship, or vessel, or boat, before any one of the justices

of the peace of this state, that such ship, or vessel, or boat, and all and

every person therein, have duly performed the quarantine as aforesaid,

and that the ship, or vessel, or boat, and all the persons on board, are

free from any infectious distemper; then, in such case, such justice is

hereby required to give a certificate (gratis) thereof, and thereupon such

ship, or vessel, or boat, and all and every person therein, shall not be

liable to any further restraint, by reason of any matter or thing contained

in this act.

6. Cargoes to be aired.—Provided nevertheless, and be it further

enacted. That the goods imported in such ships, or vessels, or boats, shall,

after such quarantine performed, be opened and aired, in such places and

for such time as shall be directed concerning the same.

7. Measures to prevent the spread of contagious disorders.—When-
ever the governor or commander-in-chief for the time being shall find it

necessary to give any orders or directions for preventing any contagious

distemper being brought into this state, or from any part of this state in-

fected therewith, into any uninfected part of this state, by persons travel-

ling by land or by water, it shall and may be lawful for the said governor

or commander-in-chief, by proclamation for that purpose to be issued, to

prohibit all and every person or persons coming from such infected places,

to enter into or come within such bounds, limits, or lines as shall be in

such proclamation described, for and during such time as shall be therein

mentioned, and to appoint boats and sentinels to put the same in due exe-

cution ; and the persons appointed, and every of them, shall have the

same power to compel any person attempting to pass through or within

such bounds, limits, or lines, to return, as is by the act given to the per-

sons to be appointed for seeing quarantine duly performed, and shall be

liable to the same penalties for suffering persons wilfully to pass through

or within the same ; and all and every person or persons wilfully pass-

ing through or within the said bounds, limits, or lines, shall be liable to

the fine or imprisonment hereinbefore directed in case of any person's

quitting any ship, vessel, or boat performing quarantine, and to be dis-

posed of as in that case provided.

8. Duty of pilots relative to health of creivs.—The pilot or pilots

belonging to the several ports of this state, do before his or their entering

on board any ship or vessel designed for this state, make strict inquiry

of every master or commander of the same, whether the plague, small-

pox, malignant fever, or any other contagious distemper, be in such ships

or vessels ; and every such master or commander is hereby strictly en-

joined, without equivocation or reserve, to give just and true answers to

all such inquiries of the said pilot or pilots, under the penalties herein-

after mentioned and expressed ; and in case the said pilot or pilots

5. Dec. 14, 1793, sec. 5, Frince 271. 7. Dec. 14, 1793, sec. 7, Prince 271.

6. lb sec. 6, ib. 8. lb. sec. 8, ib. 272.
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shall, upon inquiry as aforesaid, find that the plague, small-pox, malig-

nant fever, or any other contagious distemper, be in such ship or vessel,

such pilot or pilots are hereby strictly forbidden and prohibited from

entering therein, on any pretence whatever.

9. Penalty for refusing to answer.—If the master or commander
of any ship or vessel, or any doctor, officer, or foremastman belonging

thereto, shall refuse to answer or give any untrue answer to any pilot or

pilots relating to the healthiness of all persons on board the said ship or

vessel, or shall refuse to be sworn or affirm to, or answer such questions

as may be put to him by the health officer, or other person having autho-

rity so to do, such master or commander, or such doctor, officer or fore-

mastman, shall forfeit and pay the sum of one hundred pounds sterlingj

to be recovered and applied as hereinbefore mentioned.

10. Duration of quarantine regulated.—The quarantine of any
persons or vessels, or of their goods, shall be of such duration, and in

such places and under such regulations as shall be devised and held ex-

pedient, so far as respects the arrival of vessels or persons in Tybee or

Wassaw inlets and rivers thereof, under the inspection of the corpora-

tion of Savannah ; and so far as respects other inlets or rivers in this

state, under the inspection of the justices of the county or commissioners

of the town adjacent to such inlet or river, or commissioners of pilotage

of such port, as the case may happen ; and such corporation, justices, or

commissioners, are hereby fully authorized to fix such sentinels, guard

boats, and to use all and every means in their power to enforce this law

for the purposes intended.

11. Governor's proclamation.—On the notification of such corpora-

tion, justices, or others herein empowered, after notifying to the people

of the district they live in, of the necessity of ordering quarantine to

be performed, forthwith to transmit by express or post, an exact account

and statement thereof to the governor and commander-in-chief for the

time being, who is directed to publish the same by proclamation, en-

joining and requiring a due obedience to the rules adopted for the pre-

venting contagious distempers being spread in this state, and a due

obedience of the duties required of such regulations accordingly.

12. Expenses, how paid.—And it is hereby enacted [that] an appro-

priation [bej'made of all moneys that shall be expended by any of the

powers or constituted authorities, that shall arise from enforcing this

act, and the same shall be defrayed by the governor of this state, and

charged to the contingent fund thereof; all former laws respecting per-

forming quarantine, and to prevent the spreading of contagious distem-

pers, so far as relates thereto, are hereby repealed.

SEC. II. JURISDICTION OF CORPORATIONS.

13. Jurisdiction of Savannah.—The jurisdiction of the corporation

of the said city of Savannah, shall, in cases of quarantine, extend to all

ships and vessels which shall enter any port or inlet from Ossabaw

9. Dec. 14, 1793, sec. 8,M.i^C.392. 12. Dec. 14, 1793, sec. 14, Prince 273.

10. lb. sec. 9, lb. 13. Dec. 10, 1803, sec. 1, ib.

11. lb. sec. 10, Pnnce 272.
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Sound to Tybee, including all inlets, rivers, and creeks within those

limits.

14. Poivei's of mayor and aldermen.—It shall and may be lawful to

and for the mayor and aldermen of the said city, and they are hereby

vested with full power and authority to take cognizance of, and inquire

into all violations of the said act, committed within the limits aforesaid;

and upon such inquiry the said mayor and aldermen shall and may, as

they shall think proper, according to the nature and degree of the

offence, either bind the offender or offenders over to appear at the next

superior court, to answer to any indictment that may be preferred

against him, her, or them, in terms of the said act ; or they may proceed

against such offender or offenders in a summary manner, as is usual and

customary with the said corporation in other cases, and inflict and levy

such fine or fines on the offender or offenders, not exceeding fifty dol-

lars for each and every offence, as they in their judgment shall think

fit and necessary, to deter others from offending in like manner ; and in

case no goods or chattels shall be found, whereon to levy such fine or

fines as aforesaid, then it shall be lawful to and for the said mayor and

aldermen to commit the offender or offenders to the common jail, there

to remain without bail or mainprize, for a term not exceeding one month,

or until the said fine or fines, together with the costs and charges of

prosecution, shall be fully paid and satisfied ; any thing in the said act*

contained to the contrary hereof in any case notwithstanding.

15. May remove infected persons.— It shall and may be lawful to

and for the said mayor and aldermen to remove from the said city, any

person or persons who may be infected with the small-pox, or other con-

tagious disorder, to such place or places without the limits thereof as

they may appoint for that purpose.

16. May detain infected vessels or persons.—It shall be lawful for

the corporation of the city of Savannah, whenever they shall have

reason to suspect that any vessel or vessels, person or persons, has or

have sailed, or come from any port or place infected, or supposed to be

infected with any malignant or contagious disorder, by resolution or

order to require and compel the said vessel or vessels so arriving, or

person or persons, to come to anchor, or stop at any place by the said

resolution or order pointed out, until an examination is made by the

health officer as to the state and condition of the said vessel or vessels,

person or persons, and until sufficient purification shall have taken

place, and a certificate of the health officer obtained to that effect.

17. Duty of masters of vessels arriving in certain months.—Any
master or commander of any ship or vessel arriving between the first

of July and the last day of October, inclusive, from a foreign country,

or from any other part of the United States, who shall enter his ves-

sel at the custom-house in the city of Savannah, shall within twenty-

four hours after such entry make a report in writing on oath to the

mayor of said city, of the age, name, and occupation of every person

14. Dec. 10, 1803, sec. 2, Prince 273. 16. Dec. 2, 1805, sec. 1, Prince 274.
15. lb. sec. 4, ib. 17. Dec. 22, 1819, sec. 1, ib.

* Act of Dec. 14, 1793, If 1—2.
"
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who shall have been brought as passenger in such ship or vessel on her

last voyage, upon pain of forfeiting for every neglect or omission to

make such reportj the sum of seventy-five dollars for every alien neg-

lected to be so reported aforesaid.

18. Bond and security to be given.—It shall be lawful for the said

mayor, or in his sickness or absence, any person legally authorized to

act in his place, to require every such master of such ship or vessel, to

be bound with two sufficient sureties to the mayor and aldermen of the

city of Savannah, in such sums as the mayor or such person so legally

authorized as aforesaid may think proper, not exceeding three hundred

dollars for each passenger, to indemnify and save harmless the said

mayor and aldermen, and the commissioners of the poor-house and
hospital, and their successors, from all and every expense and charge

which shall or may be incurred for tlie maintenance and support of any
such person so introduced, and for the maintenance and support of the

child or children of any such person which may be born after such im-

portation, in case such person so imported, or any such child or children,

shall at any time within six months after the said importation become
chargeable to said city.

19. Penalty for landing passengers within the city.—If such person

so brought as aforesaid, and not being a citizen of the United States,

shall be permitted or suffered to land within the said city from any such

ship or vessel, before such bond shall have been given, and without a

permission in writing from the said mayor, or person so legally authorized

as aforesaid, the master or commander of such ship or vessel shall be

subject to the penalty of three hundred dollars for every person so suf-

fered or permitted to land as aforesaid.

20. Penalty for landing within fifty miles.—If any person who
may have been a passenger in any such ship or vessel, and not being a

citizen of the United States, shall be suffered to land from such ship or

vessel at any place within the distance of fifty miles from the said city,

with intent to proceed to the said city, otherwise than in the said ship

or vessel, the master or commander thereof shall be liable to the like

penalty of three hundred dollars for every such person so sufTered or

permitted to land.

21. Duty of householders to maJce report.—If any householder in

said city shall knowingly entertain in his house or family any alien so

landed as aforesaid, and shall not report such alien to the said mayor, or

in case of his sickness or absence, any person legally authorized to

officiate in his place, within the twenty-four hours after such entertain-

ment commences, he or she shall forfeit and pay the sum of fifty dollars

for every such alien so entertained.

22. Penalties, how recovered and applied.—All and singular the said

penalties and forfeitures arising in said city, shall and may be sued for

and be recovered with full costs of suit by action of debt, in the supe-

rior court of this state, in the name of the said mayor and aldermen, and

18. Dec. 22, 1819, sec. 2, Prince 274. 21. Dec. 22, 1819, sec. 4, Frince 275.

19. lb. sec. 2, ib. 275. 22. lb. sec. 5, ib.

20. Ib. sec. 3, ib.
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when recovered by them shall be apphed towards the support of the

poor of the said city, and the defendant in every such suit shall be held

to special bail, and upon every such trial for any penalty or forfeiture

supposed to be incurred by the landing of any such persons as aforesaid

within the said city, the same landing shall be presumed unless the

defendant shall prove that the said person was taken or sent to some
foreign country without having been suffered to land as aforesaid.

23. May be compounded.— It shall be lawful for the said mayor and

aldermen to compound for the said penalties and forfeitures, or any of

them, either before or after suing for the same, upon such terms as the

circumstances of the defendant or of the case may in their judgment

require.

24. Vessel liable for penalties.—Every ship or vessel from which

such aliens shall have been so landed without permission in writing from

the said mayor or person so legally authorized as aforesaid in his place,

shall be liable for the said penalties, and may be proceeded against by

attachment or any other mode in similar cases allowed by law, unless

the owner thereof or their agents shall give bond with sufficient sureties

to the sheriff or his deputy, in the name of the mayor and aldermen, for

the payment of the said penalties and every of them, which may have

been incurred during or since the last voyage of the said ship or vessel,

or for paying the value of such ship or vessel towards the satisfaction of

such penalties as may have been so incurred by suffering any alien to

land as aforesaid, and such value shall be ascertained by the wardens of

the port of Savannah, or any tw^o of them.

25. Election of health oj/icer.—The mayor and aldermen of the city

of Savannah shall, on their first regular meeting in December next

(eighteen hundred and twenty-three), and annually on their first regular

meeting in December thereafter, proceed by ballot to elect a health

officer for the port of Savannah, who shall be under the direction and

control of the said mayor and aldermen, and subject to such ordinances,

rules and regulations, as the said mayor and aldermen may make and

prescribe for the better regulation of the duties of said health officer.

26. Compensation of health ofjicer and harbor master.—The said

mayor and aldermen be, and they are hereby empowered to regulate the

compensation to be allowed for the services of the said health officer,

and the harbor master of the port of Savannah.

27. Fees of health officer.—The health officer of the port of Savan-

nah, and the visiting physicians of any other port, that shall visit any

vessel or vessels, and grant a certificate of the health of the ci^ew and

passengers on board, or visit the same, if directed so to do, under this

law, shall be entitled to have and receive the following fees from the

captain or owner of such vessel, before such vessel shall be permitted to

enter: for every ship, snow, brig, or bilander, tw^o dollars: for every

schooner, sloop, perriager, or boat, one dollar; coasting vessels coming

from one inlet into the state to another inlet in the same, excepted.

23. Dec. 22, 1819, sec. 6, Prince 275. 26. Dec. 19, 1823, sec. 2, Prince 762.

24. lb. sec. 7, ib. 27. Dec. 14, 1793, sec. 11, ib. 272.

25. Dec. 19, 1823, sec. 1, ib. 762.
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28. Penalty of physicians for concealing contagious diseases.—Any
physician or other person or persons, who shall be knowing to the exist-

ence of any case of plague, small-pox, varioloid, and their modifications,

within the city of Savannah, or in its vicinity, and so knowing shall wil-

fully conceal the same, or who shall not immediately and promptly give

information thereof to the health officer of said city, or to the chairman

of the board of health, he. she, or they shall be indicted for the same,

and upon conviction, shall be subject to imprisonment not exceeding

twelve months, in the common jail, and a fine of not exceeding five hun-

dred dollars, both at the discretion of the court.

29. Corporation may purchase land for lazaretto.—Tt shall and

may be lawful for the mayor and aldermen of the city of Savannah, and

the hamlets thereof, to purchase for the use of said city, as much land in

the county of Chatham as may be deemed by them necessary for the

erection of a lazaretto, or suitable building, wherein persons infected with,

or laboring under small-pox or any contagious disease, shall be detained

and kept, in pursuance of the quarantine laws of this state, until relieved

or permitted to leave the same by the mayor and aldermen aforesaid;

and that the said mayor and aldermen shall have the same powers and

like jurisdiction over the land so purchased, as they now have within the

jurisdictional limits of the city of Savannah, as at present limited, so long

as the same shall be used for the purposes herein contemplated.

30. Health laws of Savannah extended to Darien.—All acts and

parts of acts, and laws of this state, which have been passed to regulate

the quarantine and other health laws, in, to, or for the city of Savannah,

shall, and they are hereby declared to be in full force and effect, in the

city and port of Darien, and the waters attached thereto, as much as if

the same were expressly named therein. And the most full and ample

references shall be made to them, to and for the use of the city of Da-
rien, and to protect its health, under the direction and supervisal of the

mayor and aldermen of the said city of Darien, agreeable to any ordi-

nance that they may pass : Provided, the same does not contravene, or

impugn the constitution of this state.

SEC. III. OF COUNTIES AND TOWNS.

31. Authority and duty of justices of the peace.—With respect to

the other rivers and inlets of this state, the same powers which are

hereby vested in the corporation of Savannah, is and are hereby given

to and vested in the justices of the county, or commissioners of the town

adjacent to such inlets or rivers, or the commissioners of pilotage of the

port, as it may happen ; and they are hereby authorized to proceed in

the same manner as is hereinbefore mentioned, with respect to the

mayor and aldermen of Savannah.

S'2. Justices of inferior court, when to provide temporary hospital.—
The justices of the inferior court of any county, or the corporate autho-

28. Dec. 22, 1830, sec. I, Prince 276. 31. Dec. 10, 1803, sec. 3, Prince 273.

29. Dec. 26, 1831, sec. 1, ib. 32. Dec. 29, 1836, sec. 1, ib. 277.

30. Dec. 14, 1830, sec. 1, ib.
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rities of any city in this state, within the limits of which any infectious

disease may appear, are, and they are hereby authorized and empowered

to provide a suitable temporary hospital for the afflicted, to furnish them

with subsistence, medicine and nurses, and they are hereby further

authorized to provide a guard to prevent the communication with others

of the sick, and their attendants, and to order the destruction of infected

clothing, and also the interment of the dead.

33. Vaccine matter to he furnished gratis.—That his excellency the

governor cause a supply of vaccine matter to be purchased and kept on

hand at different and convenient places throughout the state, to be fur-

nished to the people gratis, for inoculation, and that he pay for the same

out of the contingent fund.*

ART. II. SHIPPING.

SEC. I. MASTERS AND SEAMEN.

34. Justices may apprehend articled seamen.—If any seaman or

mariner, having entered or shipped himself on board any ship or vessel

within this province, or which shall come to the same, and having signed

an agreement or contract with the master or commander thereof to

proceed upon any voyage therein mentioned, shall absent himself from

such ship or vessel for the space of twenty-four hours, without leave

had and obtained from the said master or commander, or other chief

officer having the command of such ship or vessel, or shall refuse or

neglect to perform his duty on board the same, or refuse to proceed on

the voyage mentioned in such agreement or contract, signed as afore-

said, it shall and may be lawful for any justice or justices of the peace,

within their respective jurisdictions, upon application being made to him

or them by such master or commander, to issue his or their warrant or

warrants, to apprehend such seaman or mariner, and upon proof of such

absence without leave had and obtained, or of such neglect or refusal as

aforesaid, to commit such seaman or mariner to the jail or workhouse for

any time not exceeding thirty days.

35. Costs, how paid.—The charge of apprehending, committing, and

maintaining such seaman or mariner, during his confinement as aforesaid^

shall be paid by the complainant, which charge he is hereby authorized

to deduct out of the wages due, or to be due to such seaman or mariner.

36. Persons crediting seamen ; amount limited.—If any person or

persons whatsoever, after the passing of this act, shall give credit to or

trust any seaman or mariner belonging to any ship or vessel within this

province, having signed any agreement or contract to proceed therein as

aforesaid, for any sum exceeding five shillings, except by leave of the

33. Dec. 9, 1843, sec. 1, Pam. 168. 35. Mar. 6, 1766, sec. 2, Prince 755.

34. Mar. 6, 1766, sec. 1, Prmce 754. 36. lb. sec. 3, ib.

* By the first clause of this section, so much of the act of Dec. 29, 1836,

Prince 277, as required the expenses incurred on account of small-pox and other

pestilential diseases, to be paid out of the state treasury, is repealed. Omitted.
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master or commander of such ship or vessel, he, she, or they, so giving

credit to or trusting such seaman or mariner as aforesaid, shall, for every

such offence, lose the moneys or goods so credited or trusted.*

37. Penalty for enticing or carrying away seamen.—If any person

or persons shall board any ship or vessel, in any port or harbor, or on
any of the waters of this state, with intent to inveigle, entice, convey
away, abduct, with or without violence, or secretly carry off any articled

seaman or mariner, or apprentice, from such ship or vessel, or shall

afford any conveyance or facility to such seaman or mariner, or appren-

tice, to desert or leave such ship or vessel, then and in each of such
cases, such person or persons so offending, shall be liable on conviction

to fine or imprisonment, at the discretion of the court.

38. Penalty for aiding or assisting in desertion.—If any person or

persons shall aid or assist in any way or manner, any articled seaman or

mariner, or apprentice, to desert from his ship or vessel, while within the

waters of this state, or shall inveigle, entice, convey away, abduct, or

carry, with or without violence, or secretly carry off, any articled sea-

man or mariner, or apprentice, from any such ship or vessel, such person

or persons so offending, shall on conviction be liable to fine or imprison-

ment, at the discretion of the court.

39. Penalty for harboring.—If any person or persons shall harbor,

secrete, entertain, lodge or keep, or shall directly or indirectly suffer to

be harbored, secreted, entertained, lodged or kept in or about his house
or premises, any articled seaman or mariner, or apprentice, knowing the

said seaman or mariner, or apprentice, to have deserted from his ship or

vessel, such person or persons shall on conviction be fined in a sum of not

more than five hundred dollars, or imprisoned at the discretion of the court.

40. Penalty of tavern keepers.—All and every keeper or keepers of
taverns, or tippling houses, or any other person or persons whatever,

who, from and after the passing of this act, shall sell any wine, punch,
beer, ale, cider, or any spirituous liquor whatever, to any seaman or

mariner belonging to any ship or vessel, and having signed any ao-ree-

ment or contract as aforesaid, to the amount of more than one shillino-

and sixpence, in any one day, or shall entertain, or suffer any seaman or

mariner as aforesaid to drink or tipple in his, her, or their house, or fur-

nish such seaman or mariner with any liquor as aforesaid, after the hour

of nine of the clock at night, unless with the knowledge or by the leave

and consent of the master or commander of the ship or vessel to which

such seaman or mariner shall belong, such keeper of tavern or tipplino-

house, or such person or persons so offending, shall, upon proof of such

offence, forfeit the sum of twenty shillings sterling, to be recovered and

applied as in this act is before directed.

41. Penalty of masters for withholding certificate.—Any and every

seaman or mariner, whose agreement or contract entered into with any

master or commander of any ship or vessel, within this province, for the

37. Dec. 27, 1843, sec. 1, Pmn. 136. 40. March 6, 1776, sec. 5, Prince 755.

38. lb. sec. 2, ib. 41. lb. sec. 6, ib.

39. lb. sec. 3, ib. 137.

* Fourth section of the act of March 6, 1766, repealed by the act of Dec. 27,

1843. Sec. 4, Pam. 137. Omitted.
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performance of any voyage therein specified, shall be fulfilled and deter-

mined, shall and rnay demand of and from the said master or com-

mander, a certificate thereof, and of his discharge from such ship or

vessel, which certificate such master or commander is hereby required

to give, under the penalty of five pounds steiling, to be recovered by

warrant of distress, and sale of the offender's goods, under the hands

and seals of any two justices of the peace, for the parish where such

offence was commiited, and be to his majesty, and applied one half to

the informer, and the other half to the poor of the said parish ; and

upon refusal of said master, or commander, to give such certificate with-

out just cause, any two justices of the peace, upon due application and

proof thereof, are hereby empowered to give such certificate, which

shall be of equal force, as if given by such master, or commander ; and

such justices shall receive for every such certificate so given by them as

aforesaid, the sum of one shilling sterling, to be paid by such master, or

commander, refusing as aforesaid.

42. Penalty for hiring seamen without certificate.-—No master or

commander of any ship or vessel within this province, shall hire, receive,

entertain, or ship, any seaman or mariner belonging to, and pretending

to be discharged from any other ship or vessel, unless such seaman or

mariner shall have a certificate of his discharge as aforesaid, under the

penalty of ten pounds sterling, to be recovered and applied as the pen-

alty in this act inflicted upon masters or commanders refusing to give

such certificate.

43. Penalty offerrymen.—If any person or persons keeping or attend-

ing any ferry within this province, shall willingly or wilfully transport,

or suffer to be transported over such ferry, any fugitive seaman or mari-

ner, not having a certificate of discharge as directed by this act, he shall,

upon conviction thereof before any one of his majesty's justices of the

peace, for the parish where such offence was committed, forfeit five

pounds sterling, to be recovered by warrant of distress, and sale of the

offender's goods, and be to his majesty, to and for the use of any person

or persons informing of and suing for the same.*"

SEC. II. SPECIAL JURISDICTION FOR SEAMEN.

44. How constituted ; manner of proceeding.—It shall and maybe
lawful for the judge of the court of common pleas and oyer and ter-

miner for the city of Savannah, and also for the mayor of the city of

Savannah, upon the petition made to either of them by any shipmaster,

supercargo, owner or consignee of any vessel, or any articled seamen,

who shall have any dispute or difference with any person touching any

contract, agreement, sale, promise, debt, or demand whatsoever, or shall

be charged with any assault, or assault and battery, or trespass to the per-

son, not punishable with death or imprisonment in the penitentiary, setting

forth in such petition the nature of his, her, or their case, and at the same

42. March 6, 1766, sec. 7, Prince 756. 44. Dec. 26, 1831, sec. 1, Prince 496.

43. lb. sec. 8, ib.

* Section nine of the act of March 6, 1776, perpetuates the said act. Omitted.

See also chap. I, U 37, p. 94.
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time making oath that he, she, or they cannot, without great inconve-

nience or damage to him, her, or them, wait the determination of such

matter in difference, or the trial of such charge, by the ordinary and

usual course of proceeding in the courts of the state, to order, and the

said judge or the said mayor is hereby required and directed to order

and appoint a special or extraordinary court, to be held within forty-eight

hours after the grant of such order for the trial of any such cause, mat-

ter in difference, charge or trespass.

45. Defendant entitled to notice ; trial.—At the time and place

which the said judge or mayor shall appoint, the parties being duly no-

tified by twelve hours' previous notice of such time and place, shall

attend personally, or by attorney, before the said judge or mayor, and

the said judge or mayor shall then hear the parties, and shall in a sum-

mary manner proceed to judge and determine such cause, and shall

forthwith by the usual process of said court, execute the judgment of

said court, in such cause, unless exceptions to such judgment shall be

taken by either party on the pronouncing said judgment; and if either

party shall so except to any such judgment, it shall be his duty forth-

with to apply to the judge of the superior court of the eastern district

for a certiorari founded on such exception, which if allowed by the

judge of said district within twenty-four hours after the rendition of such

judgment, shall be a supersedeas thereof; and in case of the absence of

the judge of said district, then time shall be allowed to the party

making such exception, until the return of said judge, the said party

giving good bond and security to the other party in the sum of two

hundred dollars, conditioned to abide the final decision of the cause.

46. Powers of the court ; witnesses.—The said judge or mayor shall

at such special or extraordinary courts, have full power to try each cause

in which captains or commanders of vessels or articled seamen are con-

cerned as parties, in the most summary and speedy manner, and to

compel the attendance of witnesses by the most summary process that

can be devised, and that no more delay shall occur in the trial of such

causes than such as are indispensable to the due administration of justice.

47. Articled seamen, when not detained hy civil process.—And for

the purpose of avoiding vexatious arrests and fraudulent detention of

articled seamen, Be it further enacted. That it shall not be lawful for

any keeper of a tavern or tippling house, or any other person, when an

articled seaman shall have been committed to jail hy his captain, owner
or consignee, to lodge a detainer under the pretence of civil process

founded on a debt ; but that in such case when an articled seaman or

seamen shall have been committed to jail by any captain, owner or

consignee of a vessel, it shall be the duty of the jailer to surrender such

seaman upon the requisition of such captain, owner or consignee, so

committing him, notwithstanding any detainer which may or shall have

been lodged against such seaman founded on civil process.

48. Seamen when free from arrest.—It shall not be lawful for any

sheriff, constable, or other officer, to arrest any articled seaman on civil

45. Dec. 26, 1831, sec. 2, Prince 496. 47. Dec. 26, 1831, sec. 4, Frince 497.
46. lb. sec. 3, ib. 497. 48. lb. sec. 5, ib.
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process within twenty-four hours next immediately before the time which
shall have been designated by advertisement for the sailing of such ves-

sel, or after the lapse of such time, if such vessel shall have been de-

tained beyond that time by adverse winds" or other causes ; and in case

of any such arrest within such time, the said judge or mayor shall have

full power and authority to discharge such seaman instantly on the ap-

plication of the captain, owner or consignee, showing that such arrest

was made after the time in this section prohibited, and further, that the

officer making such arrest shall be punishable by indictment in the said

court, and on conviction, shall be sentenced by the said court to a fine

not exceeding one hundred dollars.

49. Mayor of Savannah vested with certain powers.—The provin-

cial act of assembly, entitled '' an act to punish seamen or mariners

neglecting or deserting their duty on board their respective ships or ves-

sels, and for preventing seamen and mariners from being harbored or

running in debt," passed sixth March, seventeen hundred and sixty-six,*

shall be, and is hereby declared to be In full force, and that the said

judge or the said mayor shall In the summary manner aforesaid, exercise

all the powers, jurisdiction and authority by that act vested In justices

of the peace, and that the said judge or mayor shall be and hereby is

fully empowered to carry into effect the provisions of that act as fully

and to all intents and purposes, as justices of the peace could have done

immediately after the passage of said act.

50. Seamen entitled to summary hearing.—If any articled seaman

shall, after the passage of this act, be arrested under civil or criminal

process, Issued by any justice of the peace, or justice of the Inferior

court, the captain, owner or consignee of the vessel to which such sea-

man shall be under articles at the time of such arrest, shall be entitled

to apply to the said judge or mayor for a summary hearing and deter-

mination of such cause of arrest In the manner In the first and second

sections of this act prescribed, a/id the said judge or mayor shall have

full power and authority to take jurisdiction and cognizance of such

cause, and finally to decide the same ; and it shall be the duty of the

officer making such arrest, and of the justice from whom the process

emanated, on the requisition of the said judge or mayor, to transmit to

the said judge or mayor all documents and papers In relation thereto.

51. Officers required to attend court.—The sheriff and clerk of the said

court of common pleas and oyer and terminer for the city of Savannah,

shall In person or by deputy attend such special or extraordinary courts,

and shall be entitled to the same fees that by law they are now entitled

in ordinary cases; and that it shall be the duty of the clerk of said

court to require of the plaintiffs in such cause the sum of three dollars,

which shall be paid to him for the use of said city, to be taxed in the

bill of costs against the losing party.

52. Jury, how drawn.—It shall be the duty of the judge of the

court of common pleas and of oyer and terminer of the city of Savan-

49. Dec. 26, 1831, sec. 6, Prince 497. 51. Dec. 2fi, 18.31, sec. 8, Prince 498.

50. lb. sec. 7, ib. 52. Dec. 21, 1833, sec. 1, ib.

* See ante 1[ 34—36, 40—43. Perpetuated. See chap. I, T[ 37, p. 94.
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nah, in all causes for the summary trials of which he has, by an act

passed on the twenty-sixth day of December, eighteen hundred and

thirtv-one, been authorized to hold special and extraordinary courts, to

draw the necessary jury or juries as authorized by the sixteenth section

of the act of the eighteenth of December, eighteen hundred and nine-

teen,* creating said court, forthwith, or within twenty-four hours after the

petition has been made, upon which by said act the said judge is re-

quired to hold special or extraordinary courts.

53. Court of common pleas and mayor of Savannah.—It shall and

may be lawful for the judge of the court of common pleas and oyer

and terminer, for the city of Savannah, and also for the mayor of the

city of Savannah, upon the petition made to either of them, by any

ship-master, supercargo, owner or consignee of any vessel, or any ar-

ticled seamen, that he, she or they are plaintiffs, or have charged any

person with an assault, or assault and battery, or trespass to the person,

not punishable with death, or imprisonment in the penitentiary, to hold

special or extraordinary courts for the summary trial of such causes,

under the same restrictions and as provided by the above recited act,

and the act amendatory of the same, passed the twenty-first day of

December, eighteen hundred and thirty-three.f

54. Jurisdiction, when extended to justices of the peace.—All civil

actions, which by the above recited act, the judge of the court of com-
mon pleas and of oyer and terminer for the city of Savannah, or the

mayor of said city, are authorized to try and determine, the amount of

which shall not exceed thirty dollars, may be tried by any justice of

the peace, for that part of the county of Chatham, embraced within

the corporate limits of the city of Savannah, under the same restrictions

as to petition notice, affidavit, and set forth in the first section of the

said recited actjj and that all and every process issued by any justice,

by authority of this act, shall be served by any lawful constable, of the

above recited part of the county of Chatham, and shall be determined

by a jury of five, to be drawn instanter from the jury box of said ma-
gistrate, which said jury shall be summoned to appear, for the trial of

said action or actions, within forty-eight hours from the time of issuing

the process or processes ; and further, that the costs shall be the same
as in other cases of jury trials, in magistrates' courts.

SEC. III. TONNAGE.

55. Certain duties repealed.—All laws and parts of laws heretofore

passed for the purpose of levying or authorizing so to be levied a duty

on tonnage in the river or harbor of Savannah, either for the purpose of

compensating the harbor master or health officer, or for the use of the an-

chors, buoys and chains put down in the said river, or for any other pur-

pose, shall be, and the same are hereby repealed, so far as they authorize

the levying of such tonnage duty ; and no officer appointed by or act-

ing under the authority of this state, or the said city of Savannah, shall

53. Dec. 23, 1837, sec. 1, Farn. 77. 55. Dec. 19, 1823, sec. 2, Frince 762.
54. lb. sec. 2, ib. 78.

* See Prince 493. 1 For which see ante T[ 44-51, and 52. t See ante H 44.
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be authorized to ask, demand, or receive any tax or duty on tonnage in

the said river or harbor of Savannah : Provided always, that nothing in

this act contained shall operate to prevent the collection of any sum
heretofore due, for any of the causes aforesaid, but that the commission-

ers of pilotage shall be, and they are hereby authorized to enforce the

collection of the same ; and they are hereby authorized and required to

apply any unexpended balance in their hands to the purpose of removing

or lessening the obstructions in Savannah river between the said city of

Savannah and Five Fathom Hole.

ART. III. PILOTAGE.

SEC. I. COMMISSIONERS OF PILOTAGE.

56. Appointment, powers, and duty,—The several persons hereinafter

named be commissioners for the regulation of pilots, rates, and all mat-

ters relating to the pilotage for the ports hereinafter mentioned, viz., for

the bar of Tybee and river Savannah,* and for the several bars and inlets

lying to the northward of Saint Catherine's bar, [five persons namedf ;]

for the bar of St. Catherine's and river Medway, and for the several bars

and inlets to the southward of St. Catherine's bar as far as Turtle river,

[five persons! ;] and for the bar of St. 'Mary's, and for all the bars and
inlets south of the said Turtle river, [also five personsf.] Three of each

respectively are hereby declared to be a quorum, and who are hereby

empowered to nominate, appoint, and license such person or persons as

they shall think to be most fit and competent, to act as pilots for the

conducting of vessels inward to and outward from the several ports for

vv^hich they shall be licensed, during their good behavior severally and
respectively.

57. Oath of commissioners.—Every commissioner of pilotage, before

he enters on his duty as such, shall take and subscribe the following oath

or affirmation, to wit:

—

"I, A. B., do solemnly swear, (or affirm, as

the case may be,) that I am a citizen of the United States, and an

inhabitant of the state of Georgia ; and that I will truly and faithfully

discharge the duty of a commissioner of pilotage, without fear, favor, or

affection, so help me God."
58. Vacancies, how filled.—If there shall happen to be a deficiency

of the said number of five commissioners respectively, by death, resig-

nation, or departure out of this state, the surviving or remaining number,

in such case, shall apply to the governor or commander-in-chief for the

time being, who is hereby empowered to appoint a new commissioner or

commissioners to fill any vacancy that shall so happen, and so on from

time to time, and at all times hereafter, whensoever there shall be a defi-

ciency of the said number of five commissioners for each district.

59. Commissioners for the port of Savannah.—Ten commissioners

of pilotage, for the port and harbor of Savannah, shall be elected by the

mayor and aldermen of the city of Savannah, at their first regular meet-

ing in January next ; any six ofwhom shall constitute a quorum, to trans-

56. Dec. 6, 1799, sec. 1, Prince 758. 58. Dec. 6, 1799, sec. 1, Frince 759.

57. Dec. 23, 1830, sec. 6, ib. 768. 59. Dec. 23, 1830, sec. 5, ib. 767.

* See post ly 59. t Names omitted.
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act business ; and no owner or part owner of a pilot boat, sliall be eligible

to the appointment of a commissioner of pilotage. All vacancies occur-

ring, shall be filled by the said mayor and aldermen ; and six months'

absence shall be considered to vacate the seat of a commissioner of

pilotage.

60. Number reduced.—Whenever the board of commissioners for the

regulation of pilots' rates, and all matters relating to the pilotage for the

bar of Tybee and river Savannah, shall be reduced in number from re-

signation or otherwise, from ten members to seven, then and thereafter

said number of seven shall constitute a board as aforesaid, a majority of

whom shall compose a quorum for the transaction of business.

61. Pilots^ fees.—The pilots for the port and harbor of the city of

Savannah, shall receive all fees allowed by the act of the twenty-fourth

of December, one thousand eight hundred and thirty-six, to the pilots

of the several ports and harbors of this state.

62. Fees not to be reduced.—The commissioners of pilotage for the

port and harbor of Savannah, shall not have the power or the right of

reducing the fees of the pilots of the port and harbor of the city of

Savannah from the rates established by the act of the twenty-fourth of

December, one thousand eight hundred and thirty-six, and by this act.

SEC. II. QUALIFICATION OF PILOTS.

63. Persons eligible to be pilots.—It shall not be lawful for any per-

son to be commissioned as a pilot, but a citizen of the United States, and

whose usual residence has been therein, and who shall furnish good

recommendation of his character, capability, and attachment to our

government.

64. Term of service required before receiving certificate.—No per-

son shall receive a certificate to act as a pilot, until he shall have served

two full years in a decked boat, and has given satisfactory evidence of

character and skill. Every certificate pilot shall serve eighteen months,

before he shall be entitled to an increased authority : Provided, That in

case of emergency, the commissioners of pilotage shall, by and with the

advice and consent of the mayor of the city of Savannah, appoint such

additional pilots as the said mayor shall deem expedient ; the restrictions

contained in this section to the contrary notwithstanding.

65. Licensed pilots only entitled to fees.—No person shall be entitled

to receive any fee, gratuity or reward for conducting or piloting any ves-

sel inward to or outward from any of the ports or harbors for which a

pilot shall be licensed, unless such person is properly nominated, appoint-

ed; and licensed by the commissioners of the port where such vessel is

bound to, or going from, and that no person may meddle, interfere, or

disturb the licensed pilots in the way of their duty.

66. Pilot's bond and oath.—Every pilot or pilots, warranted or to be

warranted, or licensed as aforesaid, shall enter into bond with the com-

60. Dec. 25, 1837, sec. 1, Pam. 190. 64. Dec. 23, 1830, sec. 8, Prince 768.

61. Dec. 28, 1843, sec. 1, ib. 137. 65. Dec. 6, 1799, sec. 2, ib. 759.

62. Ib. sec. 2, ib. 66. Ib. sec. 4, ib.

63. Dec. 12, 1815, sec. 1, Prince 762.
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mlssloners of pilotage, with two or more securities, in the penalty of two

thousand dollars, to his honor the governor and his successors for the due

execution of their office, and shall take and subscribe the following oath,

to be tendered by the said commissioners, or any quorum of them, for

the time being, before the said pilot or pilots shall be entitled to receive

any fee or reward in that capacity, viz.

:

67. Form of oath.—" I, A. B., appointed pilot for the port and

harbor of , do solemnly and sincerely swear, that I will well and

truly execute and discharge the business and duty of a pilot in the said

port and harbor of , according to the best of my skill and know-
ledge, and that I will at all times, (wind and weather permitting,) use

ray best endeavors to repair on board all ships and vessels that I shall

conceive to be bound for, coming into, or going out of the said port or har-

bor of , that appears to want a pilot : and do further swear, that I

will from time to time, and at all times, make the best despatch in my
power to carry safely out, or bring over the bar , and to the

place of discharge, every ship or vessel committed to my care ; and

that I will from time to time truly observe, fulfil, and follow, to the best

of my skill, ability, and knowledge, all such orders as I shall from time

to time receive from the commissioners of pilotage, or the major part of

them, in all matters and things relating to the business of a pilot."

68. Conditions of bond.—Every pilot to be licensed, shall give to

the commissioners of pilotage, a bond with two or more sufficient secu-

rities, to be approved of by said commissioners, made payable to the

governor, in the sum of two thousand dollars, conditioned for the due

execution of their office, and for their abiding by the decrees, arbitra-

ments, and awards of the commissioners of pilotage made in pursuance

of the authority vested in them by law ; and that such pilot shall be liable

by suit on his bond, instead of an attachment as contemplated by the

fifth section of an act passed December the sixth, one thousand seven

hundred and ninety-nine, to regulate the pilotage of vessels to and from

the several ports of this state.

69. Neiv bond to be given in certain cases.—Whenever all or any of

the securities of any of the pilots of the several ports and harbors of

this state, now licensed, or hereafter to be licensed, shall have or may
hereafter, in the opinion of the commissioners of pilotage for said several

ports and harbors, become insolvent or depart this life, it shall be the

duty of said commissioners of pilotage, to require said pilot or pilots,

whose securities, or any one of ihem, shall have or may hereafter become
insolvent, or shall have or may hereafter depart this life, to give other

bonds with other securities, in the form and mode prescribed and required

by the act aforementioned, passed December the twenty-third, one

thousand eight hundred and thirty ; and on their refusing so to do, after

thirty days' notice to be given by said commissioners through their mes-

senger to said pilots, that said commissioners shall be, and are hereby

required to revoke the warrant or license of every such pilot so refusing

to give such new bond with such new securities, and said pilots so re-

67. Dec. 6, 1799, sec. 4, Prince 759. 69. Dec. 24, 1832, sec. I, Prince 769.

68. Dec. 23, 1830, sec. 3, ib. 767.
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fusing, sliall thenceforth be totally suspended, and be deenaed incapable

to receive and take any fee, gratuity, or reward, for the guiding or pilot-

ing of any ship or vessel, inward to, or outward of the said ports.

70. Pilots, how removed.—If any of the pilots for the ports aforesaid,

for the time being, shall be found not sufficiently skilled, or shall become
incapable of acting, or shall be negligent or misbehave in his duty to- -

wards the commissioners,* then and in such case the commissioners of

the port or harbor for which such pilot is licensed, shall annul or

revoke the warrant or license of every such incapable or offending

pilot, who shall thenceforth be totally suspended, and be deemed in-

capable to receive and take any fee, gratuity, or reward, for the guid-

ing or piloting of any ship or vessel inward to, or outward from, any of

the said ports.

SEC. III. DUTIES AND LIABILITIES OF PILOTS.

71. Penalty for acting without authority.—If any person having no

authority or license to act as a pilot, or having had any authority, shall

be suspended by the commissioners of pilotage, shall pilot any vessels

inwards to, or outwards from, any of the ports or harbors of this state, for

which a pilot shall be licensed, that the person so acting as pilot with-

out authority or license, shall be prosecuted by indictment in the su-

perior court, for having acted as a pilot without authority or license, in

a port or harbor in this state, in which a pilot or pilots have been

licensed ; and for each offence of piloting without a license as aforesaid,

the person so offending shall be subjected to a fine not exceeding one

hundred dollars, and be Imprisoned for a space of time not exceeding

ten days, at the discretion of the court.

72. How prosecuted.—Upon an affidavit being made, by any person

before a justice of the peace, justice of the inferior court, or judge of

the superior court, of any person having acted as a pilot without autho-

rity, in any port of this state, or harbor thereof, for which a pilot shall

be licensed, itishall be lawful for such justice or judge, to Issue a war-

rant for the arrest of the person so acting as pilot as aforesaid, without

authority, and to commit him to prison, to take his trial under the first

sectionf of this act, unless he shall give bond with good security, in a

sufficient penalty, for his appearance at the next term of the superior

court of the county having jurisdiction of the offence ; and the person

issuing said warrant shall be entitled to add to his bill of costs, the sum
of one dollar for taking said bond.

73. Penalties, how levied and collected.—All pains and penalties In-

flicted under and by virtue of the authority vested in the commissioners

of pilotage by this act, and by the act mentioned In the preceding sec-

tion, shall be recovered by warrant of distress, under the hand and seal

of said commissioners, or any three of them, and sale of the offender's

goods
; which warrant shall be directed to the sheriff of the county in

which such port or harbor niay be situated ; and in case said sheriff shall

70. Dec. 6, 1799, sec. 7, Prince 760. 72. Dec. 23, 1830, sec. 2, Frince 767.

71. Dec. 23, 1830, see. 1, ib 767. 73. lb. sec. 4, ib.

* For words omitted, see Prince 768, H 3L j See preceding H 71.
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fail to levy said warrants, and to make return thereon to the said com-
missioners, then and in such case, the sheriff may be ruled before the

judge of the superior court, in term time, or in vacation, to make such

return : Provided nevertheless. That in all cases of distress and sale oc-

curring under the provisions of this section, it shall be the duty of the

sheriff to give at least sixty days' notice in one of the public gazettes

of this state, of such levy and intended sale.

74. When liable for damages.—If any ship or vessel whatsoever, or

the cargo and freight therein contained, shall happen to receive any

damage or miscarriage, or be lost through the neglect, insufficiency, or

default of, or in any of the pilots for any of the said harbors, after such

pilot takes charge of the same, and the claim exceeds one hundred dol-

lars, the said pilot shall in such case, on conviction thereof in any court

of record in this state,* be obliged to answer and make good to the suf-

ferers, or the master of such ship or vessel, all and every the damages

and losses which he or they shall sustain through the said pilot's neg-

lect or default in any manner or wise whatsoever.

SEC. IV. COMPENSATION OF PILOTS.

75. Rates ofpilotage.—The compensation for outward pilotage shall

be the same as inward, and that the sum of two dollars per day be

allowed for each day that any pilot may be detained on Coard of any

vessel bound out, from head wind or other detention.

76. Fees advanced.—The pilots for the several ports and harbors of

this state, shall receive, as full and ample satisfaction unto the pilot

bringing in, or carrying out every ship or vessel, inward to, or outward

from, any of the ports or harbors aforesaid, a sum equal to twenty per

cent, on the rules and prices now established by the board of commis-
sioners for the regulation- of pilots' rates, and all matters relating to the

pilotage for the several ports of this state.

77. May be reduced.—Nothing in this act contained shall be so con-

strued as to deprive the boards of commissioners of pilotage of the sev-

eral ports and harbors of this state, of the power of reducing said fees

of the pilots of said several ports and harbors, to the rates now estab-

lished and in force: Provided, that said reduction be not made at any
time previous to the first day of June next.

78. Pilotage, how recovered.—Whenever any pilot shall be entitled

to compensation agreeably to the rules and rates established by law, it

shall and may be lawful for such pilot to demand, receive and recover,

in any court having jurisdiction, from the owner, master or consignee of

the vessel, the amount of his compensation or pilotage.

SEC. V. PILOTS AND MASTERS OF VESSELS.

79. Masters refusing pilot, liable for pilotage.—Any person, master

or commander, that shall bring any ship or vessel to any of the bars or

74. Dec. 6, 1799, sec. 6, Prince 760. 77. Dec. 24, 1836, sec 2, Prince 771.

75. Dec. 12, 1815, sec. 2, ib. 762. 78. Dec. 22, 1835, sec. 1, ib.

76. Dec. 24, 1836, sec. 1, ib. 771. 79. Dec. 6, 1799, sec. 8, ib. 760.

* " By suit on his bond." See post ][ 86.
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the coast of any of the said harbors, and shall refuse to receive on board

any warranted or licensed pilot, the said person, master or commander,

so refusing, and afterwards bringing in the said ship or vessel into any

of the ports aforesaid, shall, and is hereby made liable to pay the pilot

first offering to come on board such ship or vessel without the bar, to

take charge thereof as pilot, the same rates, dues, and payments, as are

hereinafter particularly expressed and provided, and to be paid in the

same manner, as if the said pilot had actually piloted the same ship or

vessel into any of the said ports or harbors.

80. Shall pay regular pilotage.—The master or commander of any

ship or vessel, for the consideration of the pilotage of the said ship or

vessel inward to, or outward from, any of the ports or harbors aforesaid,

shall pay unto the licensed pilot that shall take charge of the same, the

several sum and sums of money, rates, and prices, as are established by

the board of commissioners, as full and ample satisfaction unto the said

pilot, for his care and charge in bringing in or carrying out every such

ship or vessel ; and if any licensed pilot shall ask or demand more fees

for his services than is specified in the rates of pilotage, on due proof

thereof before the commissioners, or a majority of them, he shall forfeit

double the amount of such vessel's pilotage.

81. Exception in favor of coasting vessels.—All vessels entering and

clearing within this state shall pay the several rates of pilotage, if a

licensed pilot is offered, except the constant coasting vessels to and from

Charleston, and they shall pay half pilotage up, if a pilot is offered

without the bar, if they take no pilot, and whole pilotage if they take

one, any law, custom, or usage to the contrary notwithstanding ; but

vessels coasting from one port to another within the state, shall not be

liable to pay pilotage, unless a pilot is required to act on board.

82. Pilot, ivhen entitled to preference.—To encourage as much as

may be pilots to attend the bars, that all and every licensed pilot bring-

ing any vessel safe from sea, shall have the preference of bringing such

ship or vessel up and down the river, and to sea again, provided they give

their attendance and are duly qualified ; and if any master or owner of any
vessel in the port, employ any other pilot to carry his vessel down the

river, or to the sea, but the pilot who brought her in, or one belonging to

the same boat, unless good and sufficient cause shall appear therefor, on

due proof thereof before the commissioners, shall be liable to a fine not

exceeding one hundred dollars, one half to the pilot claiming the pilotage

of the vessel ; but should such pilot neglect or refuse to attend, and

carry down said ship or vessel when ready for sea, (wind, weather, and

tide permitting,) and thereunto required by the master, owner, or con-

signee, shall, on conviction thereof before the board of commissioners,

forfeit the upper pilotage of such vessel, and be liable to a fine not

exceeding one hundred dollars ; and every pilot acting on board such

vessel where he has no right, shall be liable to the same penalty, pro-

vided the commissioners have not sufficient evidence of the necessity of

his acting.

80. Dec. 6, 1799, sec. 9, Prince 761. 82. Dec. 6, 1799, sec. 10, Prince 761.

81. lb. sec. 13, ib.
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83. Pilots to moor vessels.—All and every pilot in any of the har-

bors aforesaid, when he has brought any ship or vessel to anchor, in any

of the aforesaid harbors, shall, and is hereby directed and required to

moor such ship or vessel, or to give proper direction for the mooring of

the same, and for their safe riding at such mooring.

84. Mhen compelled to pilot to another port.—If any pilot or pilots

belonging to any port in this state, shall meet at sea with any vessel or

vessels bound to another port within the same, such pilot or pilots shall,

if capable and thereunto required, take charge of and pilot the same into

such port, and shall be paid two dollars per day for every day such pilot

shall be on board such vessel at sea without the bar, over and above the

usual rates of pilotage ; and no other pilot shall interfere while the first

is willing to continue his services.

85. Remedy when illegally carried away.—In case any pilot be car-

ried off to any port, either foreign or on the coast, against his consent,

by any vessel which may have been piloted out by him, that the owner,

master, or consignee of such vessel shall be liable to such pilot in an

action on the case for the payment of the reasonable expenses and for

the sum of one dollar per day, during the necessary absence of said

pilot : Provided nevertheless, that the carrying away of such pilot shall

not be owing to any default, misconduct or negligence on his part.

86. Masters to give security for pilotage in certain cases.—The
captains of such vessels as have no owner or consignee in the port, shall

be obliged, if requested by the pilot acting on board, to give security for

the faithful payment of the pilotage before said vessel leaves such port.

SEC. VI. DISPUTES, HOW SETTLED.

87. Disputes betiveen pilots and masters.—In case any damage, dis-

pute, complaint, or difference shall happen to arise, or be made against, or

between any master or pilot for or concerning the pilotage of any ship or

vessel, or any other matter incident or relative to the business or care of a

pilot, in any of the said harbors, all such damages, disputes, complaints,

or differences, (when the claim does not exceed one hundred dollars,) are

hereby ordered to be heard and determined by the commissioners, or a

majority of them, appointed for the care of the pilotage, where such
damage or dispute shall happen, who, by their decree, arbitrament, or

order, shall and may lawfully decide, adjust, and regulate every such

damage, dispute, complaint, or difference ; and if either of the said par-

ties, master, or pilot, shall refuse to abide by, fulfil, or perform the

decree, or order, or other adjudication of the said commissioners, or a

majority of them, who shall hear and determine the same, the party so

refusing shall be subject, in addition to the former award, to the penalty

of not exceeding one hundred dollars, as the said commissioners, or a

majority of them,6hall think proper to adjudge, the whole to be levied by
warrant of distress under the hand and seal of the said commissioners, or

83. Dec. 6, 1799, sec. 11, Prince 7G1. 86. Dec. 6, 1799, sec. 15, Prince 762.

84. lb. sec. 12, ib. 87. lb. sec. 5, ib. 759.

85. Dec. 22, 1835, sec. '2, ib. 771.
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any three of them, and sale of the offender's goods ; and such part of the

said award and penalty so inflicted and recovered as the commissioners

inflicting the same shall think reasonable to satisfy any damage the party

aggrieved shall suffer by such neglect, act, matter, or thing as aforesaid,

shall be paid to the party aggrieved, and the remainder to be applied for

improving the navigation of the port and harbor where such penalty is

recovered ; and in case of default of payment of such award and penalty,

and no property to be found belonging to the party offending, thfen, and
( in that case an attachment shall go in like manner under the hand and

seal of the said commissioners, or any three of them, against the ])erson

of the party so refusing, who is hereby to be kept in prison for a term

not exceeding six months, without bail, or mainprize, any thing in this

or any former act to the contrary notwithstanding.

88. Appeal allowed ; how tried.—In any case when a pilot shall be

suspended, or when any fine exceeding the sum of twenty dollars shall

be imposed by any sentence, judgment, or decision of the said board of

commissioners ; or when the license or warrant of such pilot shall be

annulled or revoked by any sentence, judgment, or decision of the said

board of commissioners, then and in such case, the person so fined, or

pilot so suspended, or whose license or warrant shall be revoked, may
petition the judge of the superior court of the county in which such sen-

tence ofjudgment shall be passed or made, setting forth on oath the circum-

stances of the case ; a copy of which petition shall be served on the acting

chairman of said board, or on the secretary thereof, at least three days

before the return of any rule thereon ; and if upon the reading such pe-

tition, and upon the return of the rule nisi which he shall grant in such

case, the said judge shall be of opinion that there is sufficient cause for

the allowance of an appeal, he shall thereon direct an issue to be made
up, between the said commissioners of pilotage and the said appellant,

which shall be tried by a special jury to be selected from the panel of

the grand jury, in the usual manner, at the next term of the said court

thereafter, unless good cause be shown for a continuance: and if upon

such trial, a verdict shall be returned in favor of the appellant, then and

in such case, the said judge is hereby authorized and required to make
an order, remitting such fine, or restoring the said suspended pilot, or

the pilot whose warrant or license has been revoked as aforesaid, and

which order shall be final in the case.

89. Witnesses.—Where the attendance of any person shall be required

as a witness before the commissioners of pilotage for the several ports or

harbors of this state in any matter or claim, of which said commission-

ers have jurisdiction, it shall be the duty of the secretaries of said com-
missioners respectively on application, to issue summonses in the nature

of writs of subpoena, to be signed by said secretaries and directed to the

persons whose attendance shall be required, where such matter or claim

may be depending ; which summons shall express the cause and the par-

ty, at whose suit it shall be issued, and shall be serve'd on such witness

at least twenty-four hours before the meeting of said commissioners to

which it shall be returnable ; and which subpoena shall be served by the

88. Dec. 23, 1830, sec. 7, Prince 768. 89. Dec. 24, 1832, sec. 2, Prince 769.
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messenger of said commissioners or a constable, and the return of said

messenger or constable shall be sufficient evidence that such subpoena

was duly executed.

90. Liahilliy of witnesses.—Where it shall appear in manner afore-

said, that a witness in any matter or claim shall be duly summoned, and

such witness shall fail to appear, it shall be the duty of said commission-

ers, on motion, to issue an attachment under the hands and seals of a

majority of said commissioners against such defaulting witness, to be

directed to any sheriff, deputy sheriff, or constable, and returnable to the

next superior or inferior court of the county in which such commissioners

may exercise their jurisdiction, and said court to which such attachment

shall be made returnable, shall fine such witness in a sum not exceeding

one hundred dollars, unless he or she shall make a sufficient excuse for

such non-attendance, which shall be judged of by said court ; but such

witness shall nevertheless be subject to the action of the person or per-

sons at whose instance or suit such witness shall have been summoned,

for any damage which he, she, or they may have sustained, by reason

of such non-attendance.

91. Interrogatories to examine non-residents.—When the evidence of

any person not a resident in the county wherein an appeal may be

allowed, or whose present attendance in court cannot conveniently be had,

may be required in any suit or proceeding in said court, under tliis act, it

shall be lawful for the clerk of said court, to issue a commission to two or

more persons therein to be named, authorizing them to examine such per-

son in the manner usually pursued in the superior court : Provided, the

party seeking said evidence, shall serve the adverse party, or his or their

attorney, with a copy of the interrogatories to be exhibited to the wit-

ness, at least three days before the issuing of the commission : and the

examination of such witness shall be read on the trial of said case.

92. To examine transient persons.—Where any seaman or other

transient person is deemed by either party in any cause arising before

said commissioners of pilotage, to be a material witness therein, it shall

be lawful for said party to apply for and obtain a summons, in the nature

of a writ of subpoena, from the secretaries of said commissioners re-

spectively, to be directed to said witness, to appear before any one of

said commissioners, or before any justice of the inferior court or justice of

the peace, at a certain time and place therein to be mentioned, to answer

all interrogatories that may then and there be put to him ; which subpoena

shall be served by a messenger or constable, at least twenty-four hours

before the same shall be returnable ; and the deposition of such witness

or witnesses, shall be sealed up by the person before whom the same

shall be taken, and directed to the secretaries of said commissioners, as

is usual in case of commission issuing from courts of this state, and shall

be read on the trial of said cause, on motion of either party : Provided

that twenty-four hours' notice be given to the adverse party, his, her, or

their attorney, agent, or consignee, of the time and place of putting said

interrogatories to said witness or witnesses.

90. Dec. 24, 1832, sec. 3, Prince 770. 92, Dec. 24, 1832, sec. 4, Prince 770.

91. Dec. 23, 1830, sec. 9, ib. 768.
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93. Officers'' fees.—The said secretaries, messengers, justices of the

peace, and constables, shall receive the following fees :

secretaries' FEtS.

For every summons in the nature of a subpoena, twenty-five cents

;

attachment, fifty cents.

messengers' and constables' fees.

For serving every summons in the nature of a subpoena, twenty-five

cents.

fees of justices of the peace.

For every examination of as witness a directed by s'aid act, one dollar

FEES OF SHERIFF, DEPUTY SHERIFF, AND CONSTABLE.

For servino- and executino^ an attachment ao-ainst a witness in default,

and returning the same to court, fifty cents.

SEC. VII. FINES AND GENERAL ISSUEx

94. Appropriation of fines.— All fines or parts of fines that may be

recovered under this act, which shall not be awarded by the commission-

ers to the party complaining, shall go to the fund for improving the navi-

gation of the port.

95. Plea of general issue, when authorized.—If any person or per-

sons authorized to carry this act into execution, shall be sued or prose-

cuted for any matter or thing to be done in pursuance thereof, it shall and

may be lawful for such person or persons to plead the general issue, and

give this act and the special matter in evidence.

ART. IV. INTERNAL NAVIGATION.

SEC. I. BOATS AND CREWS.

96. Boats to have bills of lading.—It shall be the duty of all owners

or agents of boats employed in the navigation of the aforesaid waters,*

to grant to each and every boat respectively, previous to its departure

from the landing or wharf, a certificate or bill of lading, showing its des-

tination, contents, the name of its patroon and consignee ; which certifi-

cate or bill of lading shall, at all times, be subject to the examination of

any free white person or persons requiring the same.

97. Penalty for neglect or refusal.—If any owner or agent, as afore-

said, shall neglect or refuse to furnish the certificate or bill of lading, re-

93. Dec. 24, 1832, sec. 5, Prince 770. 96. Dec. 4, 1815, sec. 1, Frince 142.

94. Dec. 6, 1799, sec. 14, ib. 762. 97. lb. sec. 2, ib.

95. Ib. sec. 16, ib.

* Savannah river. See preamble, which is omitted.
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quired by this act, or the patroon, upon application, or being required by

any free white person as aforesaid, shall refuse to exhibit his certificate or

bill of lading as aforesaid, the owner of such boat or boats shall, for every

such refusal or neglect, be liable to indictment in the superior courts of

this state ; and on conviction thereof, forfeit and pay the sum of fifty

dollars, one half thereof to the use of the informer, and the other half

to the use of the county where such conviction shall take place.

98. Owners of boats liable for thefts.—Owners of boats, navigating

the waters aforesaid, shall be liable, and compelled to pay for all pillages

and thefts committed by their respective crews, on conviction of the

offender or offenders.

99. Restrictions on boat hands.—It shall not be lawful for any owner

or patroon of a boat, to suffer or permit any boat hand, or negro, being

a slave, to put on board their boat, whereof he is owner or patroon, any

corn, cotton, peas, or other articles of produce, as the property of such

boat hand, or negro, for the purpose of carrying the same to Savannah,

or elsewhere, to market, or for sale ; nor shall such owner or patroon

suffer the boat hands, or other negroes, being slaves as aforesaid, on board

of their boat or boats, to barter or trade the one with the other, in any

articles of produce as before enumerated, under any pretext whatever.

100. Penalty of owner or patroon.—Any owner or patroon, offend-

ing against the provisions of the first section of this act, shall be subject

to indictment in the superior court of the county in which the offence

shall be committed ; and upon conviction thereof, shall be fined and im-

prisoned, or both, at the discretion of the court before whom such

indictment shall or may be tried.

101. Act of 1816 extended to all navigable rivers.—The before re-

cited act shall be held, deemed, and considered in full force, from Augusta

to the head navigation of Savannah and Broad rivers, and in all the

rivers that now are, or hereafter may be, made navigable in this state.*

102. Penalties inflicted.—If any owner or patroon of any boat, ac-

customed to navigate between the head navigation of said Savannah and

Broad rivers to Augusta, or in any other river that now is, or hereafter

may be made navigable in this state, shall offend against the first sectionf

of the before recited act, he shall be subject to all the pains and penal-

ties contained in the second sectionj of said act.

103. OffenceSy in what counties punishable.—All or any otFence

against this act, or the one to which it is amendatory, shall be tried and

punished in any or either of the counties in this state, adjoining the

water course on which the offence was committed.

104. Shipments by slaves shall be in the bill of lading.—It shall not

be lawful for a boat owner or patroon, navigating either of the navigable

rivers within this state, to suffer the boat hands to take with them any

98. Dec. 4, 1815, sec. 3, Prince 142. 102. Dec. 10, 1817, sec. 2, Prince 143.

99. Dec. 13, 1816, sec. 1, ib. 103. lb. sec. 3, ib.

100. Ib. sec. 2, ib. 143. 104. Dec. 26, 1836, sec. 1, ib.

101. Dec. 10, 1817, sec. 1, ib.

* The fourth section of this act being a repetition of the first, is therefore

omitted. t See T| 96. I See If 97.
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kind of stock whatever, poultry of any kind, or other articles that are

by law prohibited touhem to traffic in, except the same shall be stated

in such bill of lading of the owner of said boat, or his agent ; and that no

stock, poultry, or other articles as aforesaid, shall be permitted to go on

board of a boat, unless it is immediately under the direction of such

owner or patroon, or the agent of the owner, and specified in the bill of

lading. Every offender against the provisions of this act, shall be liable

to like punishment and fine, as pointed out in the foregoing acts.

105. Duty of inferior courts,—It shall be the duty of the inferior

courts of the several counties of this state, bordering on, or which navi-

gable waters shall pass through, to cause to be published in various parts

of said county, the provisions of the foregoing acts ; and in the counties

borderino; on navisjable waters which are on the borders of the state, the

inferior courts of the several counties bordering on such water courses,

that are navigable, shall cause to be published in one or more of the pub-

lic gazettes, the provisions of this and the foregoing acts for the informa-

tion of those in the adjoining states, who are engaged in navigating such

water courses, and the expenses thereof to be defrayed out of the

county" funds.

SEC. II. OBSTRUCTIONS.

106. Penalty for ohsiructing navigation.—If any person or persons

after the time of passing this act, shall cut, or cause to be fallen or cut

down, any trees contiguous to the rivers or navigable creeks by this act

intended to be kept free and passable for shipping, perriaguas, and large

boats, and such trees so felled and cut down, shall happen to fall into

the said rivers, or into or across the said navigable creeks, the person or

persons so falling or causing the said trees to be felled and cut down, shall

forthwith clear the said rivers or navigable creeks of the same, at his or

their sole cost and expense ; and in case of his or their neglect or refusal

so to do withm ten days, any one justice of the peace of the parish or

district where the same shall happen, may, and is hereby authorized, on

information on oath to him thereof given, forthwith to issue his warrant

to the constable of the said parish or district, to cause the said tree or trees

to be removed out of the said rivers, or navigable creeks, and the expense

attending the domg thereof shall be paid and discharged by the person or

persons so falling or causing the said trees to be felled and cut down
;

and such justice is hereby fully authorized and empowered to issue his

warrant for levying the same, together with the charge attending thereon,

by distress and sale of the goods and chattels of such offender or offend-

ers, and for want of sufficient distress, to commit such person or persons

offending as aforesaid, to prison for the space of thirty days, or until pay-

ment shall be made as aforesaid ; Provided nevertheless, that nothing

herein contained shall extend, or be construed to extend, to include, or

to make clear or navigable, any creek not navigable at the time of pass-

ing this act.

107. Penalty for throwing ballast into rivers.—If any master or

i05. Dec. 26, 1836, sec. 2, Prince 144. 107. March 25, 1765, sec. 1, Frince 693.
106. April 7, 176.3, sec. 5, ib. 692.
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owner, or any person acting as mastet" or owner of any ship or other ves-

sel whatsoever, shall cast, throw our, or unlade, or if tliere shall he cast,

thrown out, or unladen, from or out of any ship or other vessel, being or

riding within any port, road, channel, river, or navigable creek within

this province, any ballast, rubbish, gravel, earth, stone, or wreck, but

above higli water mark, (except as in the said act excepted)*", every mas-

ter or owner or any person acting as such as aforesaid, shall be deemed
the offenders, and shall forfeit and pay for every such offence, a sum not

exceeding three hundred pounds sterling, to be recovered and applied as

hereinafter directed.

103. Offenders may he arrested and hound over.—And for the more

speedy determination of offences against this act. Be it enacted, &tc.,

That information on oath bein^ made of such offence before the chief

justice, or one of the assistant justices, of the general 'court of pleas of

this province, the said chief justice and justices or any or either of them,

are hereby required and directed, forthwith to issue his or their warrant to

apprehend the offender or offenders, and oblige him or them to find suffi-

cient security for their appearance at the court to be holden for that pur-

pose, and to abide the judgment thereof; and in case such offender or

offenders shall neglect or refuse to find such security, it shall and may be

lawful to and for the said chief justice and assistant justices, or any or

either of them, to commit such offender or offenders to the common jail

of Savannah, until the determination thereof.

109. Powers of justices of the peace.—If any offence shall be com-

mitted against this act in any part of tliis province, where information

thereof cannot speedily be made to the chief or assistant justices of the

general court, it shall and may be lawful for any justice of the peace in

the parish wherein the offence shall be committed, to receive such infor-

mation on oath, and to bind over the offender or offenders, and the in-

former or informers, with sufficient securities to appear as aforesaid;

and the said justice is hereby required to transmit such information im-

mediately to the chief or assistant justices, who are hereby required to

proceed in the same nmnner as if the same had been made before him

or them.

110. Fines and forfeitures , how appropriated.—All forfeitures incur-

red by virtue of this act shall be, one moiety thereof to the informer,

and the other moiety thereof to his majesty, for the use of this province,

to be paid into the hands of the treasurer o( this province, and to be

applied for clearing and keeping clear the rivers and navigable creeks

within the same.

111. Appropriations for internal navigation.—The sum of two hun-

dred and fifty thousand dollars shall be, and the same is hereby set apart

108. March 25, 1765, sec. 2, Frince 694. 110. March 25, 1765, sec. 4, Prince 694.

109. lb. sec. 3, ib. 111. Dec. 19, 1817, sec. 4, ib.

* In the act of April 7, 1763, to which allusion is here made, the words, '-except

the same be thrown out tor the purpose only of filling up where wharves may be

erecting or erected, under the banks or bhilfs of such river or navigable creek,"

are inserted. This being the only provision contained in the first tour sections of

said act not superseded, they are omitted.
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and appropriated as a permanent fund for the improvement of the inter-

nal nav^igation of this state, and shall by the governor be vested as

soon as practicable in bank or other profitable stock. Provided, that

nothing herein contained shall be so construed as to prevent any future

legislature from repealing this act or any part of it, and making any dis-

position of tlie fund set apart by this law, which they may deem expe-

dient.

112. Interest only to he used.—The interest or dividends of the above

mentioned permanent fund, and no other part thereof, shall be annually

applied to the improvement of the internal navigation of the state, in

such manner as the legislature may by law hereafter direct.

ART. V. DOCKAGE, WHARFAGE, AND STORAGE.

SEC. I. RATES ALLOWED IN SAVANNAH.

113. Owners of wharves allowed to charge wharfage^ &fc.—The
several owners or occupiers of wharves in Savannah shall be allowed to

charge, demand and receive the several rates hereinafter mentioned, for

the wharfage or dockage of vessels lying at the wharves for the landing

of produce and other goods, and for the shipping of the same, and for

the storage thereof, and no more : that is to say

—

RATES OF DOCKAGE, WHARFAGE, AND STORAGE.

Anvils, each
Anchors, five hundred pounds,
and under twelve hundred
pounds,

Anchors, twelve hundred pounds,
and upwards oftwelve hundred
pounds,

Butts and casks, two hundred
gallons and upwards, . . .

Barrels ale, apples, ....
Barrels alcohol,

Barrels beef, beer, bread, bacon,
Barrels coftee, corn, cider, . .

Barrels empty,
Barrels fish, flour, .....
Barrels gunpowder, one hun-

dred pounds and upwards,
Barrels gunpowder, under one
hundred pounds,

Barrels gin,

Barrels hams, herrings, or in-

digo,

Barrels lime,

Barrels molasses,

Barrels nuts, or onions, . . .

Barrels oil,

Barrels potatoes, pitch, plaster

paris, porter, pork, pimento,
pepper,

Barrels rice, same in half barrels,

Barrels rosin,

cts.

3

12

18

25

25
3

5

3

3

1

3

Barrels rum, and other spiritu-

ous liquors,

Barrels salt, sugar, turpentine,

tar.

Barrels vinegar, wine, and whis-
key,

Barrels, halves and half-quarter

casks of liquors,

Barrels, halves, of provision, ale,

beer, cider, &c.,

Bolts bagging, canvass, duck,

oznaburgs, (or per piece) . .

Boxes dry goods, upwards four

i'eet square,

Boxes dry goods, under four feet

square,

Boxes axes, candles, chocolate,

cheese, cordials, dates, figs,

glass of fifty feet, herrings, in-

digo, prunes, raisins, starch,

segars, tin plate,

Boxes lemons and oranges, . .

Boxes sugar,
Boxes tobacco,
Bales cotton,

Bales bagging, canvass, carpet-
ing, blankets, and other dry
goods,

Bales deer skins,

Bales hay,

Bales empty bottles, ....

cts.

5

3

5

3

2

2

6

4

112. Dec. 19, 1817. sec. 5, Prince 695 113. Dec 22, 1829, sec. 1, Prince 763.
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$ cts.

Baskets, nests, 2

Baskets oil, wine, cordial, &c., . 2

Bacon, per thousand pounds, . 37|
Bark (tanners'), per cord, . . 37|
Bellows (house), 2

Bellows (blacksmiths'), ... 6

Brick and tile, per thousand, . 25

Bundles brooms, band-boxes,

collars, hames, pans, scythes,

spades, shovels, trees, vines,

vises, &c., 3

Bags almonds, coffee, cocoa-nuts,

pepper, pimento, ginger, . . 3

Bags grain, 1

Bags shot, ....... I
Ballast, per ton, 25

Bale rope, per coil, 3

Cultivators, 6^
Cornshellers, 6^
Carabooses, 20

Cheese, per hundred pounds, in

bulk, 2

Carriages of four wheels, . . 1

Carriages of two wheels, . . 50
Chairs (sitting), 1

Carboys vitriol, 3

Cannon carriages. 3

Cordage, per coil, 3

Cannons of six hundred pounds
and under, 25

Cannons over six hundredpoundsj 50

Cables (chain), per ton, ... 25

Coal, per ton, 35

Crates crockery, onions, &c.j . 10

Cabbages, per hundred, . . . 12^
Casks crockery, coffee, ... 8

Casks cheese, 4

Casks porter, six dozen and up-

wards, 8

Cattle, bulls, oxen, cows, ... 25
Demijohns liquor, 2

Demijohns, empty, 1

Furniture, tables, bureaus, &c., 6

Fish, dry, per hundred pounds, . 2
Furnaces, portable, 2

Grain in bulk, barley, corn, peas,

wheat, and other kinds, per
hundred bushels, 25

Hams, each, ....... ^
Hogsheads liquors, molasses, oil,

&c., eighty gallons and up-

wards, 10
Hogsheads, sixty gallons and
upwards, 8

Hogsheads sugar, one thousand
pounds and over, 12|^

Hogsheads sugar, under one
thousand pounds, ..... 8

Hogsheads coffee, seven hundred
pounds and over, 10

Hogsheads coffee, under seven
hundred pounds, 8

Hogsheads dry goods, . . . 12^

$ cts.

Hampers bottles, 6
Hampers potatoes, 2

Horses, mules, jackasses, &c., 37^
Iroo, bar and pig, per ton, . . 25
Iron, hollow ware, and other cast-

ings, each under forty pounds
weight, 1

Iron, hollow ware, over forty

pounds weight, per hundred
pounds, 2^

Iron grates, stoves, &c., ... 6

Iron pots, kettles, and ovens with
covers, dogs, per pair, wagon
boxes, per set, to be consider-

ed as one piece, 1

Jugs, jars, and other clay and
stone ware, ^

Jugs pickles, grapes, raisins, &c., 1

Kegs nails, tobacco, .... 3
Kegs, fifty pounds and under, . 2

over fifty pounds, ... 3
Kegs liquor, twenty gallons and

under, 2
Kegs powder, per twenty-five

pounds, 2
Kegs biscuit, crackers, lard, &c., 1

Kegs paints, and others, same
size, 1

Kegs shot, lead, &c., per hun-
dred pounds, 1

Lumber, timber, boards, and
other sawed lumber, per thou-

sand superficial feet, ... 30
Lu mber, mahogany, per thousand

superficial feet, 40
Lumber, pipe and hogshead

staves, per thousand. ... 30
Lumber, barrel staves, per thou-

sand, 20
Lumber, heading for pipes and

hogsheads, 50
Lumbrr, heading for barrels, . 25
Lumber, shingles, 12^
Lumber, reeds and hoops, per

thousand, 25
Lumber, laths, 12|^

Lumber, light wood, cedar posts,

and other logs, each .... |
Nests tubs, 3

Onions, per one hundred ropes, 12|
Oranges, per thousand, . . . 12|
Pipes liquor, one hundred gal-

lons and upwards, .... 12^
Pipes liquor, of sixty gallons and
upwards, 8

Pipes liquor, halves, under sixty

gallons, 6
Pipes liquor, quarters,under forty

gallons, 5
Pipes liquor, eighths, under twen-

ty gallons 3
Plou'jhs and cultivators, ... 6^
Pine apples, per hundred, . . 6
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$ cts.

Potatoes, per hundred bushels. 25

Paper, bundle of two reams,

(printing,) 2

Paper, wrapping, one ream, large

size, 2

Paper, wrapping, small, per
ream, 1

Paper, writing, per ream, . . 1

Q,uarter casks, under Ibrty gal-

lons and over twenty, ... 25

Salt in bulk, per hundred bush-
els, .

'. 25

Salt in bags, per bushel, ... ^
Stones, ballast and paving, per

ton, 25

Stones, mill, large, each ... 25
Stones, mill, small, each . . . 12^
Stones, grind, 1^
Stones, quern, 6

Stones, marble, per ton, ... 50
Sheep, each 6;^

Sofas, each 12|
Settees, each 10

Stills, two hundred gallons and
over, 25

Stills, under two hundred gallons, ]2|-

Sugar boilers, large size, . . 12-|

Sugar boilers, small size, . . 6^
Tobacco in hogsheads, ... 20
Tobacco in kegs and boxes, . 3
Tierces goods, sixty gallons and

under, 8
Tierces goods, forty gallons and

under, 5

$ cts.

Tierces rice, and halves, ... 4
Trunks goods, 4
Trunks, empty, 3

Tea chests, fifty pounds and up-
wards, 5

Tea chests, under fifty pounds, 3
Tea chests, under twenty pounds, 2
AVagons, large, two horse, . . 50
Wagons, small, one horse, . . 25
Wheelbarrows, each .... 6^
Every other article in proportion

to the foregoing rates.

Goods lying on wharf more than
two nights after two working
days, to he subject to storage
rates.

Storage on cotton, per week, for

the first and last week, ... 8
and for each intervening week, 5

Rice, per week, 6
Tobaccn, per hogshead, ... 20
Every other article, the same as

its wharfage.
Dockage of vessels, per day, un-

der one hundred tons, employ-
ed 50

Dockage of vessels under one
hundred tons, v\hen idle, . . 1

Dockage of vessels over one hun-
dred tons, employed, ... 75

Dockage of vessels, when idle, . 1 50

SEC. II. RATES ALLOWED IN DARIEN.

114. Savannah rates adopted.—All the provisions of an act entitled

an act to establish rates of dockage, wharfage, and storage, In the city

of Savannah, and to repeal all laws or parts of laws militating against

the same, approved December the twenty-second, eighteen hundred and

twenty-nine, shall be and Is hereby declared to be In full force and effect

in the city of Darlen.*

114. Dec. 27,1842, sec. 1, Paw. 160.

* See preceding rates.
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RIGHTS BELONGING TO THE PERSON.

CHAPTER XL

PERSONAL LIBERTY AND PRIVILEGES.

ANALYSIS.

ART. I. ACT OF HABEAS CORPUS.

SEC. I. PREAMBLE.

1. Introduction.

SEC. 11. WRIT OF HABEAS CORPUS.

2. Remedy for illegal detention.

SEC. III. MAY BE GRANTED IN VACATION.

3. Writs, how marked, and proceedings.

SEC. IV. WHEN NOT GRANTED DURING VA-

CATION.

4. Persons neglecting two terms.

SEC. V. officers' DUTY AND LIABILITY.

5. Penalty for neglect or disobedience.

SEC. VI. REITERATED COMMITMENTS.

6. Prisoners set at large not to be recom-
mitted but by order of court.

SEC. VII. FELONY OR TREASON.

7. When indicted or let to bail.

SEC. VIII. IMPRISONMENT FOR DEBT.

8. Rights of persons in civil suits not af-

fected.

SEC. IX. REMOVAL OF PRISONERS.

9. Prisoners shall not be removed ; excep-

tions.

SEC. X. LIABILITY OF THE COURT.

10. Penalty for denying writ.

SEC. XI. JURISDICTION.

11. Writ may run into any county or place.

SEC. XII. FOREIGN IMPRISONMENT.

12. Declared illegal ; remedy provided.

SEC. XIII. EXCEPTIONS AS TO DEBTORS.

13. Voluntary agreements not affected.

SEC. XIV. EXCEPTIONS AS TO FELONY.

14. Convicts may be transported.

SEC. XVI. TRIAL OF OFFENDERS.

15. To be sent to the place where the of-

fence was committed.

SEC. XVII. TIME LIMITED,

16. Prosecutions for violations of this act.

SEC. XVIII. AFTER PROCLAMATION OF ASSIZE.

17. Shall be brought before the court.

SEC. XIX. AFTER ASSIZE.

18. May have habeas corpus.

SEC. XX. GENERAL ISSUE.

19. May be pleaded in suits for offences

against this law.

SEC. XXI. ACCESSORIES.

20. How affected by this act.

ART. II. INSOLVENT DEBTORS.

SEC. I. GENERAL PROCEEDINGS.

21. Application.

22. Notice given.

23. Suggestion of fraud; form of verdict.

24. Trial of issue.

25. Sheriff's fee for summoning jury.

26. Notice to creditors.
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27. Examination ; schedule to be made.
28. Form of debtor's oath.

29. Discharge and payment of jail fees.

30. Provision against gambling.

31. Perjury, how punished.

32. Exemption from arrest for debt.

33. Penalty for illegal arrest
;
property sub-

ject.

34. Concealed property.

35. Disposition of property and debts sur-

rendered.

36. Duty and accountability of trustees.

37. Prison fees, when paid by creditor.

SEC. II. RELIEF OF HONEST DEBTORS.

38. Bond and conditions.

39. Forfeiture of bond ; trial.

40. Exceptions ; sickness or death.

41. Conditions of bond when taken within
twenty days of court.

42. Release of debtor.

43. Control of securities over principal.

44. Debtor's oath and schedule.

45. Notice to creditors ; discharge.

46. Suggestion and trial of fraud.

47. Debtor, when recommitted.

48. Schedule, when filed.

49. Persons complying exempted from ar-

rest.

SEC. III. PRISON BOUNDS.

50. Where and by whom laid off.

51. Prisoners, when entitled to bounds.

52. Condition of bond.

53. Proceedings for violating bond.

54. Penalty for refusing to receive bond ; in-

sufficient security.

55. Prison bounds laid ofT in every county.

56. Re-survey and alteration authorized.

57. Plan of re-survey to be returned and re-

corded.

58. Prison bounds may be extended, when.

SEC. IV. PROPERTY EXEMPTED.

59. Certain articles specified.

60. Property secured to debtor's family.

61. Family bible exempted.

62. Extended to widows.

63. Real estate and other property.

64. Partition of land between debtor and
creditors.

65. Lands not exempted.

66. Debtor not authorized to sell lands.

67. Fifty acres of land exempted.

68. Property exempted from attachments.

ART. III. ALIENS.
SEC. I. RIGHTS, PRIVILEGES, AND DISABILITIES.

69. Persons born beyond seas.

70. Persons educated in foreign countries.

71. Natural-born descendants of aliens.

72. Aliens may acquire personal property.

73. May loan money upon mortgages.

74. Exempted from military duty.

75. Liability to perform certain local duties.

76. Oath required.

77. Ineligible to hold office.

SEC II. FRENCH SUBJECTS.

78. Grant of special privileges to French
subjects.

79. Grant of land and privileges to Count
P'Estaing.

80. Privileges of citizenship.

ART. IV. INDIANS.
SEC. I. PROHIBITIONS AND RESTRICTIONS.

81. Shall not employ white men or slaves.

82. Shall not be traded with or hired to

labor.

83. Contracts with Indians, when void.

84. Administration on the estates of In-

dians prohibited.

85. Intercourse restricted.

SEC II. PRIVILEGES.

86. Allowed to fish in the Chattahoochee.

87. Privilege granted to delegations.

ART. V. RELIGIOUS TOLERATION.
SEC. I. LIBERTY OF CONSCIENCE.

Affirmation.

False affirmation punishable as perjury.

Religious opinion of witnesses no dis-

qualification.

SEC. II. RELIGIOUS SOCIETfES.

Validity of conveyances of land to

churches.

Power of the church over trustees.

Vacancies, how filled.

Persons disturbing religious worship.

Prohibition of sale of intoxicating li-

quors.

96. Offenders to be indicted.

97. Penalty for a violation.

98. Application of fines.

SEC III. BURYING-GROUNDS.

99. Reservation of burying-grounds.

100. Penalty for mutilation or injury.

101. Exempted from sale.

89.

90.

91.

92.

93.

94.

95.

ART. I. ACT OF HABEAS CORPUS.*
«

SEC. I. PREAMBLE.

1. Introduction.—Whereas great delays have been used by sheriffs,

gaolers, and other officers, to whose custody any of the king's subjects

have been committed for criminal or supposed criminal matters, in making

Thirty-first year of Charles II., A. D. 1769. Schley 262-281.
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returns of writs of habeas corpus to them directed, by standing out an

alias diud pluries habeas corpus, and sometimes more, and by other shifts

to avoid their yielding obedience to such writs contrary to their duly and

the known laws of the land, whereby many of the king's subjects have

been and hereafter may be long detained in prison, in such cases where

by law they are bailable, to their great charges and vexation.

SEC. II. WRIT OF HABEAS CORPUS.

2. Remedy for illegal detention.—For the prevention whereof, and

the more speedy relief of all persons imprisoned for any such criminal

or supposed criminal matters : Be it enacted by the king's most excellent

majesty, by and with the advice and consent of the lords spiritual and

temporal, and commons, in this present parliament assembled, and by

the authority thereof, That whensoever any person or persons shall bring

any habeas corpus directed unto any sheriff or sheriffs, gaoler, minister,

or other person whatsoever, for any person in his or their custody, and

the said writ shall be served upon the said officer, or left at the gaol or

prison with any of the under officers, under keepers, or deputy of the

^aid officers or keepers, that the said officer or officers, his or their under

officers, under keepers or deputies, shall, within three days after the

service thereof as aforesaid, (unless the commitment aforesaid were for

treason or felony, plainly and specially expressed in the warrant of

commitment,) upon payment or tender of the charges of bringing the

said prisoner, to be ascertained by the judge or court that awarded the

same, and endorsed upon the said writ, not exceeding twelve pence per

mile, and upon security given by his own bond to pay the charges of

carrying back the prisoner, if he shall be remanded by the court or

iudo^e to which he shall be brouo^ht accordino^ to the true intent of this

present act, and that he will not make any escape by the way, make
return of such writ ; and bring or cause to be brought the body of the

party so committed or restrained, unto or before the lord chancellor,

or lord keeper of the great seal of England for the time being, or the

judges or barons of the said court from whence the said writ shall issue,

or unto and before such other person or persons, before whom the said

writ is made returnable, according to the command thereof; and shall

then likewise certify the true causes of his detainer or imprisonment,

unless the commitment of the said party be in any place beyond the

distance of twenty miles from the place or places where such court

or person is or shall be residing; and if beyond the distance of twenty

miles, and not above one hundred miles, then within the space of ten

days, and if beyond the distance of one hundred miles, then within the

space of twenty days, after such delivery aforesaid, and not longer

SEC. III. May be granted in vacation.

3. Writs, how marked, and proceedings.—And to the intent that no

sheriff, gaoler, or other officer may pretend ignorance of the import of

any such writs. Be it enacted by the authority aforesaid, That all
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such writs shall be marked in this manner, ''Per statuicm tricessimo

primo Caroli Sccmidi Regis,^' and shall be signed by the person that

awards the same ; and if any person or persons shall be, or stand

committed or detained as aforesaid, for any crime, unless for felony or

treason plainly expressed in the warrant of commitment, in the vacation

time, and out of term, it shall and may be lawful to and for the person

or persons so committed or detained (other than persons convict or in

execution by legal process) or any one on his or tlieir behalf, to appeal

or complain to the lord chancellor or lord keeper, or any one of his ma-
jesty's justices, either of the one bench or of the other, or the barons

of the exchequer of the degree of the coif; and the said lord chan-

cellor, lord keeper, justices, or barons, or any of them, upon view of

the copy or copies of the warrant or warrants of commitment and de-

tainer, or otherwise upon oath made, that such copy or copies were
denied to be given by such person or persons in whose custody the

prisoner or prisoners is or are detained, are hereby authorized and re-

quired, upon request made in writing by such person or persons, or any

on his, her, or tlieir behalf, attested and subscribed by two witnesses who
were present at the delivery of the same, to award and grant an habeas

corpus under the seal of such court whereof he shall then be one of the

judges ; to be directed to the officer or officers in whose custody th©.

party so committed or detained shall be, returnable immediate before

the said lord chancellor or lord keeper, or such justice, baron, or any
other justice or baron of the degree of the coif of any of the said courts;

and upon service thereof as aforesaid, the officer or officers, his or

their under officer, or under officers, under keeper, or under keepers, or

their deputy, in whose custody the party is so committed or detained,

shall within the time respectively before limited, bring such prisoner or

prisoners before the said lord chancellor or lord keeper, or such justices,

barons, or one of them, before whom the said writ is made returnable,

and in case of his absence before any other of them, with the return of

such writ, and the true causes of the commitment and detainer ; and

thereupon, within two days after the party shall be brought before them,

the said lord chancellor or lord keeper, or such justice or baron before

whom the prisoner shall be brought as aforesaid, shall discharge the said

prisoner from his imprisonment, taking his or their recognizance, with

one or more surety or sureties, in any sum according to thtir discretions,

having regard to the quality of the prisoner and nature of the offence,

for his or then* appearance in the court of king's bench the term follow-

ing, or at the next assizes, sessions, or general gaol delivery of and for

such county, city or place where the commitment was, or where the

offence was committed, or in such other court where the said offence is

properly cognizable, as the case shall require, and then shall certify the

said writ with the return thereof, and the said recognizance or recog-

nizances, into the said court where such appearance is to be made;
unless it shall appear unto the said lord chancellor or lord keeper, or

justice or justices, or baron or barons, that the party so committed is

detained upon a legal process, order or warrant, out of some court that

hath jurisdiction of criminal matters, or by some warrant signed and

sealed with the hand and seal of any of the said justices or barons, or
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some justice or justices of the peace, for such matters or offences, for

the which by the law the prisoner is not bailable.

SEC. IV. WHEN NOT GRANTED DURING VACATION.

4. Persons neglecting two terms.—Provided always, and be it en-

acted, That if any person shall have wilfully neglected, by the space

of two whole terms after his imprisonment, to pray a habeas corpus for

his enlargement, such person so wilfully neglecting shall not have any

habeas corpus to be granted in vacation time in pursuance of this act.

SEC. V. officers' duty and liability.

5. Penalty for neglect or disobedience.—And be it further enacted

by the authority aforesaid. That if any officer or officers, his or their

under officer, or under officers, under keeper, or under keepers, or deputy,

shall neglect or refuse to make the returns aforesaid, or to bring the body

or bodies of the prisoner or prisoners, according to the command of the

said writ, within the respective times aforesaid, or upon demand made by

the prisoner, or person m his behalf, shall refuse to deliver, or within the

space of six hours after demand shall not deliver, to the person so de-

manding, a true copy of the warrant or warrants of commitment and

detainer of such prisoner, which he and they are hereby required to de-

liver accordingly ; all and every the head gaolers and keepers of such

prisons, and such other person in whose custody the prisoner shall be

detained, shall for the first offence forfeit to the prisoner or party grieved

the sum of one hundred pounds ; and for the second offence the sum of

two hundred pounds, and shall and is hereby made incapable to hold

or execute his said office ; the said penalties to be recovered by the

prisoner or party grieved, his executors or administrators, against such

offender, his executors or administrators, by any action of debt, suit, bill,

plaint, or information, in any of the king's courts at Westminster, wherein

no essoin, protection, privilege, injunction, wager of law, or stay of pro-

secution by non vult ulterius prosequi or otherwise, shall be admitted

or allowed, or any more than one imparlance ; and any recovery or

judgment at the suit of any party grieved shall be a sufficient conviction

for the first offence; and any after recovery, or judgment at the suit of

a party grieved for any offence after the first judgment, shall be a

sufficient conviction to bring the officers or person within the said penalty

for the second offence.

sec. VI. reiterated commitments.

* 6. Prisoners set at large not to be recommitted but by order of
court.—And for the prevention of unjust vexation by reiterated commit-

ments for the same offence. Be it enacted by the authority aforesaid,

That no person or persons which shall be delivered or set at large upon

any habeas corpus, shall at any time hereafter be again imprisoned or

committed for the same offence by any person or persons whatsoever,

other than by the legal order and process of such court, wherein he or
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they shall be bound by recognizance to appear, or other court having

jurisdiction of the cause ; and if any other person or persons shall

knowingly, contrary to this act, recommit or imprison, or knowingly

procure or cause to be recommitted or imprisoned, for the same offence,

or pretended offence, any person or persons delivered or set at large as

aforesaid, or be knowingly aiding or assisting therein, then he or they

shall forfeit to the prisoner or party grieved, the sum of five hundred

pounds ; any colorable pretence or variation in the warrant or warrants

of commitment notwithstanding, to be recovered as aforesaid.

SEC. VII. FELONY OR TREASON.

7. When indicted or let to bail.—Provided always, and be it further

enacted. That if any person or persons shall be committed for high

treason or felony, plainly and specially expressed in the warrant of com-
mitment, upon his prayer or petition in open court the first week of the

term, or first day of the sessions of oyer and terminer and general gaol

delivery, to be brought to his trial, shall not be indicted some time in

the next term, sessions of oyer and terminer or general gaol delivery,

after such commitment ; it shall and may be lawful to and for the judges

of the court of king's bench, and justices of oyer and terminer or general

gaol delivery, and they are hereby required, upon motion to them made
in open court the last day of the term, sessions or gaol delivery, either

by the prisoner or any one in his behalf, to set at liberty the prisoner

upon bail, unless it appear to the judges and justices, upon oath made,

that the witnesses for the king could not be produced the same term,

sessions or general gaol delivery ; and if any person or persons com-
mitted as aforesaid, upon his prayer or petition in open court the first

week of the term, or first day of the sessions of oyer and terminer and

general gaol delivery, to be brought to his trial, shall not be indicted

and tried the second term, sessions of oyer and terminer or general gaol

delivery, after his commitment, or upon his trial shall be acquitted, he

shall be discharged from his imprisonment.

SEC. VIII. IMPRISONMENT FOR DEBT.

8. Rights of persons in civil suits not affected.—Provided always,

That nothing in this act shall extend to discharge out of prison any per-

son charged in debt, or other action, or with process in any civil cause,

but that after he shall be discharged of his imprisonment for such his

criminal offence, he shall be kept in custody according to law, for such

other suit.

SEC. IX. REMOVAL OF PRISONERS. ^

9. Prisoners shall not be removed ; exceptions.—Provided always,

and be it enacted by authority aforesaid. That if any person or persons,

subjects of this realm, shall be committed to any prison or in custody of

any officer or officers whatsoever, for any criminal or supposed criminal

matter, that the said person shall not be removed from the said prison
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and custody into the custody of any other officer or officers ; unless it be

by habeas corpus or some other legal writ ; or where the prisoner is

delivered to the constable or other inferior officer to carry such prisoner

to some common gaol; or where any person is sent by order of any

judge of assize or justice of the peace, to any common work-house, or

house of correction ; or where the prisoner is removed from one prison

or place to another within the same county, in order to his or her trial

or discharge in due course of law ; or in case of sudden fire or infec-

tion or other necessity ; and if any person or persons shall after such

commitment aforesaid make out and sign, or countersign any warrant

or warrants for such removal aforesaid, contrary to this act, as well he

that makes or signs, or countersigns such warrant or warrants, as the

officer or officers that obey or execute the same, shall suffer and incur

the pains and forfeitures in this act before mentioned, both for the first

and second offi^nce respectively, to be recovered in manner aforesaid

by the party grieved.

SEC. X. LIABILITY OF THE COURT.

10. Penalty for denying writ.—Provided also, and be it further

enacted by the authority aforesaid. That it shall and may be lawful to

and for any prisoner and prisoners as aforesaid, to move and obtain his

or their habeas corpus as well out of the high court of chancery or court

of exchequer, as out of the courts of king's bench or common pleas, or

either of them; and if the said lord chancellor or lord keeper, or

any judge or judges, baron or barons for the time being, of the degree

of the coif, of any of the courts aforesaid, in the vacation time, upon

view of the copy or copies of the warrant or warrants of commitment

or detainer, or upon oath made that such copy or copies were denied

as aforesaid, shall deny any writ of habeas corpus by this act required

to be granted, being moved for as aforesaid, they shall severally forfeit

to the prisoner or party grieved the sum of five hundred pounds, to, be

recovered in manner aforesaid.

SEC. XI. JURISDICTION.

11. Writ may run into any county or place.—And be it declared and

enacted by the authority aforesaid, That an habeas corpus according to

the true intent and meaning of this act may be directed and run into any
county palatine, the cinque ports, or other privileged places within the

kingdom of England, dominion of Wales, or town of Berwick-upon-

Tweed, and the islands of Jersey or Guernsey ; any law or usage to the

contrary notwithstanding.

SEC. XII. FOREIGN IMPRISONMENT.

12. Declared illegal; remedy 'provided.—And for preventing illegal

imprisonments in prisons beyond the seas. Be it further enacted by the

authority aforesaid. That no subject of this realm that now is, or here-

after shall be an inhabitant or resident of this kingdom of England,

20
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dominion of Wales, or town of Berwick-upon-Tweed, shall or may be

sent piisoner into Scotland, Ireland, Jersey, Guernsey, Tangier, or into

parts, garrisons, islands or places beyond the seas, which are or at any

time hereafter shall be within or without the dominions of his majesty,

his heirs, or successors ; and that every such imprisonment is hereby

enacted and adjudged to be illegal ; and that if any of the said subjects

now is or hereafter shall be so imprisoned, every such person and per-

sons so imprisoned shall and may for every such imprisonment main-

tain by virtue of this act an action or actions for false imprisonment,

in any of his majesty's courts of record, against the person or persons

by whom he or she shall be so committed, detained, imprisoned, sent pris-

oner or transported, contrary to the true meaning of this act, and against

all or any person or persons that shall frame, contrive, write, seal or coun-

tersign any warrant or writing for such commitment, detainer, imprison-

ment or transportation, or shall be advising, aiding or assisting in the

same, or any of them ; and the plaintiff in every such action shall

have judgment to recover his triple costs, besides damages, which dam-
ages so to be given, shall not be less than five hundred pounds; in

which action no delay, stay or stop of proceeding by rule, order or com-
mand, nor no injunction, protection, or privilege whatsoever, nor any
more than one imparlance shall be allowed, excepting such rule of the

court wherein the action shall depend, made in open court, as shall be

thought in justice necessary, for special cause to be expressed in the said

rule ; and the person or persons who shall knowingly frame, con-

trive, write, seal or countersign any warrant for such commitment,

detainer or transportation, or shall so commit, detain, imprison or

transport any person or persons contrary to this act, or be any ways
advising, aiding or assisting therein, being lawfully convicted thereof,

shall be disabled from thenceforth to bear any office of trust or profit

within the said realm of England, dominion of Wales, or town of Ber-

wick-upon-Tweed, or any of the islands, territories or dominions there-

unto belonging ; and shall incur and sustain the pains, penalties and

forfeitures limited, ordained and provided in and by the statute of pro-

vision and prcemunire made in the sixteenth year of the king Richard

the second ; and be incapable of any pardon from the king, his heirs

or successors, of the said forfeitures, losses or disabilities, or any of

them.

SEC. XIII. EXCEPTIONS AS TO DEBTORS.

13. Voluntary agreements not affected.—Provided always, that

nothing in this act shall extend to give benefit to any person who by

contract in writing agree with any merchant or owner of any plantation,

or other person whatsoever, to be transported to any parts beyond the

seas, and receive earnest upon such agreement, although that afterwards

such person shall renounce such contract.

SEC. XIV. EXCEPTIONS AS TO FELONY.

14. Convicts may be transported.—Provided always, and be it enact-

ed, That if any person or persons lawfully convicted of any felony, shall
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in open court pray to be transported beyond the seas, and the court shall

think fit to leave him or them in prison for that purpose, such person or

persons may be transported into any parts beyond the seas, this act, or

any thing therein contained to the contrary notwithstanding.

SEC. XVI.* TRIAL OF OFFENDERS.

15. To he sent to the place where the offence was committed.—Pro-

vided also, that if any person or persons at any time resident in this

realm shall have committed any capital offence in Scotland or Ireland,

or any of the islands, or foreign plantations pf the king, his heirs or suc-

cessors, where he or she ouglit to be tried for such oftence, such person

or persons may be sent to such place, there to receive such trial, in such

manner as the same migjit have been used before the making of this act;

any thing herein contained to the contrary notwithstanding.

SEC. XVII. TIME LIMITED.

16. Prosecutions for violations of this act.—Provided also, and be it

enacted, That no person or persons (shall be sued, impleaded, molested

or troubled for any offence against this act, unless the party offending

be sued or impleaded for the same within two years at the most after

such time wherein the offence shall be committed, in case the party grieved

shall not be then in prison ; and if he shall be in prison, then within the

space of two years after the decease of the person imprisoned, or his or

her delivery out of prison, which shall first happen.

SEC. XVIII. AFTER PROCLAMATION OF ASSIZE.

17. Shall he hroitght hefore the court.—And to the intent no per-

son may avoid his trial at the assizes or general gaol delivery, by pro-

curino; his removal before the assizes, at such time as he cannot be brouijht

back to receive his trial there ; Be it enacted. That after the assizes

proclaimed for the county where the prisoner is detained, no person shall

be removed from the common gaol upon any habeas corpus granted in

pursuance of this act, but upon any such habeas corpus shall be brought

before the judge of assize in open court, who is thereupon to do what to

justice shall appertain.

SEC. XIX. AFTER ASSIZE.

18. May have haheas corpus.—Provided nevertheless, that after the

assizes are ended, any person or persons detained, may have his or her

habeas corpus according to the direction and intention of this act.

SEC XX. GENERAL ISSUE.

19. 31ay he pleaded in suits for offences against this law.—And be

* Section XV. fixing the commencement of this act at the first of June, 1674,
is omitted.
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it also enacted by the authority aforesaid, That if any information, suit

or action shall be brought or exhibited against any person or persons for

any offence committed or to be committed against the form of this law,

it shall be lawful for such defendants to plead the general issue, that

ihey are not guilty, or that they owe nothing, and to give such special

matter in evidence to the jury that shall try the same, which matter

being pleaded had been good and sufficient matter of law to have dis

charged the said defendant or defendants against the said information,

suit or action, and the said matter shall be then as available to him or

them, to all intents and purposes, as if he or they had sufficiently pleaded,

set forth or alleged the same matter in bar or discharo;e of such informa-

tion, suit or action.

SEC. XXI. ACCESSORIES.

20. How affected by this act.—And because many times persons

charged with petty treason or felony, or as accessories thereunto, are com-
mitted upon suspicion only, whereupon they are bailable or not, accord-

ing as the circumstances making out that suspicion are more or less

weighty, which are best known to the justices of peace that commit-

ted the persons, and have the examinations before them, or to other

justices of the peace in the county ; Be it therefore enacted. That
where any person shall appear to be committed by any judge or justice

of the peace, and charged as accessory before the fact, to any petty

treason or felony, or upon suspicion thereof, or with suspicion of petty

treason or felony, which petty treason or felony shall be plainly and

specially expressed in the warrant of commitment, that such person shall

not be removed or bailed by virtue of this act, or in any other manner
than they might have been before the making of this act.

ART. II. INSOLVENT DEBTORS.

SEC. I. GENERAL PROCEEDINGS.

21. Application.—It shall and may be lawful for the judges of the

superior or justices of the inferior courts, and they are hereby required,

on the petition of any person or persons confined for debt, whether

charged in execution or otherwise, and whether the process by virtue of

which such person or persons is or are confined, be issued from the su-

perior court, or other court of inferior jurisdiction, setting forth, that he,

she, or they are so confined, and are unable to satisfy the debt or demand
for which he, she, or they are so confined, or to give bail for his, her, or

their appearance to answer to the action under which he, she, or they

is or are confined, but are willing to deliver up the whole of his, her, or

their estate and effects for the benefit of his, her, or their creditors, by
rule or order of court to cause such debtor to be brought up ; and being

brought up, the said judge or justices shall proceed with such debtor in

21. Dec. 13, 1809, sec. 1, Prince 289.
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the manner directed by an act, entitled, ^' An act to carry into effect the

seventh section of the fourth article of the Constitution."

22. Notice given.—Provided that the notice required by the said act^

to be given to the creditors of such debtor, if the same be by notice

served upon the said creditors or their attorneys, shall be given at least

thirty days previously to the time appointed for bringing up such debtor.f

23. Suggestion of fraud; form of verdict.—And provided also,

that if, upon bringing up such debtor, any one or more of the creditors

shall suggest to tlie said judge or justice, that the said debtor is not

fairly insolvent, or that he has been guilty of any fraudulent practices,

that. then, and in that case, it shall be the duty of the said judge or

justices forthwith to cause an issue to be made up between the said cre-

ditor or creditors, and the said debtor, fraud or not fraud.

24. lYial of issue.—Upon such issue being made up, the said judge

or justices shall cause to be drawn and summoned, in the manner pointed

out by law, a jury of twelve persons to attend at the court-house, at a

particular day to be specified for that purpose, to try the said issue ; and

if the jury shall find that there has been fraud on the part of such

debtor, then he or she shall be remanded to prison ; and if they shall

find that there has been no fraud, then the said debtor shall be forthwith

discharged in the manner pointed out by the said act, entitled, ^' An
act to carry into effect the seventh section of the fourth article of the

Constitution."

25. Sheriff ^s fee for summoning jury.—The sheriff shall be allowed

for summoning each jury the sum of five dollars, to be paid by the cre-

ditors, who shall require such issue to be made up.

2(5. Notice to creditors.—And the several creditors at whose suit he,

she, or they, are charged or imprisoned, as aforesaid, and also all those

to whom the said debtor or debtors shall or may be then indebted, to be

summoned to appear personally, or by their attorney, ai a day to be ap-

pointed for that purpose, lipon which day the debtor shall produce his

books of account, if any he kept, which summons or notice shall be

served on each of the said creditors, or left at their notorious places of

abode, if they reside within this state—or if they reside without the

state, then upon their attorney, and if no attorney, then to be published

in one of the gazettes of Augusta or Savannah, at least two monthsj be-

fore the day appointed for such appearance.

27. Examination ; schedule to be made.—And upon such [notice] if

any of the creditors summoned refuse or neglect to appear, upon affida-

vit of the due service of such rule or order, the court shall in a summary
way, examine the matter of such petition, and the suggestions of fraud,

if any, and if upon such examination it shall appear to the court, that

the debtor is really and hona-fide insolvent, then such person shall deliver

22. Dec. 13, 1809, sec. 1, Prince 289. 25. Dec. 13, 1809, sec. 3, Prince 289.

23. lb. sec. 1, ib. 26. Dec. 5, 1801, sec. 1, ib. 286.

24. Ib. sec. 2, ib. 27. Ib. sec. 1, ib.

*Dec. 5, 1810, Prince 286.

t In cases of non-resident creditors and no attorney, publication of notice in

certain orazettes for " two months," is required. See post, Tj 26.

X Notice served on creditors or their attorney, " tiiirty da} s." See ante ][ 22.
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to the court a schedule of all his real and personal estate, debts, credits,

or effects, and shall take and subscribe the following oath, viz.

:

28. Form of debtor^ s oath.—" I, A. B., do solemnly swear (or affirm as

the case may be) in the presence of Almighty God, that I am not possessed

of any real or personal estate, debts, credits or effects, securities or con-

tracts whatsoever, my wearing apparel, bedding for myself and family,

and the working tools or implements of my trade or calling, together

with the necessary equipments for a militia soldier excepted, other than

are contained in the schedule now delivered, and that I have not directly

or indirectly since my imprisonment or before, sold, leased, assigned, or

otherwise disposed of, or made over in trust for myself or otherwise, any

part of my lands, estates, goods, stock, money, debts, securities or con-

tracts, whereby any money may hereafter become payable, or any real

or personal estate, whereby to have or expect any benefit or profit to

myself, my wife, or my heirs—so help me God."

29. Discharge and payment of jail fees.—And upon the said debtor

having taken and subscribed the aforesaid oath, the court shall order the

sheriff or jailer to discharge the said debtor from confinement on account

of the matter contained in his petition, and such order shall be a suffi-

cient warrant to the sheriff, jailer, or keeper of such debtor, to discharge

the said debtor, if detained for the causes mentioned in his or her peti-

tion, and no other ; and he is hereby required to discharge and set him or

her at liberty forthwith, the debtor paying his or her fees ; nor shall the

sheriff, jailer, or keeper of said debtor, be liable to any action of escape,

or other suit or information upon that account.

30. Provision against gambling—Provided, That no person shall be

permitted or entitled to lake any benefit or advantage of this act, who
has within twelve calendar months, lost at any one time, by any species

of gaming, the sura of one hundred dollars, or at different times, the

amount of three hundred dollars.

31. Perjury, howpunished.—Provided also, and be it further enacted,

That if any such person who shall take such oath as aforesaid, shall,

upon any indictment for perjury, in any matter or particular contained

in the said oath, be convicted by his or her own confession, or by ver-

dict of twelve men, as he or she may be by force of this act, the person

so convicted shall stand in the pillory for the space of two hours, be im-

prisoned at the discretion of the court, not exceeding twelve months, and
shall never after have the benefit of this act, and shall be forever after in-

capable of being a witness in any court of justice, or serving as a juror.

32. Exemption from arrest Jor debt.—Each and every debtor so dis-

charged as aforesaid, shall never thereafter be arrested or imprisoned, by
virtue of any execution founded upon any judgment obtained or hereafter

to be obtained, upon any debt or contract before that time entered into

by the said debtor or debtors, to any creditor so notified as aforesaid

;

neither shall any debtor so discharged as aforesaid, be arrested or held

to bail in mesne process for or on account of any debt or contract entered

into prior to their discharge as aforesaid.

28. Dec. 5, 1801, sec. I, Prince 286. 31. Dec. 5, 1801, sec. 1, Prince 287.

29. lb. sec. 1, ib. 32. lb. sec. 2, ib.

3Q. Ib. sec. 1, ib. 287.
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33. Penalty for illegal arrest ; property subject.—And any creditor

so notified as aforesaid, who shall cause the person of any debtor so dis-

charged as aforesaid to be arrested, knowing of such discharge, shall for-

feit and pay the sum of five hundred dollars, to be recovered by bill,

plaint, or information, in any court having cognizance thereof, one half

to the use of the other creditors of the said debtor, and the other moiety

to the sole use of the said debtor, of which his creditors shall have no

part or benefit ; Provided that nothing herein contained shall prevent

any creditor to have execution at any future time against the property

both real and personal of such debtor or debtors.

34. Concealed property.—If any person shall discover and give in-

formation of any property embezzled or concealed by any debtor as

aforesaid, previous to his discharge, or not included in the schedule so

delivered in as aforesaid, such person shall be entitled to one half of the

value of such property upon its being established that the same was the

property of the said debtor, and embezzled, secreted, or not included in

the schedule as aforesaid.

35. Disposition of property and debts surrendered.—The property

contained in the said schedule, presented to the court by such debtor or

debtors, shall be delivered into the hands of the sheriff of the county in

which such debtor or debtors may have been confined, who shall make
sale thereof, agreeably to the laws regulating sheriffs' sales within this

state ; and if any part of the property so given up shall consist of judg-

ments, bonds, notes, contracts, securities, mortgages, liquidated demands,

or open accounts, the court shall order the same to be assigned over

by said debtor or debtors, to some fit and proper person or persons,

whom a majority of the creditors shall nominate to the use of, and in

trust for such judgment creditors, which when collected by the said trus-

tee or trustees, together with the money which may be in the hands of

the sheriff, arising from the sale of any property of such debtor or debt-

ors, shall be subject to the further order of, and after the payment of the

costs and charges, shall be distributed by the said court agreeably to the

laws within this state for the payment of judgments and executions.

36. Duty and accountability of trustees.—The said trustee or trus-

tees shall proceed, without delay, to collect all the debts, &c., so trans-

ferred as aforesaid, either by suit or otherwise, which when collected,

shall be paid by the said trustee or trustees into the clerk's office of the

said court ; and the said trustee or trustees shall have and receive five

per centum on all moneys so collected by him or them, as a compensa-
tion for his or their trouble and expenses in collecting the same. And
any trustee or trustees, who shall fail to pay into court any money by
him or them collected as aforesaid, shall be subject to the same punish-

ment for contempt, and to the same mode for the recovery of the said

money, as sheriffs are liable to by the laws of this state.

37. Prison fces^ when paid by creditor.'^When any person or persons,

who now are, or hereafter shall be committed for any debt or damage
whatsoever, and shall not be able to satisfy and pay his ordinary prison

33. Dec. 5, 1801, sec. 2, Frince 287. 36, Dec. 5, 1801, sec. 5, Prince 286.
34. lb. sec. 3, ib. 37. lb. sec. 6, ib.

35. Ib. sec. 4, ib.



312 RIGHTS BELONGING TO THE PERSON.

fees, such fees shall be paid by the person at whose instance such insol-

vent person may be confined.

SEC. II. RELIEF OF HONEST DEBTORS.

38. Bond and conditions.—When any debtor or debtors shall be

taken upon any capias ad satisfaciendum, and shall be desirous of taking

the benefit of the oath prescribed for the relief of insolvent debtors, or

of rendering a fidl and fair schedule of his property, it shall and may be

lawful for such debtor or debtors to tender to the sheriff of the county,

his lawful deputy, or any constable, marshal, or other officer by whom
he, she, or they may have been taken, a bond or bonds payable to the

party at whose instance the arrest was made, with good and sufficient

securities in twice the amount of the debt, conditioned for his appear-

ance at the next term of the superior or inferior court, or any court of

oyer and terminer and corporation court, in which said capias ad satis-

faciendum was obtained, (and if the same issued from a justice's court,

then to the inferior court next to be held in and for said county,) then

and there to stand to and abide by such proceedings as may be had by

the court in relation to his, her, or their taking the benefit of this act.

39. Forfeiture of bond ; trial.—And in case of failure to appear,

judgment shall be entered up instanter upon said bond against the prin-

cipal, and his securities, to be discharged upon the payment of the debt

and cost. And when an execution issues thereon, the defendant in the

capias ad satisfaciendum shall not be entitled to the benefit of this act
;

Provided, that if either of the parties to the said bond shall be desirous

to have an issue made up and submitted to a jury, a jury shall be imme-
diately empannelled to try such issue, and the plea of non est factum
shall only be received upon the party making oath to its verity.

40. Exceptions ; sickness or death.—And provided further, that if it

shall be made appear satisfactorily to said court that said debtor or debt-

ors are prevented from attending court by sickness, or other sufficient

cause to be judged of by the court, the case shall be continued over to

the next court, at which time the same proceedings shall be had as if he

had appeared at the first time ; And provided further, that if such

debtor or debtors shall die in the mean time, it shall be an absolute dis-

charge of such bond or bonds.

4 1 . Conditions of bond when taken with intwenty days ofcourt.—Pro-

vided, nevertheless, that wdien any debtor or debtors shall be taken as

aforesaid, within twenty days before the sitting of said court, said bond

shall be conditioned for his, her, or their appearance at the succeeding

term of the court aforesaid.

42. Release of debtor.—Upon such debtor or debtors tendering such

bond or bonds, it shall be the duty of such sheriff, deputy, or constable,

as the case may be, to release him, her, or them from confinement or

custody.

38. Dec. 19, 1823, sec. 1, Prince 291. 41. Dec. 19, 1823, sec. 1, Fririce 292.

39. lb. sec. 1, ib. 42. lb. sec. 2, ib.

40. Ib. sec. 1, ib. 292.
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43. Control of securities over principal.—To enable the honest debtor

the more easily to obtain the security required in the first section of this

act* it shall be lawful for the said security, at the court to which the

principal is bound to appear, to surrender in open court said principal in

discharge of the security; and for the purpose of making the surrender,

the security is hereby authorized to exercise all the power which bylaw
special bail have over their principal.

44. Dehtor^s oath and schedule.—Upon the appearance of such

debtor or debtors at the court to which he is bound to appear, it shall be

lawful for him, her, or them, either in person or by attorney, to move the

court to be admitted to take the oath prescribed for the relief of insol-

vent debtors, or to swear to the schedule previously filed with the clerk

of said court agreeably to the provisions of this act hereinafter contained.

45. Notice to creditors ; discharge.—And it shall be the duty of said

court, upon such debtor or debtors making it appear to them that at

least ten days' notice has been given in writing to his, her, or their cre-

ditors of the intention to avail him, her, or themselves of the benefit of

this act, to administer the oath prescribed for the benefit of insolvent

debtors, or to swear him, her, or them to the schedule as aforesaid, as the

case may be, and to direct the clerk to make an entry of the same upon

his minutes, which shall exempt the body or bodies of such debtor or

debtors from imprisonment for debt in all cases where notice may have

been given to the creditors, which notices shall be filed with the clerk of

said court.

46. Suggestions and trial of fraud.—Provided, nevertheless, that if

any creditor or creditors shall suggest any fraud or concealment of any

property, money, or effects, it shall be the duty of the court to direct an

issue to be made up and tried by a jury at the first term before such

debtor or debtors are sworn ; Provided further, that if either of the

parties shall be unprepared for the trial of such issue, the court may con-

tinue the same under the same rules and regulations by which suits at

law are now continued.

47. Debtor, when recommitted.—And if the said jury shall find that

there is any fraud or concealment, or if said debtor or debtors shall fail

or refuse to answer upon oath, or if said debtor or debtors shall fail

to make it appear to the court that he, she, or they have given the neces-

sary notice to the creditor or creditors at whose instance he, she, or they

may have been arrested, then and in that case the said debtor or debtors

shall be deemed in the custody of the sheriff, and the court shall adjudge

that he, she, or they be imprisoned until a full and fair disclosure of all

the property, money or effects be made by said debtor or debtors, and

until he, she, or they have given the necessary notice as aforesaid, to be

judged of by said court.

48. Schedule, when filed.—When any debtor or debtors taken upon

any capias ad satisfaciendum as aforesaid shall be desirous to render a

full and fair schedule of his, her, or their property and effects, he, she,

or they shall file the same with the clerk of the court at which he is

43. Dec. 19, 1823, sec. 3, Prince 292. 46. Dec. 19, 1823, sec. 4, Prince 292.

44. lb. sec. 4, ib. 47. lb. sec. 4, ib.

45. Ib. sec. 4, ib. 48. Ib. sec. 5, ib. 293.

* See TI 38.
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bound to appear, at least ten days before the sitting of the court, at the

sitting of vvliich he proposes to avail himself of the benefit of this act;

and that upon his being admitted to swear to the said schedule, the same
proceedings shall be had thereon as may be now had on schedules filed

under the law now in force.

49. Persons complying, exempted from arrest.—No person shall be

imprisoned for debt upon any capias ad satisfaciendum who will comply
with the requisites of this act, except in cases of fraud or concealment

hereinbefore mentioned.

SEC. III. PRISON BOUNDS.

50. Where and, hy whom laid off.—Within six months from the pass-

ing of this act, the sheriffs of the several counties of this state shall,

under the direction of the inferior courts of the counties where jails are

built, lay off or cause to be laid off around the jails, in such manner as

they may deem most convenient and proper, ten acres ; and in the coun-

ties where no jails are yet built, it shall be the duty of the sheriffs, under

the direction of the inferior court in those respective counties, within

three months after a jail is erected in the same and received, to lay off

the same number of acres as is provided for in this act, which limits,

when so laid off in each case, shall be held and considered as prison bounds.

51. Prisoners, when entitled to bounds.—So soon as prison bounds

are ascertained in the manner hereinbefore pointed out, and any person

shall be arrested and committed to jail by an officer upon civil process,

and the person so arrested and committed to jail shall tender to the

officer committing the said person to jail, a bond with good and sufficient

security in a sum of double the amount of the debt or demand for which
he, she, or they are committed to jail ; which bond the said officer so

arresting are hereby authorized and required to take, with condition:

—

52. Conditions of bond.—That if the person or persons so arrested

and committed to jail do at any time, without being legally discharged,

pass or leave the boundaries so laid off and defined as prison bounds,

such passage or departure of said bounds shall be taken and considered

as an escape and forfeiture of said bond.

53. Proceedings for violating bond.—And the sheriff or other officer

taking such bond and security shall be bound, on the application of the

plaintiff in such case, his attorney at law or in fact, to assign the same
to the plaintiff, who may upon such bond and assignment commence an

action for the breach of the same, against the principal or principals,

and his, her, or their security or securities at the same time, and shall

recover against the principal or principals in said bond, and his, her,

or their security or securities, the amount of debt or demand, with

interest and costs, for which the person or persons was or were arrested

and committed to jail : Provided nevertheless, no person [so] arrested

and committed to jail, shall have the benefit of such bounds, for a longer

term than six calendar months, at the instance of the same plaintiff.

49. Dec. 19, 1823, sec. 6, Prince 293. 52. Dec. 22, 1820, sec. 2, Frince 290.

50. Deo. 22, 1820, sec. 1, ib. 289. 53. lb. sec. 2, ib.

51. Ib. sec, 2, ib. 290.
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54. Penalty for refusing to receive bond ; insufjicient security,—In

case any sheriff or other officer so arresting, and committing a person or

persons to jail, upon any civil process, shall refuse to receive such bond

as is hereinbefore set forth, the officer so refusing shall be subject to

indictment for malpractice in office ; and in case the officer shall take

insufficient security, he shall be held liable to the plaintiff in the several

modes pointed out in the laws heretofore passed, prescribing the liability

of sheriffs and other officers; and in case the arrest should be made by

a coroner, he shall be held to all the habilities that a sheriff would be,

were the arrest made by him.

55. Prison hounds laid off in every county.—Every county in this

state having jails where no bounds may have been laid off as prescribed

in the before-recited act,* it shall be the duty of the sheriffs, under the

direction of the inferior court, and it is hereby made legal for them at

any time that they may deem it expedient, to cause to be laid off prison

bounds in said counties, around said jail, in conformity with the above-

recited acts.f

56. Re-survey and alteration authorized.—In all the counties of this

state, where prison bounds have been heretofore laid off and defined,

and for any cause it shall be deemed expedient to have the same re-sur-

veyed and laid off, or changed, it shall and may be lawful for the jus-

tices of the inferior court to have the same re-surveyed or changed, and

laid off in the manner prescribed in the before-recited act.

57. Plan of re-survey to be returned and recorded.—In all cases

where prison bounds shall be hereafter re-surveyed or laid off, it shall be

the duty of the sheriff to return a plan of the same to the superior and

inferior courts of the county, which shall be entered on the minutes of

each of said courts, and a duly certified copy thereof, from the minutes

of either of said courts, shall be evidence in any of the courts of this

state.

58. Prison hounds may he extended, when.—Where such prison

bounds have been, or may be laid off, in any incorporated city, town

or village, such prison bounds may be (in the discretion of the inferior

court) extended so as not to include more than one hundred acres.

SEC. IV. PROPERTY EXEMPTED.

59. Certain articles specified.— The following articles be ex-

empt from levy and sale on account of any debt contracted after that

day,J to wit: two beds and bedding, common bedsteads, a spinning-

wheel and two pair of cards, a loom, and cow and calf, common tools of

his trade, and ordinary cooking utensils, and ten dollars' worth of pro-

visions.

54. Dec. 22, 1820, sec. 3, Prince 290. 57. Dec. 22, 1840, sec. 3, Pom. 148.

55. Dec. 22, 1840, sec. 1, Pam. 148. 58. lb. sec. 4, ib.

56. Ib. sec. 2, ib. 59. Dec. 23, 1822, sec. I, PW/jce 291.

* Act of Dec. 22, 1820. See ante TJ 50.

t The act of Dec. 24, 1821, Prince 290, is clearly superseded by the first section

of this act (1840) and is therefore omitted. I March 1, 1823.
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60. Property secured to dehtor^s family.—In all cases where any

debtor shall have the benefit of the above-recited act extended to him,

it shall be the duty of the officer levying the execution to make out a

schedule of the articles so exempted from seizure and sale, and return

the same to the clerk of the inferior court of said county, whose duty it

shall be to record the same in a book kept by him for that purpose

:

then the above property shall be alienated and vested in the inferior

court, to be appropriated to the benefit and use of said family, so long as

the defendant shall remain insolvent.

61. Family Bible exempted.— From and after the passage of this bill,

in addition to the articles exempt from sale in the above-recited act"* shall

be added the family Bible of all debtors who may be entitled to the

benefits of the said act.^

62. Extended to widows.—From and after the passage of this act,

the privileges and benefits extended to debtors' families in the above-

recited act* shall be, and they are hereby extended to all widows, and

their families, during their widowhood, under the same rules, regulations,

and restrictions, as govern the articles exempted for the use of debtors'

families, in the before-recited act.*

63. Real estate and other property.—Every white citizen of this

state, male or female, being the head of a family, shall be entitled to

own, hold and possess, free and exempt from levy and sale by virtue of

any judgment, order or decree of any court of law or equity in this state,

founded on any contracts made after the first day of May next, or any
process emanating upon the same, twenty acres of land, and the addi-

tional sum of five acres for each of his or her children under the age of

fifteen : Provided, that the same or any part thereof be not the site of

any city, town or village, or of any cotton or wool factory, saw or grist mill,

or of any other machinery propelled by water or steam ; also, one horse

or mule, the value of which shall not exceed fifty dollars ; also, ten head
of hogs and thirty dollars' worth of provisions.

64. Partition of land between debtor and creditors.—When any head
of a family shall own a greater quantity of land than that exempted from

levy and sale by the provisions of the first section of this act, that he or

she shall procure the county surveyor to lay off the number of acres so

exempted, so as to include the dwelling-house and improvements of the

original tract (if there be any thereon) : Provided, that the value of said

dwelling-house and improvements shall not exceed two hundred dollars,

the value to be ascertained and certified to by three valuing agents, who
shall be appointed as follows : one by the plaintiff in execution, or his

or her attorney or agent; one by the defendant in execution, and one

by a justice of the peace in the district where the said dwelling-house

and improvements are. And he or she shall designate in writing to the

sherifFor other officer in whose hands the process directing a levy and sale

may be the boundary so laid off, and it shall not be lawful for such

sherifFor other officer to levy on or sell the tract so designated.

65. Lands not exempted.—No lands shall be exempted from levy and

60. Dec. 23, 1822, sec. 2, Prince 291. 63. Dec. 11, 1841, sec. 1, Pam. 134.

61. Dec. 22, 1834, sec. 1, ib. 293. 64. lb. sec. 2, ib. 135.

62. Dec. 22, 1835, ib. 65. Ib. sec. 3, ib.

* Dec. 23, 1822. See T[ 59—60.



ALIENS. 317

sale under the provisions of this act which derives its chief value from

other cause than its adaptation to agricultural purposes.

66. Debtor not authorized to sell lands.—Whenever any male head

of a family shall hold land under the provisions of this act, that no sale

that he may make of the same, or any part thereof, shall be good and

valid in lav/, unless his wife (if he have any) shall, of her own choice

and free will, sign the deed of such sale together with her husband.

67. Fifty acres of land exempted.—From and after the passage of

this act, the amount of fifty acres of land to the head of each i'amily be,

and the same is hereby declared to be exempt from levy and sale by

virtue of any judgment, order, or decree, of any court of law or equity

in this state, founded on any contracts made after the first day of Jan-

uary next, except the same shall be for the purchase money of said land,

for the payment of which said land shall be bound.

68. Property exempted from attachments.—All property of any kind

exempt under this act, or any former one, from levy and sale under exe-

cution founded upon any judgment or decree, shall, under like circum-

stances, be exempt from levy under any attachment.

ART. III. ALIENS.

SEC. 1. RIGHTS, PRIVILEGES, AND DISABILITIES.

69. Persons born beyond seas.—All children inheritors, which from

henceforth shall be born without the ligeance of the king, whose fathers

and mothers at the time of their birth be and shall be at the faith and

ligeance of the king of England, shall have and enjoy the same benefits

and advantages, to have and bear the inheritance within the same
ligeance as the other inheritors aforesaid, in time to come : so always,

that the mothers of such children do pass the sea by the license and

wills of their husbands.

70. Persons educated in foreign countries.—If any person or per-

sons under the age of sixteen years, shall, after the passing of this act,

be sent abroad without the limits of the United States, and reside there

three years, for the purpose of receiving an education under a foreign

power, such person or persons after their return to this state, shall for

three years be considered and treated as aliens, in so far as not to be

eligible to a seat in the legislature or executive authority, or to hold any

office, civil or military, in the state for that term, and so in proportion

for any greater number of years as he or they shall be absent as afore-

said, but shall not be injured or disqualified in any other respect.

71. Natural born descendants of aliens.—All and every person or

persons, being the king's natural born subject or subjects within any of

the king's realms or dominions, shall and may hereafter lawfully inherit

and be inheritable as heir or heirs to any honors, manors, lands, tene-

ments, or hereditaments, and make their pedigrees and titles by descent

66. Dec. n, 1841, sec. 4, Pam. 135. 69. 13 Edw. Ill, 1350, sec. 5, Schley 124.

67. Dec. 22, 1843, sec. 1, ib. 121. 70. Feb. 7, 1785, sec. 5, Prmce 267.

68. Ib. sec. 2, ib. 122. 71. 11, 12 Wm. 111,1700, Schley '312.
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ffom any of their ancestors, lineal or collateral, although the father and

mother, or fathers or mothers, or other ancestor of such person or per-

sons, by, from, throutfh, or under whom he, she, or they shall or may
make or derive their title or pedigree, were or was, or is or are, or shall

be born out of the king's allegiance, and out of his majesty's realms

and dominions, as freely, fully, and effectually, to all intents and pur-

poses, as if such father or mother, or fathers or mothers, or other an-

cestor or ancestors, by, from, through, or under whom he, she, or they

shall or may make or derive their title or pedigree, had been naturalized

or natural born subjects, or subjects within the king's dominions ; any

law or custom to the contrary notwithstanding.

72. Aliens may acquire personal property,—All free white persons

being aliens, or subjects of any foreign state or kingdom at peace with

the United States of America, who shall register or enrol their names
in the office of the clerk of the superior court, of the county where

such aliens purpose to reside, may be, and they are hereby vested with

the rights and privileges of acquiring, possessing, or holding, and selling,

devising, or otherwise disposing of all kinds of personal property, and

renting houses or lands fi'om year to year, and shall have the right of

suing for all such debts, demands, or damages, other than for real estate,

as may arise or have arisen since the twelfth day of July, seventeen

hundred and eighty-two, either personally, or by attorney, or otherwise,

and in case of death, by his, her, or their executors or administrators.

73. May loan money upon mortgages,—It shall and may be lawful

for every and all persons being aliens, to lend money at an annual in-

terest of seven per centum on freehold or leasehold security, by v^ay of

mortgage, on any estate within this state, and such money, whether the

kingdom or state of which such money-lender is a subject or alien, shall

be at peace or in war with the United States, to recover, sue for, by
attorneys, or otherwise, in the courts of this state, and where judgment

is obtained, execution shall be awarded for the sale of such mortiiaired

premises for payment of the debt and interest due thereon, with costs

of suit, as is common with the citizens of this state, (except such

foreigner be entitled to the right of entry or actual possession of any

such mortgaged premises by purchase, or by any process for foreclosing

any equity of redemption, by order of any court whatever,) any law or

custom to the contrary notwithstanding.

74. Exempted from military duty,—Whereas, it is deemed grievous

and oppressive, that individuals, not citizens of the United States, and

who are subjects of a foreign government, and only temporary residents

in this state, for commercial and other purposes, and who do not intend

to settle or reside in this state, or become citizens thereof, should be

considered liable to such military drafts as may from time to time be

made upon the militia of this state, and particularly where such subjects

belong to governments whose laws do not recognize such military

liability, or exact such military duties from the citizens of the United

States : Be it enacted, &ic., That such individual subjects as aforesaid,

72. Feb. 7, 1785, sec. 1, Prince 267. 74. Dec 19, 1818, sec. 1, Frince 269.
73. Feb. 21, 1785, sec. 1, ib. 26d.
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of a foreign government, shall be, and they are hereby declared to be

exempted from all military duty in the militia of this state, and from all

military drafts which may hereafter be made, any law to the contrary

notwithstandinor : Provided however, that this law shall not be so con-

strued or operate as to extend to their liability to perform certain local

duties within the several counties in which they reside, such as the re-

pelling of local invasions, extinguishing conflagrations, putting down
insurrections, and the like: And provided also, that it shall not extend

to such individuals who are subjects or citizens of a foreign govern-

ment or state, the laws of which said government or state, do not ex-

tend a similar and coextensive exemption to the citizens of the United

States.

75. Liability to perform certain local duties.—All aliens residing, or

at any time being within the state of Georgia, shall be exempt from the

performance of all ordinary militia duty and other military duty, except

patrol duty, alarm duty, and duties required for the suppression of in-

surrection, invasion, or conflagration.

76. Oath required.—Every alien claiming the exemption as afore-

said, shall, before he is entitled to the same, make oath before a judge

of the superior, or justice of the inferior court of this state, or justice

of the peace, that he is an alien, and that it is not his intention to be-

come a citizen of the United States ; which oath he shall present to the

clerk of the superior court of the county in which he resides or may be,

w4io shall file in his office the said oath, and register the name of the

said alien, in a book for that purpose, and shall furnish the said alien

with a certificate under his hand and the seal of the said court of such

registry being made, for which certificate the said clerk shall be entitled

to receive tlie sum of three dollars.

77. Ineligible to hold oj^ce.—No such person^ shall be a member of

the general assembly, or of the executive council, or hold any office of

trust or profit, or vote for members of the general assembly for the term

of seven years, and until the legislature shall, by a special act for that

purpose, enable such person so to do: And provided also, that all such
aliens or persons aforesaid, shall be subject and liable to pay such alien

duties as have been heretofore or may hereafter be imposed by the legis-

lature.

SEC. II. rRENCH SUBJECTS.

78. Grant of special privileges to French subjects.—The sub-

jects of his most christian majesty, shall be, and they are hereby
empowered to transfer and dispose of such of their estates and pro-

perty as shall happen to be within the limits of this state, and

75. Dec. 9, 1824, sec. 1, Prince 601. 77. Feb. 7, 1785, sec. 3, Prince 267.
76. lb. sec. 2, ib. 78. Feb. 22, 1785, sec. 1, ib. 268.

* Aliens.—The second section of this act, prescribing the mode of naturaliza-
tion being superseded by ihe constitution of the United States, art. 1. sec. 8,
is omitted. Also the fourth section, exckiding persons on the bill of confiscation
and banishment from the privileges granted to aliens. For which see Prince 276.
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that the estates and property of such of said subjects as are or may be

deceased, and who were not citizens of this stale, being within the

state, shall descend to, and become the estate of the heirs and legal

representatives of such deceased person, according to the laws, usage

and custom of the kingdom of France relative thereto, and such estate

so descending shall and may be settled agreeably to the laws that are or

shall be made relative thereto, without being obliged to obtain letters of

naturalization ; and that the aforesaid subjects of his most christian ma-
jesty shall have, hold, and enjoy, on their part, within this state, the

privileges and immunities mentioned in said articles of treaty, according

to the form and spirit thereof.*

79. Grant of land and privileges to Count D^Estaing.-—And whereas

the general assembly of this state resolved, that grants of twenty thousand

acres of land should issue to the vice-admiral, the Count D'Estaing, in

testimony of their respect for his meritorious services, Be it enacted, &ic.,

That the vice-admiral, the Count D'Estaing, be and he is hereby em-
powered and qualified to receive and hold the grants of land aforesaid,

and he is hereby admitted to all the privileges, liberties, and immunities

of a free citizen of this state, agreeably to the constitution.

80. Privileges of citizenship.—And (to encourage and promote the

settlement of the said land,) Be it enacted, &c., That any person or per-

sons, being a subject of his most christian majesty, who is properly in-

troduced with a design to become an inhabitant of this state, such per-

son or persons shall, after three years' residence, or in case of intermar-

riage with a citizen of this stale, or either of the United States, after one"

year's residence and taking the oath of allegiance and fidelity, be admit-

ted to all the liberties, privileges, and immunities of natural born citi-

zens of this state.

f

ART. IV. INDIANS.

SEC. I. PROHIBITIONS AND RESTRICTIONS.

81. Shall not employ while men or slaves.—If any Indian or descend-

ant of an Indian, or white man the head of an Indian family, claiming

the privileges of an Indian, shall employ any white man or slave belong-

ing to a white man, or person of color other than the descendant of an

Indian, as a tenant, cropper, or assistant in agriculture, or as a miller or

millwright, they shall for such offence, upon the same being established,

79. Feb. 22, 1785, sec. 2, Prince 269. 81. Dec. 20, 1833, sec. 3, Prince 281.

80. lb. sec. 3, ib.

* The preamble to this act, setting forth the resolution of Congress, passed

January 14th, 1780, recommending to the several states to make provision for

conferring certain privileges on die subjects of France, in conformity with the 13th

article of the treaty of amity and, commerce between France and the United
States, is here omitted.

t How far superseded by naturojization laws of the United States, see Const,

art. i. § 8j ante p. 47.
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by the testimony of two respectable witnesses, forfeit all right and

title that they may have to any reservation or occupancy within the

limits of this state, and that upon the certificate of the agent to be here-

after appointed, grants may issue for the same as though such improve-

ments had never been occupied by such Indian, descendant of an Indian,

or white man having an Indian family.

82. Shall not be traded with or hired to labor,—Any white person or

persons who shall trade or deal with or hire for work or labor the said

Indians* within the limits of this state, he, she, or they shall be indicted

for a misdemeanor, and on conviction shall be punished by a fine not ex-

ceeding one hundred dollars for the first offence, and for the second of-

fence the sum of five hundred dollars, and imprisonment in the common
jail of the county at the discretion of the court; one half of said fine

to go to the informer, and the other half for county purposes.

83. Contracts with Indians, ivhen void.—No contract, either verbal or

written, alleged to have been made between a white man and an Indian,

shall be binding, except the same can be established by the testimony of

at least two respectable witnesses.

84. jidministration on the estate of Indians prohibited.—It shall not

be lawful from and after this time, for any inferior court in this state, whilst

sitting as a court of ordinary, to grant letters of administration to any

person or persons on the estate either real or pejsonal, of any deceased

Cherokee Indian, or the descendant of a Cherokee Indian.

85. Intercourse restricted.—It shall be unlawful for any Indian of

the Creek nation to come within the limits of this state, excepting the

city of Columbus ; and that whenever such Indian shall come within

the limits of this state it shall be the duty of each and every civil and

military officer in this state having knowledge or being informed of the

fact, to arrest such Indian and lodge him in jail ; there to remain until he

shall be relieved therefrom by due course of law, and on payment of all

expenses incurred ; and that each and every such Indian offending against

the foregoing provisions of this act, shall be guilty of a misdemeanor;

and on conviction thereof, according to law, shall be punished by im-

prisonment at hard labor in the Penitentiary for any time not less than

four months, nor more than eight months, for the first offence; and the

second offence not less than one year, nor longer than three years ; or

imprisonment in the common jail of the county at the discretion of the

presiding judge : Provided, that this act shall not be so construed as to

prevent any Indian or Indians of the Creek nation from coming into this

state unarmed and without any offensive weapon, bona-Jide, to collect any

debt or debts due or owing such Indian or Indians by any person or persons

being or residing within this state, or to prosecute or defend any suit or

suits at law or equity in any of the courts in this state, in which such

Indian or Indians shall be a party or have a valuable interest ; or to give

evidence against any Indian or Indians in any of the courts in this state :

Provided, such Indian or Indians shall be accompanied by some white

person of known good character and responsibility.

82. Dec. 24, 1835, sec. 2, Prince 284. 84. Dec. 24, 1832, sec. 12, Frince 281.

83. Dae. 20. 1833, sec. 7, ib. 282. 85. Dec. 24, 1835, sec. 1, ib. 284.

* Of the Creek nation.

21
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SEC. II. PRIVILEGES.

86. Allowed to fish in the Chattahoochee.—The said Indians shall

be permitted to fish in the Chattahoochee river; and that if any of the

said Indians shall be found fishing in said river, it shall not be deemed a

violation of this act until otherwise provided by law.

87. Privilege granted to delegations.—Any delegations of Indians

from said nation on business with the general government, bona-fide,

shall be permitted to pass through any of the counties aforesaid, without

being subject to arrest : Provided, they can produce satisfactory evi-

dence of their being such delegation, appointed according to the com-

mon usages of said nation.

ART. V. RELIGIOUS TOLERATION.

SEC. I. LIBERTY OF CONSCIENCE.

88. Affirmation.—Any person who shall appear in any of the courts

of judicature, or before any judge, or magistrate in this province, either

as juror, witness, party, or otherwise, in any cause, civil or criminal, and

shall make and distinctly repeat a solemn and conscientious declaration

and affirmation, according to the form of his profession, in any matter,

cause, or thing, wherein an oath is required by law, in the following

words: "I, A. B., do swear in the presence of Almighty God, as I

shall answer at the great and awful day of judgment, that, (as the case

may be,) so help me God." And such solemn and conscientious decla-

ration and affirmation shall be deemed, held, and adjudged, and taken

to be valid and effectual to all intents, constructions, and purposes what-

soever, in the same manner as if such person had taken an oath on the

holy evangelists of Almighty God.

89. False affirmation punishahle as perjury.—And that all and
every such person and persons, as shall be convicted of falsely and cor-

ruptly affirming and declaring any matter or thing, which (if the same
had been an oath taken on the holy evangelists,) would by law amount
to wilful and corrupt perjury, shall incur the same penalties, disabilities,

and forfeitures, as persons convicted of wilful perjury do incur by the

laws of Great Britain.

90. Religious opinion of witnesses no disqualification.—JVo person

shall be, excluded fiom testifying as a witness in any of the courts of law^

or equity in this state, or deprived of his, her, or their oath or affirmation,

touching any matter or thing where an oath or affirmation is necessary to

secure any right or interest whatsoever, by reason of any religious opinion

such person or persons may entertain or express : Provided, nothing in

this act shall prohibit such disabilities going in evidence to the jury to

affect the credit of such witness or witnesses.

86. Dec. 24, 1835, sec. 3, Prince 284. 89. Dec. 13, 1756, sec. 1, Prince 30.

87. lb. sec. 3, ib. 285. 90. Dec. 11, 1841 , sec. 1, Paw. 145.

88. Dec. 13, 1756, sec. 1, ib. 30.
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SEC. II. RELIGIOUS SOCIETIES.

91. Validity of conveyances of land to churches.—All deeds of

conveyance heretofore made and which may hereafter be made by any

person or persons for any lots of land within this state, to any church or

religious society, or to trustees for the use of any church or religious

society, for the purpose of erecting churches or meeting-houses, are and

shall be deemed and taken to be good and valid, and available in law.

for the intents, uses, and purposes, contained in such deeds of conv^ey-

ance ; and all lots of land so conveyed shall be fully and absolutely

vested in such church or religious society, or in their respective trustees,

for the uses and purposes in the said deed expressed, to be holden to

them or their trustees for their use, by succession, according to the mode
of church government or rules of discipline exercised by such churches

or religious societies respectively.

92. Power of the church over trustees.—All trustees to whom con-

veyances are or shall be made for the purposes hereinbefore expressed,

shall be subject to the authority of the church or religious society for

which they hold the same in trust, and may be expelled from the said

trust by such church or society, according to the foi'm of government or

rules of discipline by which they may be governed.

93. Vacancies, how filled.—And every church or religious society

shall be, and they are hereby authorized and empowered to fill up all

vacancies which may happen in the said trusts, by death, removal,

expulsion, or otherwise ; and when any vacancy shall be filled up, the

same shall be certified under the hand or hands of the person or persons

presiding in the said society, and according to the form of government

or discipline practised by the said church or society : which certificate

shall express the name of the person appointed to fill the vacancy, and

the name of the person in whose place he shall be appointed, and the

said certificate being recorded in the office of the clerk of the superior

court of the county in which the land lies; the person so appointed

to fill such vacancy shall be as fully vested with such trust as if a

party to, and named in the original deed.

94. Persons disturbing religious worship.— If any person or per-

sons whomsoever shall interrupt or disturb any congregation of white

persons assembled at any church, chapel, or meeting-house, or any other

place for public worship, during the time of divine service, it shall be

the duty of any justice of the peace, sherift', constable, or any civil offi-

cer of the county, being present wbere the offence shall be committed,

to take the person or persons so offending into custody ; or on complaint

made by any person on oath, to issue a warrant against him or them so

offending ;* and if such offender be a slave, to order him or her to be

punished, by whipping on the bare back, not exceeding thirty-nine lashes.

91. Dec. 3, 1805, sec. 1, Frlnce 6S6. 93. Dec. 3, 18^5, sec. 2, Prince f86.

92. ib. sec. 2, ib. 94. Dec. 13, 1792, sec. 1, ]b. tl5.

* The penalty here prescribed for white persons being superseded by the act of

Dec. 11, 1841, is omitted. See If 97.
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95. Prohibition of sale of intoxicating liquors.—It shall not be

lawful for any person to sell, or cause to be sold, any wine, cider, beer,

whisky, gin, rum, or brandy, or any other intoxicating liquors, within

one mile of any meeting-house, or other place set apart or publicly

resorted to for divine worship, during the time appropriated to such

worship.* Provided nevertheless, that the penalties of this act shall not

extend to licensed retailers of liquors, actually residing within the limits

herein pointed out.

96. Offenders to be indicted.—If any free white person shall vio-

late the provisions of the before-recited acts, it shall be deemed and held

in law a misdemeanor, and shall be indictable in the superior courts of

this state, as in other criminal cases ; and it shall be the duty of the

justices of the peace to bind the offenders to be and appear at the supe-

rior courts of this state as in other criminal cases.

97. Penalty for a violation.—If any free white person shall be

convicted for a violation of the aforesaid acts,f he shall be fined in a sum
not exceeding fifty dollars, nor less than ten dollars.

93. Application of fines.—It shall be the duty of the sheriff, and

other officers, who may collect the fines and forfeitures imposed by this

act, to make a return of the amount so collected to the clerk of the infe-

rior court, and to pay the same into the hands of the overseers of the

poor, for the sole purpose of supporting the poor of the county wherein

such offence shall have been committed.

SEC. III. BURYING-GROUNDS.

99. Reservation of burying-grounds.—Whenever any vender of

real estate, upon which there is a burying-ground situate, shall choose to

reserve the same from sale in the deed of conveyance, the purchaser or

purchasers under him shall not be permitted to infringe in any manner
upon the same, but shall preserve, and as far as possible protect the

same from both injury and destruction.

100. Penalty for mutilation or injury.—Should any person or per-

sons, by themselves and servants, mutilate or in any wise injure and

destroy the same, he, she, or they, shall be guilty of trespass, and when
found guilty upon an indictment, shall be subject to a fine of five hun-

dred dollars.

101. Exempted from sale.—Whenever real estate shall hereafter be
sold by any sheriff, marshal, coroner, administrator, or executor, a reser-

vation of the burying-ground shall be made, and all trespassers upon the

same shall be liable under the second section of this act.

95. Dec. 22, 1808, sec. 1—2, Prince 615. 99. Dec. 27, 1842, sec. 1, Pa7n. 38.

96. Dec. 11, 1841, sec. 1, Pam. 137. 100. lb. sec. 2, ib.

97. ib. sec. 1, ib. 101. lb. sec. 3, ib.

98. Dec. 13, 1792, sec. 2, Prince 615.

* The first clause of the second section is superseded by the act of Dec. 11,

1841, Pam. 138-9, except so much as declares that such fines as are imposed for

a violation of said act "shall be put into the hands ol the justices of the inferior

court, and become a part of the county funds, where such offence shall have been
committed." Prince 615.

t Two acts are referred to. By that of Dec. 13, 1792, the fines are payable to

the "overseers of the poor." See next ][ 98. By that of Dec. 22, 1808, they are
made payable to the "justices of the inferior court." See note above.



CHAPTER XII.

RIGHTS OF DOMESTIC RELATIONS.

ANALYSIS.

ART. I. MASTER AND SERVANT
;

SERVANTS NOT SLAVES.

SEC. I. VALIDITY OF CONTRACTS.

1. Contracts with white servants abroad

declared valid.

2. Manner of enforcing contracts.

3. Indentures to be made in accordance

with certain ages.

4. Indentures made in foreign parts de-

clared of force.

SEC. II. PROTECTION AND TREATMENT.

5. Servants how provided for, and secu-

ritj' of person.

6. Complaints by servants.

7. Penalty for making unjust complaints or

absenting themselves.

8. Contracts for further service, how made.

May hold property.

How provided for in case of sickness or

inability.

9

10

SEC III. DISCHAR&E AND TRANSFER.

11. To be well clothed when discharged.

12. May be transferred by assignment of

indentures.

SEC IV. MASTER AND APPRENTICE.

13. Orphans when bound out ; duty of master.

14. Ill treatment.

ART. II. HUSBAND AND V^IFE.

SEC I. MARRIAGE.

15. License.

16. Publication of bans.

17. Penalty for marrying without license or

publication of bans.

18. License returned ; duty and fee of clerk.

19. Return, evidence of marriage.

SEC II. DIVORCE.

20. Manner of commencing suit.

21. Defence.

22. Judgment by default.

23. Form of verdict.

24. Proceedings in case of non-residence of

defendant.

25. Divorce may be absolute or conditional.

26. Conditional divorce ; duty of jury.

27. Absolute divorce ; offending party, how
restrained.

28. Absolute divorce not granted, separa-

tion how obtained.

29. Form of oath of commissioners.

30. Report of commissioners.

31. Power and authority of commissioners.
32. Husband, when free from contracts of

wife.

33. Issue of such marriage.
34. Schedule of property.

ART. III. PARENT AND CHILD.

SEC I. POSTHUMOUS CHILDREN.

35. May inherit estates.

SEC ir. ILLEGITIMATE CHILDREN.

36. Bastards, who are so declared.

37. Guardianship of illegitimate children.

ART. IV. GUARDIAN AND WARD.
SEC I. APPOINTMENT OF GUARDIAN.

38. By the father.

39. Validity of appointment declared.

40. Ravishment of ward.

41. Power and authority.

42. Letters of guardianship.

43. Oath and bond of guardians.

44. Amount of bond.

45. When required of natural guardians.

SEC II. DUTIES AND LIABILITIES.

46. Guardians may hire out slaves.

47. When authorized to keep them together.

48. Authorized to purchase or rent land.

49 Duty in keeping regular accounts.

50. Waste not to be made in ward's lands.

SEC III. REMOVAL OF PROPERTY.

51. Guardian may remove ward's property-

52. Evidence of guardianship.

53. How authenticated.

54. Proceedings thereon; delivery ofproperty.

55. Rights of non-resident guardian.

56. Property may be sold.

57. Benefits of this act, to whom extended.

58. Compensation.



326 RIGHTS BELONGING TO THE PERSON.

SEC. IV. LETTERS OF DISMISSION.
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ART. I. MASTER AND SERVANT; SERVANTS NOT SLAVES.

SEC. I. VALIDITY OF CONTRACTS.

1. Contracts ivith white servants abroad declared valid.— All white

servants brought into this country, under any agreement or contract

made in foreign countries, and who shall not previously to embarkation

therefrom have been indented, shall be bound to perform the same.

2. Mariner of enforcing contracts.—And in case of refusal to indent

himself, herself, or themselves, on application and demand, it shall be

lawful for the person or persons with whom such servants have so

agreed or contracted, to apply to any three justices of the county into

which such servants may arrive, one of whom to be a judge of the in-

ferior court thereof, who are hereby empowered and required to have
the parties brought before them, and decide on the validity and good
faith of such contract; and if they, or a majority of them, shall judge

the same binding and valid, it shall be the duty of such magistrates, or

a majority of them, to indent such servants, by an order to be entered

up of record in the clerk's office of the inferior court, which order shall

be received and considered as an indenture, and held to be as binding

in law, to all intents and purposes, as if the same had been voluntarily

entered into by such servants after such their arrival.

3. Indentures to be made in accordance with certain ages.—Provided

nevertheless, that if such servants be of the age of nineteen years, they

shall not be indented for a longer term than five years ; and if under

that age, for a longer period than their arrival at the age of twenty-four

years; and if at the age of fourteen, until they arrive at the age of

twenty-one years: and the said magistrates are also hereby empowered
to decide on the age of such servants, and bind them accordingly, which
decision shall be entered up of record with such order in the clerk's

office of the said inferior court.

4. Indentures made in foreign parts declared of force.—All inden-

tures made between masters, supercargoes, or owners of vessels, or

other persons, in foreign countries, and persons wishing to migrate

to this state or the United States, and thus becoming servants as

1. Feb. 6, 1796, sec. 1, Pnnce 757.
2. lb. sec. 1, ib.

3. Feb. 6, 1792, sec. 1, Prince 757.

4. lb. sec. '^, ib.
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aforesaid, shall be held and received as valid and binding in law, on

their arrival within any port or place within this state, as if such inden-

ture had been voluntarily entered into by the parties after such their

arrival.

SEC. II. PROTECTION AND TREATMENT.

5. Servants how provided for, and security of persons.—And
whereas, it is as necessary and proper, and humanity requires that the

servants so held to service, should, in return therefor, meet with humane
and kind treatment from persons to whom they may be bound ; Be it

enacted, &c., That all masters and owners of servants coming within

the intention of this act, shall find and provide for their servants whole-

some and competent diet, clothing and lodging in health, and proper

and necessary medicine and attendance in sickness; and shall not at

any time give immoderate correction, or at any time whip such persons

naked, without an order from two or more magistrates for that purpose,

after a hearing from both parties, and shall not task them with immode-
rate labor.

6. Complaints by servants.—And such servants shall have their com-
plaints received by any justice of the peace, who, if he finds cause,

may bind the master or owner over until the complaint can be heard

before the inferior court of the county where they shall reside ; and all

complaints of such servants shall and may, by virtue hereof, be received

by the said court in form of petition, without the formal process of an

action ; and full force and authority is hereby given to the said court, at

their discretion, (having first summoned their masters or owners to

justify themselves, if they think fit,) to adjudge, order, and appoint what
shall be necessary and proper, as well with respect to the diet, lodging,

clothing, and excessive labor, as to the correction of the servant or

servants complaining ; and if any master or owner shall not thereupon

comply with the court's order, the said court is hereby authorized and

empowered, upon a second just complaint, to release and acquit such

servant or servants from any future service, by entering an order to that

purport on the records of the court.

7. Penalty for making unjust complaints or absenting themselves.—
And in case it shall be found upon examination before the said court or

three justices, that the complaint of sych servant or servants was un-

founded or malicious, then the inferior court, as aforesaid, shall have
power to direct and order any moderate punishment, not exceeding

thirty-nine lashes ; and in case such servant shall absent him or her-

self fro n his or her said master or owner's service, the said inferior

court shall he, and hereby is authorized to indent such servant for such

absence a term not exceeding four days for every day's absence, more
than the time he or she were originally indented for, by an order en-

tered as aforesaid on the court books.

8. Contracts for further service, how made.—No master or owner

5. Feb. 6, 1796, sec. 3, Frince l^l. 7. Feb. 6, 1796, sec. 3, Frince 758.

6. lb. sec. 3, ib. 767. 8. lb. sec. 4, ib.
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of any servant shall, during the time of such servant's servitude, make
any bargain with him or her for further service, or other matter or thing

relating to liberty or personal profit, unless the same be made with the

approbation of the inferior court of the county where they so reside.

9. May hold property.—And if any servant shall at any time during

such service, by gift or other lawful means acquire any goods or money,

such servant shall have the property thereof to his or her own sole use

and benefit.

10. How provided for in case of sickness or inabilihj.—And if any

servant shall, during such servitude, happen to fall sick or lame, so that

he or she becomes of little or no use to his or her master or owner, the

master or owner shall, at his or her own expense, provide such servant

with necessary medicine and attendance during such sickness, and shall

not put away such servant, but shall maintain him or her during the

whole tiine he or she were obliged to serve ; and if under any pretence

of freedom any master or owner shall put away any such sick or lame

servant, and such servant shall become chargeable to the county, such

master or owner shall forfeit and pay a sum equal to the maintenance

of such person, to be recovered by distress, monthly or weekly, at the

option of the magistrates superintending the poor rates of such county.

SEC. III. DISCHARGE AND TRANSFER.

11. To he well clothed when discharged.—At the expiration of the

time of service, every master or owner shall supply every such servant

with a new and sufficient suit of clothes, to be approved of by any three

or more justices of the said county, under a penalty not exceeding

thirty dollars, to be recovered in a summary way by such servant, before

the said justices.

12. May be transferred, by assignment of indentures.—All ser-

vants imported or migrating, and indented as aforesaid, may be trans-

ferred by assignment of the indenture, either by the persons they

originally contracted with, or their assigns ; and such persons to whom
such servants may be so assigned, shall be subject to the clauses and

provisions of this act, and to every matter and thing expressed to be

done or performed, on the part of the original owners, importers, or

contractors.

SEC. V. MASTER AND APPRENTICE.

13. Orphans when bound out ; duty of master.—And where it shall

appear to the said court* that the annual profits of the estate of any

orphan is not sufficient for the education and maintenance of such

orphan, it shall be the duty of such court forthwith to bind out the said

orphan for the whole or such part of the time of such orphan's minority

as to them shall seem best ; and the person to whom such orphan shall

9. Feb. 6, 1796, sec. 4, Prince 758. 12. Feb. 6, 1796. sec. 6, Prince 758.

10. lb. sec. 4, ib. 13. Feb. 18, 1799, sec. 4, Prince 232.

11. lb. sec- 5, ib.

* Inferior court.
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be bound, sball undertake to clothe and maintain such apprentice In such

manner as the said court may direct, and shall cause such apprentice to

be taught to read and write the English language, and the usual rules of

arithmetic.

14. Ill treatment.—And in all cases where it shall appear to the

court, that any person to whom any orphan shall be bound in manner

aforesaid, shall misuse or ill-treat such orphan, or shall fail to comply

with the condition on which such orphan was bound, it shall be the

duty of the said court, on due notice and proof thereof, to take the said

orphan out of the possession of such person, and bind him or her to

some other person.

ART. II. HUSBAND AND WIFE.

SEC. I. MARRIAGE.

15. License.—The clerks of the courts of ordinary, in the several

counties, shall grant marriage licenses, directed to any judge, justice of

the inferior court, justice of the peace, or minister of the gospel, to join

persons of lawful age, and authorized by the levitical degrees to be

joined together in matrimony.

16. Publication of bans.—And where such persons intending to

marry shall have the bans of marriage published three times in some
public place of worship, it shall be lawful for such judge, justice of the

inferior court, justice of the peace, or minister of the gospel, being duly

certified thereof, to marry the persons whose bans have been so pub-

lished.

17. Penalty for marrying without license or publication of bans.—
And any person marrying any couple, without such license or publica-

tion of such bans, shall forfeit five hundred dollars, to be recovered for

the use of the academy of the county, by action of debt in any court

having cognizance thereof, in the name of the commissioners of such

academy.

18. License returned; duty and fee of clerT<;.—It shall be the duty

of all ministers of the gospel, judges, justices of the inferior courts, or

justices of the peace, who shall hereafter join together any person in

the bonds of matrimony, to make a return on the marriage license of the

actual intermarriage of the parties, and the day on which the same was
solemnized, to the clerk of the court of ordinary, whose duty it shall be

to enter the same in a book to be kept by him for that purpose, for

which he shall be entitled to ask and receive the sum of twenty-five

cents,* which shall be paid when such license shall be granted.

19. Return, evidence of marriage.—Which register, or a certified

copy thereof, shall be admitted as evidence of such marriage in any
court where the solemnization of such marriage shall be called in

question.

14. Feb. 18, 1799, sec. 4, Prince 233. 17. Feb. 16, 1799, sec. 3, Prince. 231.
15. Feb. 16, 1799, sec 3, ib. 231. 18. Dec. 6, 1805, sec. 9, ib. 239.

16. Ib. sec. 3, ib. 19. Ib. sec. 9, ib.

* Increased to 31| cts. by act of Dec. 16, 1819. See table of fees.
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SEC. II. DIVORCE.

20. Planner of commencing suit.—The proceedings on divorce shall

be by petition to the court, which petition shall plainly and fully state the

cause or causes of the application for such divorce, to which petition the

clerk shall annex a citation signed by such clerk, and bearing test in the

name of the judge having cognizance of the case, directed to the sheriff,

citing or requiring the defendant to appear at the court to which the

same is made returnable, thirty days before the sitting of the court, by

serving a copy of such petition and citation on the defendant, or by
leaving a copy at his or her most notorious place of abode.

21. Defence.—The following proceeding shall be observed by the

defendant, to wit: The defendant shall appear at the court to which the

j)etition and citation are made returnable, and on or before the last day

of the court, shall make his or her answer or defensive allegation in

writing, signed by the party making the same, or his or her attorney,

which may extenuate, deny, or contain as much matter, or as many cir-

cumstances, in his or her defence, as the said defendant may think neces-

sary and proper therein.

22. Judgment by default.—Where the said defendant shall fail to

appear as aforesaid, the court shall proceed to give judgment by default,

which shall be inquired of as the law directs, and has heretofore been

the custom and practice of courts as in cases of default.

23. Form of verdict.—The verdict of the jury, which by the afore-

said section of the constitution must in its nature be interlocutory, not

definitive, shall be in the form and words following, to wit :
" We find

that sufficient proofs have been referred to our consideration to authorize

a total divorce; that is to say, a divorce a vinculo matrimojiii upon legal

principles between the parties in this case:" a certified copy of which

verdict, signed by the clerk of the court at which the said verdict shall

have been obtained, together with the records appertaining to the same,

shall be and is hereby considered as a full compliance with the aforesaid

section of the third article of the constitution.

24. Proceedings in case of non-residence of defendant.—When any

person shall be out of the limits of this state, that have complaint alleged

against them by virtue of this act, the judge presiding may make a rule

of court to compel their attendance or proceed to trial in case of default.

25. Divorce may he absolute or conditional.—The divorces recog-

nized by this act shall be absolute, and totally dissolve the marriage

contract, or conditional, and only separate the parties from bed and

board, and provide for separate maintenance and support of the parties

and their issue.

26. Conditional divorce ; duty of jury.—All cases of divorce which

shall come before the superior court shall be tried by a special jury^ who
shall inquire into the situation of the parties before their intermarriage,

20. Dec. 1, 1802, sec. 2, Prince 187. 24. Dec. 1, 1802, sec. 6, Prince 188.

21. lb. sec. 3, ib. 188. 25. Dec. 5, 1806, sec. 1, ib.

22. Ib. sec. 4, ib. 2(). Ib. sec. 2, ib.

23. Ib. sec. 5, ib.
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and also at the time of trial, and in all cases where they shall determine

in favor of a conditional divorce, they shall, by their verdict or deciee,

make provision out of the property of which the husband may be pos-

sessed, for the separate maintenance and support of the wife and the

issue of such marriage, which verdict or decree the said court shall cause

to be carried into effect according to the rules of law, or according to

the practice of chancery, as the nature of the case may require.

27. Absolute divorce ; offending party, how restrained.—In all cases

where the verdict shall be for an absolute divorce, the party whose

improper or criminal conduct shall authorize such divorce shall not be

pertnitted to marry again during the life of the other party, and in case

of such second marriage the party so offending shall be subject to the

pains and penalties enacted against bigamy : Provided always, tliat

where the marriage is declared void for such causes existing before such

intermarriage as are recognized by the ecclesiastical courts, the said par-

ties may marry again, any thing herein contained to the contrary not-

withstanding.

28. Absolute divorce not granted, separation how obtained.—In

all cases where the special jury shall have brought in a verdict of

an absolute divorce, and the general assembly shall refuse* to pass a

law to carry the same into complete effect, it shall be lawful for

either party to apply to the superior court of said county, after giving

thirty days' notice in writing of such application to the adverse party,

if within the state, and if out of the state, three months' notice in one

of the public gazettes; and it shall be the duty of such court to appoint

three commissioners, who shall inquire into the situation of the parties

before their intermarriage, and also at the time of such inquiry, and

shall determine upon the support or provision which may be necessary

for the separate maintenance of the wife, having due regard to her situ-

ation before marriage, and also the situation of her husband at the time

of such inquiry ; and the said three commissioners, before they proceed

to make the inquiry, shall take and subscribe before one of the justices

of the inferior court, or justices of the peace of the county, the following

oath or affirmation, viz.

:

29. Form of oath of commissioners.—"I, A. B., do solemnly swear
(or affirm) that I will, without prejudice or partiality, faithfully inquire

and justly decide upon the case now submitted to me, and that I will

make my report or decree thereon according to the principles of justice

and equity, to the best of my skill and understanding, so help me God."
30. Report of commissioners.—And it shall be the duty of such com-

missioners to report their decision or decree in the premises to the next

superior court of the county aforesaid ; which shall cause the same to

be entered as the judgment of said court, subject nevertheless to be

altered or modified by the said court: Provided, application be made to

the next superior court of said county for that purpose, stating the

27. Dec. 5, 1806, sec. 3, Prince 188. 29. Dec. 5, IS06, sec. 4, Frince 189.

28. lb. sec. 4, ib. 189. 30. lb. sec. 4, ib.

* The concurring verdicts of two special juries made conclusive. See Con.
art. iii., sec. 9, p. 69.
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grounds upon which such application is founded, and in such case it

shall be the duty of the said superior court to refer the said decree or

report to the same commissioners, with two additional commissioners,

who shall take the oath hereinbefore prescribed, and shall proceed to

re-examine the said decree, and report their decision or decree in the

premises, to the next superior court of said county ; which shall be

entered as the judgment or decree of said court.

31. Power and authority of commissioners.—All commissioners

appointed under and by virtue of this act, shall have power to compel
the attendance of such witnesses, as may be deemed necessary by the

parties before them, at such time and place as they may appoint for

their meeting ; and shall also liave competent power and authority to

administer an oath to such witnesses, and shall take down the testimony

of such witnesses in writing, which shall be annexed to their decree,

and deposited in the clerk's office.

32. Husband, when free from contracts of wife.—In all cases where
provision is made for the separate maintenance of the wife, according

to the provisions of this act, the husband shall not be subject to any

contract made thereafter by such wife, but in all and every such case,

the wife shall be subject to the payment of her own debts, out of her

separate maintenance, during the time that such separation and separate

maintenance shall continue.

33. Issue of such marriage.—In all cases of divorce, the issue of

such marriage shall not be bastardized, but shall be capable of taking

by descent or distribution from either of their said parents.

34. Schedule of property.—In all cases of application for a divorce,

the party applying shall render a schedule on oath of the property

owned or possessed by said parties at the time of such application, or

if the parties have separated, at the time of such separation, which
shall be filed of record by the clerk of the superior court, and after all

just debts shall be paid, shall be subject to a division or equal distribu-

tion between the children of such parties, except the jury before whom
the same may be tried, shall think proper to allow either party a part

thereof.

ART. III. PARENT AND CHILD.

SEC. I. POSTHUMOUS CHILDREN.

35. May inherit estates.—Where any estate already is or shall here-

after, by any marriage or other settlement, be limited in remainder to,

or to the use of the first and other son or sons of the body of any per-

son lawfully begotten, with any remainder or remainders over to or to

the use of any other person or persons, or in remainder to or to the

use of a daughter or daughters lawfully begotten, with any remainder

or remainders to any other person or persons, that any son or sons, or

daughter or daughters of such person or persons lawfully begotten or

31. Dec. 5. 1806, sec. 5, Prince 189. 34. Dec. 5, 1806, sec. 8, Prince 189.

32. lb. sec. 6, ib. 35. 10, 11 Wm. Ill, 1699,ch. 16, ScAZey 31 1.

33. Ib. sec. 7, ib.
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to be begotten, that shall be born after the decease of his, her or their

father, shall and may, by virtue of such settlement, take such estates

so limited to the first and other sons, or to the daughter or daughters,

in the same manner as if born in the lifetime of his, her, or their father,

although there shall happen no estate to be limited to trustees, after

the decease of the father, to preserve the contingent remainder to such

after-born son or sons, daughter or daughters, until he, she, or they

come in esse, or are born, to take the same.

SEC. II. ILLEGITIMATE CHILDREN.

36. Bastards, who are so declared,—To the king's writ of bastardy,

whether one being born before matrimony, may inherit in like manner
as he that is born after matrimony, all the bishops answered, that they

would not, nor could not, answer to it, because it was directly against

the common order of the church, and all the bishops insianted the

lords, that they would consent, that all such as were born afore matri-

mony should be legitimate, as well as they that be born within matri-

mony, as to the succession of inheritance, for as mucli as the church

accepted such for legitimate; and all the earls and barons with one

voice answered, that they would not change the laws of the realm,

which hitherto have been used and approved.

37. Guardianship of illegitimate children,—Illegitimate children

shall be placed upon the same footing with orphans, so far as to author-

ize and empower the different courts of ordinary within this state, to

confide the management of their persons and property to guardians, in

all cases where the said courts may deem it necessary ; any law, usage,

or custom to the contrary notwithstanding.

ART. IV. GUARDIAN AND WARD.

SEC. I. APPOINTMENT OF GUARDIAN.

38. By the father,—Where any person hath or shall have any child

or children under the age of twenty-one years, and not married at the

time of his death, that it shall and may be lawful to and for the father

of such child or children, whether born at the time of the decease of

the father, or at the time in ventre sa mere, or whether such father be

within the age of one and twenty years, or of full age, by deed ex-

ecuted in his Ufetime, or by his last will and testament in writing, in

the presence of two or more credible witnesses, in such manner, and

from time to time as he shall respectively think fit, to dispose of the

custody and tuition of such child or children for, and during such time

as he or they shall respectively remain under the age of one and twenty

years, or any lesser time, to any person or persons in possession, or

remainder, other than popish recusants.*

36. 20 Hen. Ill, 1235, ch. 9, Schley 79. 38. 12 Char. II, 1660, ch. 24, Schley 242.

37. Dec. 18, 1827, sec. 1, Frince 250.

* This exception is not of force in this state.
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39. Validity of appointment declared.—And that such disposition

of the custody of such child or children made since the twenty-fourth

of February, one thousand six hundred and forty-five, or hereafter to be

made, shall be good and effectual against all and every person or per-

sons claiming the custody or tuition of such child or children, as guardian

in soccage or otherwise.

40. Ravishment of ward.—And that such person or persons, to whom
the custody of such child or children hath been, or shall be so disposed,

or devised as aforesaid, shall and may maintain an action of ravishment

of ward or trespass, against any person or persons which shall wrong-

fully take away or detain such child or children, for the recovery of such

child or children ; and shall and may recover damages for the same in

the said action, for the use and benefit of such child or children.

41. Power and, authority.—That such person or persons to whom
the custody of such child or children hath been or shall be so disposed

or devised, shall and may take into his or their custody, to the use of

such child or children, the profits of all lands, tenements, and heredita-

ments, of such child or children ; and also the custody, tuition, and

management of the goods, chattels, and personal estate of such child or

children, till their respective age of one and twenty years, or any lesser

time, according to such disposition aforesaid ; and may bring such action

or actions in relation thereunto, as by law a guardian in common soccage

might do.

4*2. Letters of guardianship.—In all cases hereafter, letters of

guardianship shall only be granted by the court of ordinary of the

county where the minor or ward resided at the time application for

letters of guardianship is made, if said minor or ward reside in this

state.

43. Oath and bond of guardian.—All guardians which may be ap-

pointed in this state, after the passage of this act, shall, before they enter

upon the duties of their appointment, take before the court by whom they

are appointed, the following oath or affirmation, to wit: "I, A. B., do

solemnly swear, or affirm, (as the case may be,) that I will do and per-

form the duties required of me as guardian for C. D., orphan of E. F.,

deceased, or G. H., idiot, lunatic, or person insane, (as the case may be,)

according to the laws of this state, to the best of my abilities and un-

derstanding ; so help me God :" and shall, in addition thereto, give bond

and sufficient security in a sum double the amount of ttieir wards' estate,

in conformity with the laws now in force in this state ; and the bond so

taken shall be so attested by the clerk of the court of ordinary, or his

deputy, whose duty it shall be to have the bond so taken recorded in

the clerk's office of the superior court, in the county in which it may be

taken, and filed in the clerk's office of the court of ordinary ; and it

shall be lawful for the clerk of the court of ordinary to ask and receive

from such guardian the same fees that the clerk of the superior court is

entitled to for recording deeds, &cc., for having such bond recorded.

44. Amount of bond.—It shall be the duty of the court of ordinary

39. 12 Char. II, 1G60, ch. 24, Schley 243. 42. Dec. 21, 1839, sec. 5, Fam. 39.

40. lb. ch. 24, ib. 43. Dec. 22, 1820, sec. 1, Frince 244.

41. Ib. ch. 24, ib. 44. Dec. 20, 1826, sec. 5, ib. 250.
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to require of all guardians good and sufficient security for the faithful

discharge of their duty as guardians, in a sunn double the supposed

value of the property belonging to said ward or wards, payable to the

inferior court sitting as a court of ordinary.

45. When required of natural guardians.—Whenever any property

shall descend to any child or children, whose father or niolher shall be

in life, either by virtue of the act of distribution, or of any will, deed,

or gift, such child or children shall be considered orphans, so far as to

authorize the court of ordinary, executor, or administrator, or trustee,

as the case may be, to withhold such property from such natural guar-

dian until a reasonable security be given, to be judged of by the court

of ordinary, for the faithful performance of said trust: and provided

further, that if such natural guardian shall fail or refuse to givq such

bond and security, then and in that case said court may appoint some

other fit and suitable person to act as such, first compelling such person

to give good and substantial security, as is now required in other cases

of guardianship.

^EC. II. DUTIES AND LIABILITIES.

46. Guardians may hire out slaves.—Guardians may exercise, under

an order of the inferior court sitting for ordinary purposes, a sound dis-

cretion in hiring slaves under their control, either publicly or privately,

as may be most conducive to the safety and comfort of the slaves, and

the permanent interest of the owners.

47. When authorized to heep them together.—In cases in which it

may manifestly comport with the safety and comfort of the slaves and

interest of the minors, the guardians may keep them together, and have

them employed in such agricultural or other operations as said guardians

may deem manifestly expedient, under a like order of said court.

48. Authorized to purchase or rent land.—Where it may be mani-

festly expedient, guardians may cause plantations, or any part of them
belonging to minors, to be managed and cultivated for their benefit ; and

when minors may not be possessed of lands for cultivation, their

guardians may apply such portion of their disposable funds as may
properly be applied to that purpose, to the purchase of such reasonable

portion of land as may be necessary for the purposes of this act, or they

may, if expedient, rent lands for the same purpose, under a like order of

said court.

49. Duty in 'keeping regular accounts.—Guardians shall keep regu-

lar accounts of receipts and expenditures in the discharge of their

duties under this act, and make regular returns to the justices of the in-

ferior courts sitting for ordinary purposes, as required by the laws which
now are or hereafter may be in force for the government of guardians.

50. Waste not to he made in ward's lands.—In ri^ht of lands of heirs

being within age, which be in ward of their lords ; it is provided, that

the guardians shall keep and sustain the land, without making destruc-

45. Dec. 22, 1823, sec. 1, Prince 247. 48. Doc, 19, 1829, sec. 3, Prince 253.

46. Dec. 19, 1829, sec. 1, ib. 253. 49. lb. sec. 4, ib.

47. Ib. sec. 2, ib. 50. 3 Edw. I, 1275, chap. 21, Schley 89.
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tion of any thing; and that of such manner of wards, shall be done

in all points, as is contained in the great charter of liberties* made in the

time of King Henry, father to the king that now is, and that it be so

used from henceforth.

SEC. JII. REMOVAL OF PROPERTY.

51 . Guardian may remove ward^s property.—It shall and may be law-

ful for the guardian of any minor child, or children, residing out of the

state of Georgia, who may have been appointed and qualified as such

guardian in the state where such minor or minors reside, to ask, demand,
receive, have and recover by due course of law, from any executor, ad-

ministrator or guardian now appointed and qualified, or that may here-

after be appointed and qualified, in the state of Georgia, any and all

properly, real, personal, or mixed, of what kind soever, belonging to

said minor child or children, or to which they may be entitled, whether

by gift, grant, devise, bequest, or inheritance, unless the same be con-

trary to the terms, conditions, or limitations of such grant, devise or

bequest.

52. Evidence of guardianship.—Provided, that such minor resident

shall first exhibit to the justices of the inferior court, when sitting for

ordinary purposes of the county in which such executor, administrator,

or resident guardian may reside, or in which their administration or

guardianship may be pending, satisfactory evidence that he or she is

such guardian, and has given bond and security to the proper autho-

rity, in the state where such minor or minors may reside, for the

faithful execution of such guardianship, in double the amount of the

value of the property in question, over and above the sum in which the

said guardian may be bound for the guardianship of the property then

being in the state in which he may reside.

53. How authenticated.—The evidence which the said justices of the

inferior court, sitting for ordinary purposes, shall require under the fore-

going section of this act, shall be an exemplification from the records of

the court in such other state, wherein such guardianship was granted, of

all papers appertaining thereto, the certificate of the clerk of said court,

(or ordinary, or judge of probates w^iere there is no clerk,) setting forth

the sum in which such guardian hath given bond and security in that

court, over and above the amount required by law, for the guardianship

of property already being in that state, and affirming the sufficiency of

the security to the guardianship bond, authenticated agreeably to the act

of congress in such cases made and provided, which shall be recorded

and filed in the office of the clerk of the said court.

54. Proceedings thereon ; delivery of property.—And upon the

exhibition thereof to the said justices, sitting for ordinary purposes, at a

regular term, and proof of twenty days' notice of application to be then

made, having been given to the opposite party, the said court shall pass

51. Dec. 25, 1837, sec. 1, Pam. 123. 53. Dec. 25, 1837, sec. 2, Pam. 124.

52. lb. seel, ib. 54. lb. sec. 2, ib.

* See Mag. Char., chap. iv. v., p. 6.
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an order requiring the executor, administrator, or resident guardian, so

notified to pay over and deliver to said non-resident guardian, all the

property, real, personal, and mixed, of what kind soever, to his ward or

wards, jjelonging and being in his or their hands ; and a receipt therefor,

with a schedule thereof, signed by said non-resident guardian, shall bi|

delivered to said executor, administrator, or resident guardian, and shall

be a sufficient voucher to the said court in settlement or final return
;

and a duplicate of said receipt and schedule shall be delivered to said

court, and filed and recorded in said office.

55. Rights of non-resident guardian.—It shall and may be lawful

for said court to enforce such order as provided/ in the second section of

this act,"* as in other cases ; but said non-resident guardian may also,

after the obtaining of such order, sue for, and recover from such execu-

tor, administrator, or resident-guardian, at law or in equity, any and all

such property not so delivered, and all moneys due, wasted or invested
;

and the said non-resident guardian may remove to the state of his ward's

residence all the personal property so removed or recovered.

56. Property may he sold.—The said justices of the inferior court,

sitting for ordinary purposes, may, in their discretion, order the sale cf

any real estate by such non-resident guardian, as in other cases.

57. JBenefits of this act, to whom extended.—The benefits, advan-

tages and provisions of the act hereby amended,! and of this act, shall

be extended to the guardians of idiots and lunatics, when the guardian

and his ward reside without the limits of this state, on the terms and

conditions therem specified.

58. Compensation.—All guardians shall be allowed, in their account,

to charge all reasonable disbursements and expenses, suitable to the

circumstances of the orphan committed to his care

SEC. IV. LETTERS OF DISMISSION.

59. How obtained.—If any guardian heretofore appointed, or here-

after to be appointed to any minor or minors, insane person or lunatic,

should be desirous of obcaining letters dismissory from such guardian-

ship, it shall and may be lawful for such guardian to apply to the court

of ordinary whence his letter issued, and obtain an order nisi, requiring

all persons concerned to appear at the next term of said court, to show
cause why he, she, or they should not be dismissed from such guardian-

ship.

60. Publication of rule nisi.—It shall be the duty of any guardian, so

obtaining such order nisi, to publish the same for forty days in one or more
of the public gazettes of this state, having the most extensive circula-

tion in the county where the application is made ; and when it shall

be shown to the court that such pubhcation has been made, it shall be

55. Dec. 25, 1837, sec. 3, Pam. 124. 58. Feb. 18, 1799, sec. 4, Prince 232. .

56. lb. sec. 4, ib. 125. 59. 20, 1826, sec. 1, ib. 249.

57. Dec. 28, 1838, sec. 2, ib. 113. 60. Ib. sec. 2, ib.

* See preceding T[ 54. f Act of Dec. 25, 1837. See ff 51—56.
22
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the duty of said court strictly to examine the returns, accounts, and

vouchers of such guardian, and take such further order, or grant letters

dismissory, as the circumstances of the case may require.

61. I4^ard^s property, to whom delivered.—Whenever it shall be

SLind that any guardian applying to be dismissed under the provisions

this act, shall have in his or lier hands any money, property, or ef-

fects belonging to his or her ward or wards, the same shall be delivered

to the court of ordinary, who, by their cleik, or such other person as the

court may deem proper, willing to accept the same, shall take charge

thereof, and manage the same for the benefit of such minor, lunatic, or

insane person, until the appointment of another guardian.

62. Clerk being guardian, bond required.—Whenever it shall be-

come necessary for any clerk of the court of ordinary to take upon

himself the duty of guardian as aforesaid, he shall give bond and

security for the faithful discharge of his duty as in ordinary cases of

guardianship.

SEC. V. IDIOTS AND LUNATICS.

63. Appointment of guardians.—The inferior courts of said state, sit-

ting as courts of ordinary, shall have full power to appoint guardians for

the persons and estates of all idiots, lunatics, and persons insane; and it

is hereby made the duty of said courts, to require bond and good security

from all guardians appointed in pursuance of this act, for the faithful dis-

charge of their duties ; and said courts are hereby vested with full

power to remove any guardian who shall fail or refuse to manage the

person or property of such idiot, lunatic, or person insane, in a proper

manner.

64. Duty of guardians.—All guardians appointed by this act, shall

be compelled within three months after their appointment, to make an

inventory of the estate of their ward, and cause the same to be appraised,

as the law directs in cases of deceased persons' estates, and return the

same on oath to said court.

65. Court may order sale of property.—When it shall appear to

said court, that a sale of all or some part of the estate of such idiot,

lunatic, or insane person, is necessary for their support, or the payment

of debts, it shall be the duty of said court to order such sales, and to

authorize and compel said guardian or guardians to make titles to said

property.

66. Guardians shall make annual returns.—All guardians who may
be appointed under and by virtue of this act, shall be bound to make to

said court annual returns of their actings and doings with person and

property of their wards.

67. B'^ife entitled to guardianship.—The wife of such idiot, lunatic,

or insane person, (if he be married,) shall be entitled to the guardian-

ship of her husband's person and property ; Provided, she comply with

61 20, 1826, sec. 3, Prince 250. 65. Dec. 19, 1818, sec. 3, Frince 244.

62. lb. sec. 4, ib. 66. lb. sec. 5, ib.

63. Dec. 19, 1818, sec. 1, ib. 243. 67. Ib. sec. 4, ib.

64. Ib. sec. 2, ib.

<
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the requisitions of this act, reserving to said court the right of joining

other persons with her in said guardianship at their discretion.

68. Validity of wife's bond.—Where a married woman under this

law, shall receive the guardianship of her husband's person, goods and

effects, the bond so given by her as guardian, shall be good and valid in

law, to all intents and purposes.

69. Commissions of lunacy ; proceedings.—The courts of ordinary

of the different counties of this state, shall, upon the petition of any per-

son, supported by his or her affidavit, setting forth that any other person

is an idiot, lunatic, or insane person, and incapable of managing his or

her affairs, issue a commission, directed to any twelve* discreet and

proper persons, requiring them to examine, by inspection, the person

alleged to be an idiot, lunatic, or insane person, and to hear and exam-
ine witnesses upon oath, if necessary, as to his or her state of mind, and

to make return to the court of ordinary whether or not the said person

be an idiot, lunatic, or insane person ; and if the said persons so ap-

pointed, shall return the said person to be an idiot, lunatic, or insane

person, the court of ordinary shall appoint a guardian for such person in

time [terms] of the law now of force.

70. Commissioners sworn; form of oath.—Provided, always, that

the commissioners appointed by the court, as aforesaid, shall take an oath

before they enter upon the discharge of the duty enjoined upon them be-

fore some proper magistrate of this state, or of the state where the

examination may take place, " well and truly to execute the said com-

mission to the best of their skill and ability:" and provided, also, that

one of the commissioners acting under the said commission shall be a

physician.

71. Number of commissioners increased.—Said commission shall be

issued as mentioned in said act,f directed to any eighteen discreet and

proper persons, requiring them to attend at such time and place as shall

be mentioned in said commission, within the county where said commis-

sion shall issue ; and any twelve of them to examine by inspection the

person alleged to be an idiot, lunatic, or insane person, and act upon said

case as directed in said act.

72. Notice of application.—The person applying for said commission

shall give at least ten days' notice in writing of his or her intended appli-

cation to the nearest adult relative or relations of the person alleged to

be an idiot, lunatic, or insane person, (not exceeding three in number,)

before the court shall issue said commission ; but if there be no relative

of such person within this state, the court may issue such commission

without such notice being given.

73. Appeal allowed ; guardian pendente lite.—In case the person

making the application aforesaid, or any relation or friend of the person

68. Dec. 19, 1818, sec. 6, Prince 244. 71. Dec. 29, 1838, sec. 1, Fam. 147.

69. Dec. 22, 1834, sec. 1, ib. 254. 72. Dec. 22, 1834, sec. 2, Prince 255.

70. Ib, sec. 1, io. 73. Ib. sec. 3, ib.

* Eighteen. See 1[ 71. t Act of Dec. 22, 1834. See T[ 69.
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alleged to be an idiot, lunatic, or insane person, shall be dissatisfied with

the report made by the said commissioners, such person may, upon pay-

inff all costs, and giving security for all future costs, within four days

after such report is acted upon by the court of ordinary, enter an appeal

to the superior court of the county, where the sanity or insanity of the

person shall be tried by a special jury, selected as in other cases ; but the

guardian appointed by the court of ordinary shall act as such till the

matter is determined in the superior court.

74. Costs, how paid.—If the commissioners shall report the person

an idiot, lunatic, or insane person, the costs of the proceeding shall be

fixed by the court of ordinary in their discretion, and shall be paid out

of the estate of such person ; but if the commissioners report that the

person is neither an idiot, lunatic, nor insane person, the costs shall be

borne by the person who applied for said commission.

75. Arrest and confinement, when authorized.—Upon the applica-

tion of any of the good people of this state, under oath, that he, she,

or they have reason to apprehend any injury to their persons or property,

from any lunatic or insane person who is suffered to go at large, any jus-

tice of the peace, to whom such application may be made, shall be, and

he is hereby authorized to issue his warrant in the same way as in criminal

cases, for the arrest of said lunatic, or insane person, and to bring such

person before himself, or any other justice of the peace, who shall pro-

ceed to inquire into all the circumstances of the case, and if he should

be satisfied that the party making the application has just grounds to

apprehend any injury to himself, or his property, from such lunatic or

insane person going at large, to commit such person to the common jail

of the county, and shall forthwith notify the clerk of the inferior court

of the county, of such committal.

76. Duty of clerk and of inferior court.—It shall be the duty of the

clerk of the inferior court of the county, upon being so notified, to call

together the judges of said court, or a majority of them, who shall make
such provisions for the confinement and detention of such lunatic or in-

sane person, either in the common jail of the county, or by placmg
such person in the custody and under the control of some suitable indi-

vidual,* as they or a majority of them may deem best; and such lunatic

or insane person shall be confined, and not permitted to go at large, with-

out being under the immediate custody of such person.

77. Expenses, how paid.—When said court or a majority of them,

may be satisfied that such lunatic or insane person, so committed as afore-

said, is destitute of property or other means to defray the expenses thus

incurred for his, her, or their maintenance during such confinement, to

order the same to be paid out of the county funds ;f and if said lunatic

or insane person shall be able to defray the expenses aforesaid, such ex-

penses shall be ordered to be paid out of his ow^n funds, in such manner
and at such time as said court shall order.

74. Dec. 22, 1834, sec. 4, Prince 255. 76. Dec. 28, 1838, sec. 2, Pam. 147.

75. Dec. 28, 1838, sec. 1, Pam. 147. 77. lb. sec. 3, ib.

* See Lunatic Asylum, chap, vii, Tj 34, p. 202.

f Supported by the slate. See chap, vii, ][ 39, p. 203.
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SEC. VI. DEAF AND DUMB PERSONS.

78. Made idiots in law.—Deaf and dumb persons shall be so far con-

sidered idiots in law, as to authorize the inferior court to appoint guardians

for such deaf and dumb person, on the application of such deaf and
dumb person, or any person or persons for them : Provided, it shall be made
satisfactorily appear to said court, that such deaf and dumb person or

persons are incapable of managing his or her estate, or his, or her, or

themselves.

78. Dec. 22, 1840, sec. 1, Fam. 110.
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RIGHTS OF MUNICIPAL AND PRIVATE CORPORA-
TIONS; COPARTNERSHIPS.

ANALYSIS. ^ •

ART. I. MUNICIPAL
TIONS.

CORPORA-

SEC. I. ELECTION OF OFFICERS.

1. Election of mayor or other chief officers.

2. No election, court may award manda-
mus.

SEC. 11. POWER TO LEVY TAXES.

3. Tax on show-men.
4. How collected and applied.

ART. II. BANKING INSTITUTIONS
;

FREE BANKING.
SEC I. BANKING. AUTHORIZED.

5. Privilege, to whom granted.

6. Circulating notes, how and by whom
prepared,

7. Plates, dies, and materials, where de-

posited.

8. Expenses, by whom paid.

9. Commissioners.

10. Duty of comptroller and commissioners.

11. Accounts, to whom charged.

12. Illegal transfers.

13. Restrictions of comptroller-general and

commissioners.

14. Further restrictions.

SEC II. PLEDGE OF PUBLIC STOCK.

15. May be received as capital stock.

16. Notes made negotiable.

17. Redeemable in specie.

18. Powers of attorney to receive interest.

19. Notes, how stamped.

SEC m. PLEDGE OF REAL AND PERSONAL
ESTATE.

20. May be received as capital stock.

21. Unincumbered lands to be pledged.

22. Bonds and mortgages may be re-as-

signed.

23. Mortgagors when authorized to receive

interest.

24. Notes, how collected.

25. Other property may be substituted.

26. Foreclosure of mortgages.
27. President may point out mortgages for

foreclosure.

28. Mortgages, for what purpose held.

29. Mortgages, when and where recorded.

30. Penalty for running off mortgaged ne-
groes.

SEC IV. PRIVILEGES AND RESTRICTIONS.

31. Stockholders and officers.

32. List of stockholders.

33. Suits ; liability of private property,

34. Protection of shareholders.

35. Shares deemed personal property.

36. Capital limited.

37. Specification of certificates.

38. How proved and acknowledged.
39. Where recorded and filed.

40. Capital stock may be increased.

41. No portion of capital stock to be with-
drawn.

42. Powers of bank.

43. May purchase property,

44. Bills, by whom signed.

45. B.Us, where payable.

46. Amount of specie to be kept on hand.
47. Damages for non-payment.
48. Settlement with chartered banks.

49. Powers of courts of chancery.

SEC V. BANK REPORTS.

50. Reports, when made.
51. Liabihty for neglect.

SEC VI. LIMITATION, LEGISLATIVE AUTHORITV.

52. Limitation of banking institutions.

53. Legislative authority.

ART. m. CHARTERED BANKS.
SEC I. PRIVILEGES OF BANKING.

54. Banking restricted to incorporated banks.
55. Liability for neglecting to redeem bills

or notes.

56. Persons prohibited from issuing change
bills.

57. Each issue a separate offence.

58. Duty of grand juries, state's counsel, and
judges.

59. Innocent holders not liable.

60. Specie paying banks may issue change
bills,

SEC II. RESTRICTIONS OF BANKS.
61. Banks shall not issue post notes.

62. Notes redeemable with specie.

63. Offences, how prosecuted.

64. Exchange excepted.

SEC III. DAMAGES.

65. Banks failing to pay specie, liable to

ten per cent.
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66. Banks and brokers may recover dam-
ages.

SEC. IV. SETTLEMENTS BETWEEN BANKS.

67. Parent banks and branches.

68. Notes and bonds transferred.

69. Stockholders.

SEC. V. BANK REPORTS.

70. Semi-annual returns.

71. Subject matter of reports.

72. Returns to be on oath.

73. Penalty for neglect.

74. Defaulting banks to be advertised.

75. By whom published.

76. Penalty for not publishing.

77. Reports of branch banks separate.

78. Duty of directors.

79. Reports in cases of resignation.

80. Statement of aggregate amount due by

stockholders.

SEC VI. FORFEITURE OF CHARTERS.

81. Banks required to resume specie pay-

ments.

82. Assistant counsel may be employed.

83. Bills of defaulting banks not receivable.

84. Judicial proceedings arrested.

85. Charters forfeited; corporation dis-

solved.

86. Receivers appointed ; how qualified.

87. Refusal or neglect.

88. Notice to bill-holders; how paid.

89. Penalty of receivers.

90. Suits against private stockholders.

91. Actions by receivers; abatement ofsuits.

92. Debts paid, assets how divided.

93. Pro rata share to be paid to each stock-

holder.

94. Exemption of Central Bank.

ART. IV. RAILROADS AND JOINT
STOCK COMPANIES.

SEC I. RAILROADS.

95. Liability for damages.
96. Complaints, how made.
97. Companies entitled to the benefits of

this act.

98. Persons claiming damages, duties pre-

scribed.

99. Penalty for fraud by claimant.

100. Damages for stock killed or wounded.
101. Damages assessed, how recovered.

102. Damages to land, lumber, or materials.

103. Arbitrations
;
proceedings.

SEC II. JOINT STOCK COMPANIES.

104. Encouragement of direct trade.

105. Capital stock.

106. Corporate powers.

107. Capital, when paid.

108. Further payments may be required.

109. Certificates by stockholders ; specifica-

tions.

110. How acknowledged.

111. Certificates and powers of attorney,

when deposited.

112. Liability of stockholders.

113. May elect temporary officers.

114. Dividends declared.

115. Liability of officers.

116. Failure or insolvency, assignees ap-

pointed.

117. Term of existence.

ART. V. CORPORATIONS IN GEN-
ERAL.

SEC I. SUITS AGAINST CORPORATIOIfS.

118. Publication, how made.
119. Execution, how issued and levied.

120. Returns.

121. Executions may issue against the pre-

sident.

122. Stockholders when authorized to de-
fend suits.

123. Illegality of executions.

124. Construction.

SEC II. POWER OF COURTS TO INCORPORATE.

125. Incorporation of certain companies.
126. Powers vested ; restrictions.

127. Limitation of charter.

128. Courts may change and alter names.
129. Clerk's fees.

ART. VL COPARTNERSHIPS.
SEC I. LIMITED COPARTNERSHIPS.

130. By whom formed ; for what purposes.
131. How constituted.

132. Business, by whom transacted.

SEC II. CERTIFICATES OF PARTNERSHIP.

133. Specifications of certificate.

134. How acknowledged.
135. Certificates and powers of attorney,

when and where filed.

136. Affidavit.

137. Informal partnerships.

SEC III. PUBLICATION OF PARTNERSHIP.

138. How published.

139. Evidence of publication.

140. Renewal or continuance of partnership.

141. Alteration of name, &c., deemed a

dissolution.

SEC IV. MANNER OF CONDUCTING BUSINESS.

142. Name of firm.

143. Suits.

144. Capital stock not to be withdrawn.
145. Interest and profits when to be restored.

146. Privileges and liabilities of special part-

ners.

147. Liability of general partners.

SEC V. FRAUD.
148. Partners guilty of fraud, how punished.

149. Fraudulent assignments invalid.

150. By general or special partners.

151. Liability of special partners for a vio-

lation.

152. Special partners, when not allowed to

claim as creditors.

SEC VI. DISSOLUTIONS.

153. How effected.

SEC VII. COPARTNERS IN GENERAL.

154. Illegal use of names.
155. Penalty for violation.

156. Execution of sealed instruments.
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ART. I. MUNICIPAL CORPORATIONS.

SEC. I. ELECTION OF OFFICERS.

1. Election of mayor or other chief oncers.—If in any city, borough
j

or town corporate within that part of Great Britain, called England,

Wales, and Berwick-upon-Tweed, no election shall be made of the

mayor, bailiff or bailiffs, or other chief officer or officers of such city,

borough, or town corporate, upon the day or within the time appointed

by charter or usage for such election, or such election being made, shall

afterwards become void, whether such omission or avoidance shall hap-

pen through the default of the officer or officers who ought to hold the

court or preside where such election is to be made, or by any accident

or other means whatsoever, the corporation shall not thereby be deemed
or taken to be dissolved or disabled from electing such officer or officers

for the future ; but in any case where no election shall be made as afore-

said, it shall and may be lawful for the members or persons of such city,

borough or corporation, who have right to vote, or be present at, or to

do any other act necessary to be done, in order to, or for the completing

of such election, and they, or such of them as shall not be hindered by
any reasonable impediment or excuse, are hereby required respectively

to meet or assemble together in the town hall, or other usual place of

meeting for making such election, within such city, borough or town
corporate, upon the day next after the expiration of the time within

which such election ought to have been made, unless such day shall

happen to be Sunday, and then upon the Monday following, between

the hours of ten in the morning and two in the afternoon of the same
day ; and that the members or persons having right to vote at, or to do

any other act necessary to be done, in order to such election, or such of

them as shall be so assembled or met together, shall forthwith proceed

to the election of a mayor, bailiff or bailififs, or other chief officer or

officers for such city, borough or corporation, and to do every act neces-

sary to be done, in order to, or for the completing of such election, in

such manner as was usual in, or in order to the election of such officer

or officers, upon the day or within the time appointed by charter or

usage for such election ; and in case upon such day of meeting hereby

appointed for such election, the mayor, bailiff or bailiffs, or other proper

officer or officers, who ought to have held the court, or presided at the

assembly for such election, or doing any other act necessary to be done

in order to such election, if the same had been made or done on the

day fixed, or within the time limited by charter or usage for that pur-

pose, shall be absent, then such other person having a right to vote,

being the nearest then present in place or office to the person or persons

so absenting himself or themselves, shall hold the court or preside in the

meeting or assembly hereby appointed, and shall have the same power
and authority in all respects therein, as belongs to the mayor, bailiff or

bailiffs, or other chief officer or officers of the same city, borough or

1. 11 Geo. I, 1724, ch. 4, Schley 349.
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town corporate, at any court or assembly for the election of officers for

such place, or for doing any other act necessary to be done in order to

such election.

2. No election; court may award mandamus.—And it is hereby

further enacted by the authority aforesaid, That if it shall happen

that in any city, borough or town corporate, within that part of Great

Britain, called England, Wales, and Berwick-upon-Tweed, no elec-

tion shall be made of the mayor, bailiff or bailiffs, or other chief offi-

cer or officers of such city, borough or town corporate, upon the day

or within the time appointed by charter or usage for that purpose, and

that no election of such officer or officers shall be made pursuant to the

directions hereinbefore prescribed, or such election being made, shall

afterwards become void as aforesaid, in every such case it shall and may
be lawful for his majesty's court of king's bench, upon motion to be

made in the said court, to award a writ or writs of mandamus, requiring

the members or persons of such city, borough or town corporate, having

a right to vote at, or to do any other act necessary to be done in order

to such election respectively, to assemble themselves upon a day and at

a time to be prefixed in such writ or writs, and to proceed to the elec-

tion of a mayor, bailiff or bailiffs, or other chief officer or officers, as

the case shall require, and to do every act necessary to be done in order

to such election, or to signify to the said court good cause to the con-

trary, and thereupon to cause such proceedings to be had and made, as

in any other cases of writs of mandamus granted by the said court for

election of officers of corporations ; and of the day and time appointed

in and by any such writ or writs of mandamus for holding such assem-

bly, public notice in writing shall, by such person as the said court shall

appoint, be affixed in the market-place, or some other public place

within such city, borough or town corporate, by the space of six days

before the day so appointed ; and such officer or other person respec-

tively shall preside in such assembly, as ought to have presided at the

election of such mayor, bailiff or bailiffs, or other chief officer or offi-

cers, or at the doing any other act necessary to be done in order to such

election, in case the same had been made or done upon the day herein-

before prescribed for that purpose.

SEC. II. POWER TO LEVY TAXES.

3. Tax on show-men.—It shall and may be the duty of the justices

of the inferior courts, justices of the peace, and the corporation officers

of all cities, towns, or villages within this state, or any one or more of

them, to exact and collect from all proprietors or exhibitors of shows, a

sum not exceeding fifty nor less than five dollars for each and every day

that [they] shall exhibit shows of any kind within any corporation or

county of this state.

4. How collected and applied.—All sums so collected within the

limits of any corporation, shall be applied by the officers of such corpo-

2. 11 Geo. T, 1724, ch. 4, Schle^j 352. 4. Dec. 18, 1820, sec. 2, Frince 170.

3, Dec. 18, 1820, sec. 1, Prince 170.
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ration, to such purposes as they may deem proper within the limits of

their official jurisdiction ; and all sums so collected by the justices of

the inferior courts, or justices of the peace, without the limits of any

corporation, shall be appropriated to county purposes ; which said fines

and penalties shall be collected in the same manner as other fines and
penalties are collected under the existing laws of this state.

ART. 11. BANKING INSTITUTIONS; FREE BANKING.

SEC. I. BANKING AUTHORIZED.

5. Privilege, to ivhom granted.—The citizens of this state, shall

have the privilege of banking, from and after the passage of this act,

upon the terms and conditions contained in the following sections of

this act.

6. Circulating notes, how and by whom prepared.—The comptroller,

together with two commissioners to be appointed as hereinafter directed,

or a majority of them, are hereby authorized and required to cause to be

engraved and printed in the best manner to guard against counterfeiting,

such quantity of circulating notes, in the similitude of bank notes, in

blank, of the different denominations authorized by the incorporated

banks of this state, as they may from time to time deem necessary to

carry into effect the provisions of this act, and of such form as they

may prescribe ; such bank circulating notes shall be countersigned,

numbered, and registered in proper books, to be provided and kept for

that purpose, in the office of said comptroller, under the direction of

the said comptroller and said commissioners, by such person or persons

as they or a majority of them shall appoint for that purpose, so that

each denomination of such circulating notes shall all be of the same
similitude, and bear the uniform signature of such register or one of

such registers.

7. Plates, dies, and materials, where deposited.—The plates, dies,

and materials, to be procured as aforesaid, for the printing, making and

marking the circulating notes, provided for by this act, shall remain in

the custody, and under the control and direction of the comptroller and

commissioners, and expenses necessarily incurred in executing the pro-

visions of this act, shall be advanced by the association or associations

applying for such notes.

8. Expenses, by whom paid.—And the said comptroller and com-
missioners are hereby authorized and required to charge against and

receive from such person or association applying for such circulating

notes, such rate per cent, thereon as may be sufficient for that purpose,

and as may be just and reasonable.

9. Commissioners.—The commissioners contemplated by this act,

shall be elected by joint ballot of both branches of the general assem-

bly, during the present session, and at every subsequent session there-

after, and shall be subject to be removed in the manner pointed out by

5. Dec. 26, 1838, sec. 1, Pam. 33. 8. Dec. 26, 1838, sec. 15, Fam. 37.

6. lb. sec. 1, ib. 9. lb. sec. 37, ib. 43.

7. Ib. sec. 15, ib. 37.
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the constitution ; said commissioners shall be commissioned by tlie gov-

ernor, and shall, together with the comptroller, take an oath for the

faithful discharoje of the duties required by this act, and shall receive

four dollars per day for each day they shall be actually engaged in their

duties, to be rateably paid by such association, in the manner hereinbe-

fore pointed out by this act for the payment of expenses.*

10. Duty of comptroller and commissioners.—It shall be the duty of

the comptroller and commissioners that now are, and that hereafter may
be appointed agreeable to the provisions of the said thirty-seventh sec-

tion of the above recited act,f on the application of any person or per-

sons, or associations of persons, to the said comptroller and commissioners

that now are, or that may hereafter be appointed agreeable to the pro-

visions of the above recited section, for the object therein contained, the

appointment of commissioners, or for other duties required of the said

comptroller and commissioners, to enable any person or persons, or asso-

ciation of persons, for the constitution of a bank or banks, agreeable to

the provisions of the above recited act,| shall make a fair and regular

entry of the time that the said comptroller and commissioners have been

actually in service in the duties required of them in the provisions of

the said recited act, plainly setting forth the name of the person or per-

sons, or association of persons thus applying, with the name of the place

of location of any such entered company or association of persons.

11. Accounts, to whom charged.—The comptroller and commis-

sioners that now are, or that shall hereafter be appointed by the pro-

visions of the above recited section, <§» shall not charge, claim, or receive,

from any person or persons, or association of persons, any sum or sums

of money, otherwise than from the person or persons, or association of

persons by whom application may be made to said comptroller and com-
missioners, for the appointment of appraisers or commissions for any
company or companies with the intention of banking, agreeable to the

provisions of the above recited act, shall be fined in a sum not less than

five hundred dollars for any such offence, recoverable in any court in

this state, having competent jurisdiction of the same, one moiety to the

prosecutor, and the other moiety to the county where such action shall

be instituted, for county purposes.

12. Illegal transfers.—Any transfer or disposition by the comptroller

or commissioners, or by either of them, of any public debt alluded to in

the second section of this act,|| or any transfer or disposition of bonds or

mortgages, for any purpose, other than is provided for in this act, such

transfer or disposition shall be null and void.

13. Restrictions of comptroller general and commissioners.—It shall

not be lawful for the comptroller and commissioners, or other officers, to

countersign bills or notes for any person or association of persons, to an

amount in the aggregate exceeding the security offered, at its value as

before provided for, and actually deposited with the comptroller and
commissioners, by such person or association ; and any comptroller,

10. Dec. 21, 1839, sec. 1, Pam. 30. 12. Dec. 26, 1838, sec, 40, Pam, 43.

11. lb. sec. 2, ib. 31. 13. lb. sec. 16, ib. 37.

* See preceding 117—8. f See preceding ^ 9.

:|: Act of Dec. 26, 1838. § Sec. 37. See ante 1[9. H See 1[ 15.
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commissioner, or other officer, who shall violate any of the provisions of

this act, shall, upon conviction, be adjudged guilty of a misdemeanor,

and shall be punished by a fine not less than ten thousand dollars, and
imprisonment not less than five years in the penitentiary.

14. Further restrictions.—Neither the comptroller nor commissioners

shall be authorized to hold stock in any of the said banks, and should

they violate the provisions of this section, they shall forfeit their office

and appointment, and the amount paid in by said commissioners and
comptroller, shall accrue to and become the property of the state.

SEC. II. PLEDGE OF PUBLIC STOCKx

15. May he received as capital stocJc.—Whenever any person or

association of persons formed, for the purpose of banking, under the

provisions of this act, shall legally transfer to the comptroller and said

commissioners, or to their successors in office, any portion of the public

debt now created, or hereafter to be created by the United States, or by

this state, or by such other states of the United States, as shall be ap-

proved by the said comptroller and commissioners, or a majority of them,

such person, or association of persons, shall be entitled to receive from

such comptroller and commissioners an equal amount of such circulating

notes, of different denominations, registered and countersigned as afore-

said, but such public debt shall in all cases be or be made to be equal

to a stock of this state, producing five per cent, per annum ; and it shall

not be lawful for said comptroller and commissioners to take any stock

at a rate above or below its par value.

16. Notes made negotiable.—Such persons, or association of persons,

are hereby authorized, after having executed and signed such circulating

notes in the manner required by the provisions of this act, to make them
obligatory promissory notes, payable on demand, at the place of business

within this state, of such person or association, to loan and circulate the

same as money, according to the ordinary course of banking business, as

regulated by the laws and usages of this state.

17. Redeemable in specie.—In case the maker or makers of any such

circulating notes, countersigned and registered as aforesaid, shall at any
time hereafter, on lawful demand, during the usual hours of banking,

between the hours of nine and two o'clock, at the place where such

notes are payable, fail or refuse to redeem such notes in gold and silver

coin of the standard value of the United States, the holder of such notes

making such demand, may cause the same to be protested for non-pay-

ment by a notary public, under his seal of office, in the usual manner;
and the comptroller and said commissioners on receiving and filing in the

office of such comptroller such protest, shall forthwith give notice in

writing to the maker or makers of such notes to pay the same, and if he

or they shall omit to do so for sixty days after such notice, the said

comptroller and commissioners shall immediately thereupon (unless they,

or a majority of them, shall be satisfied that there Is a good and legal

14. Dec. 26, 1838, sec. 39, Fam. 43. 16. Dec. 26, 1838, sec. 3, Fam. 34.

15. lb. sec. 2, ib. 34. 17. lb. sec. 4, ib.
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defence against the payment of such note or notes,) give notice in the

papers printed in Milledgeville, that all the circulating notes issued by

such person or association of persons, will be redeemed out of the trust

funds in their hands for that purpose ;* and it shall be lawful for said

comptroller and commissioners to apply the said trust funds belonging to

the maker or makers of such protested notes, to the payment and re-

demption thereof, with cost of protest, and to adopt such measures for

the payment of all circulating notes, put in circulation by the maker or

makers of such protested notes, pursuant to the provisions of this act, as

will in their opinion most effectually prevent loss to the holders thereof.

18. Powers of attorney to receive interest.—The said comptroller and

commissioners may give to any person or association of persons, so trans-

ferring stock in pursuance of the provisions of this act, powers of attor-

ney to receive interest or dividends thereon, which such person or asso-

ciation may receive and apply to their own use ; but such powers may
be revoked upon such person or association of persons failing to re-

deem the circulating notes so issued as aforesaid, or whenever, in the

opinion of the said comptroller and commissioners, the principal of such

stock shall become an insufficient security, and the said comptroller and

commissioners, upon the application of the owner or owners of such

transferred stock in trust, may in their discretion change or transfer the

same for other stocks of the kind and value before specified in this act,

or may re-transfer the said stock or any part thereof, or the bonds and

mortgages or any of them hereafter mentioned and provided for, upon

receiving and cancelling an equal amount of such circulating notes deliv-

ered by them, to such person or association of persons in such manner,

that the circulating notes shall always be secured in full, either by stocks

or by bonds and mortgages, as in this act is provided.

19. Notes, how stamped.—The bills or notes so to be countersigned,

and the payment of which shall be so secured by the transfer of public

stocks, shall be stamped upon their face, " secured by the pledge of public

stocks."

SEC. III. PLEDGE OF REAL AND PERSONAL ESTATE.

20. May he received as capital stock.—Instead of transferring

public stocks as aforesaid, to secure the whole amount of such bills

or notes, it shall be lawful for such person, or association of persons, in

case they shall so elect before receiving any of the said bills or notes, to

secure the payment of the said bills or notes so to be issued, by transfer-

ring to the said comptroller and commissioners bonds and mortgages upon
real estate bearing at least six per cent, interest, and payable annually

or semi-annually, in which case all such bills and notes issued by said

person or association of persons, shall be stamped on their face, " secured

by pledges of real estate."

21. Unincumbered lands to he pledged.—Such bonds and mortgages

shall be only upon unincumbered lands within this state, worth, inde-

pendently of the buildings thereon, at least double the amount for which

18. Dec. 26, 1838, sec. 5, Pam. 35. 20. Dec. 26, 1838, sec. 7, Pam. 35.

19. lb. sec. 6, ib. 21. lb. sec. 8, ib. 36.

* And •' sell the public stocks so pledged, or the bonds and mortgages so as
signed." SeeT[25.
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they shall be so mortgaged; and the comptroller and commissioners

shall prescribe such regulations for ascertaining the title and the value of

such lands as they may deem necessary ; and such bonds and mortgages

shall be payable within such times as the comptroller and commissioners

may direct.

2*2. Bonds and mortgages may be re-assigned.—The said comptroller

and commissioners may, in their discretion, re-assign the said bonds and
mortgages, or any of them, to the person or association of persons who
transferred the same, on receiving other approved bonds and mortgages,

or other unquestionable security, as allowed by the preceding sections of

this act, of equal amount and value.

23. Mortgagors when authorized to receive interest.—The person

or association of persons so assigning such bonds and mortgages as afore-

said, may receive the annual interest to accrue thereon, unless default

shall be made in paying the bills or notes to be countersigned as afore-

said, or unless, in the opinion of the comptroller and commissioners the

bonds and mortgages so pledged shall become insufficient security for the

payment of such bills or notes.

24. Notes, how collected.—In case such person or association of per-

sons shall fail or refuse to pay such bills or notes on demand, in the

manner specified in the fourth section of this act,* the comptroller and

commissioners, after the sixty days' notice therein mentioned, may pro-

ceed to sell at public auction the public stocks so pledged, or the bonds

and mortgages so assigned, or any or either of them : Provided, the

amount so refused to be paid, be not paid by said association within the

sixty days, out of the proceeds of said sales, shall pay and cancel the

same bills or notes, default in paying which shall be made as afore-

said ; but nothing in this act contained shall be considered as implying

any pledge or liability on the part of this state, for the payment of the

said bills or notes, beyond the proper application of the securities pledg-

ed to the comptroller and commissioners for their redemption.

25. Other property may be substituted.—The comptroller and com-
missioners shall be, and they are hereby authorized to receive from such

person or association of persons, if they shall so elect, bonds and mort-

gages for lands, town property, or negroes, before recovering any of the

said bills or notes to secure, of four-fold value of such bills or notes :

Provided, nevertheless, that the said comptroller and commissioners

shall be satisfied of the title and value thereof: and provided also, that

the said town or other property, if subject to diminution or destruction

by fire, shall be insured to the satisfaction of such comptroller and com-

missioners or a majority of them: and provided further, that the negro

property to be offered do not exceed one half of the whole amount of

such bills or notes ; and whenever the bills and notes so to be issued,

and the payment of which shall be secured as contemplated in this sec-

tion, said bills and notes shall be stamped on the face " secured by the

pledge of real and personal property ;" which bonds, mortgages, and

negroes, shall be sold in like manner as property is sold under execution,

22 Dec. 26, 1838, sec. 9, Pam. 36. 24. Dec. 26, 1838, sec. 11, Fam. 36.

23. lb. sec. 10, ib. 25. lb. sec. 12, ib.

__
* See ante H 17.

—



BANKING INSTITUTIONS; FREE BANKING. 35

1

and in the county where the owner or owners thereof reside, and by the

sheriff of the county, by orders of the comptroller and commissioners.

26. Foreclosure of mortgages.—Should any bank established under

the provisions of the before recited act,^ fail to redeem its bills, agreeable

to the requisitions of the said fourth and eleventh sections of said act,f

and the bills shall be protested and deposited in the comptroller-gene-

ral's office, it shall be the duty of the comptroller-general and commis-

sioners to give the said bank the notice now required by said act, and

should the president and directors of said bank fail to give satisfactory

reasons why said bills should not be paid, it shall be the duty of the

comptroller-general, and he is hereby required, to foreclose a sufficient

number of the mortgages deposited by such bank to redeem the bills so

p/otested : Provided, that such mortgages shall be foreclosed in the same

manner as is now required by law for the foreclosure of mortgages on

personal property ; and the lands and negroes included in said foreclosed

mortgages shall be sold in like manner as is now pointed out by law for

the sale of personal property under mortgage fi.fa., and in the county

where the owner or owners thereof reside, and by the sheriff of the

county, by order of the comptroller and commissioners.

27. President may point out mortgages for foreclosure.—The presi-

dent and directors of any such bank shall be authorized to point out

mortgages so to be foreclosed, for the redemption of the bills so protested

and deposited as aforesaid ; Provided, that notice of any designation of

such mortgages shall be given by such president and directors to the

comptroller and commissioners within the sixty days after such protested

bills are deposited in the comptroller-general's office.

28. Mortgages, for what purpose held.—The public debt, stocks,

bonds and mortgages, to be deposited with the comptroller and commis-

sioners by any such person or association, shall be held by them exclu-

sively for the redemption of the biils or notes of such person or associa-

tion put in circulation as money, until the same are paid ; but the same
shall be renewed every five years, if, in the opinion of the comptroller

and commissioners, or a majority of them, such renewal shall be required

to strengthen such security by the addition or substitution of other

property.
*

29. Mortgages, when and where recorded.—All mortgages executed
under this act, shall be recorded in the manner and time now required

by law in relation to other mortgages ; and if upon real estate, shall also

be recorded in the county where the mortgagor resides; and if not so

recorded it shall not be received as security, and shall be null and
void.

30. Penalty for running off mortgaged negroes.—If any person or

association of persons shall be convicted of running off, or attempting

so to do, any negro slave so mortgaged as aforesaid, or of selling or

disposing of such mortgaged property, which may be removed out of

this state, he or they shall be adjudged guilty of a felony, and shall be

26. Dec. 7, 1841, sec. 1, Pam. 28. 29. Dec. 26, 1838, sec. 28, Pam. 40.

27. lb. sec. 2, ib. 30. lb. sec. 17, ib. 38.

28. Dec. 26, 1838, sec. 14, ib. »37.

* Act of Dec. 26, 1838. f See ante 1[ 17, 24.
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punished by confinement in the penitentiary for a term not less than five

or more than ten years, at the discretion of the court.

SEC. IV. PRIVILEGES AND RESTRICTIONS.

31. Stockholders and officers.—No stockholder or any officer of said

bank, shall borrow money from the pledge of his stock, but shall give

the same security as other borrowers of said bank, and such security shall

not be either a director or stockholder in said institution.

32. List of stockholders.—The president and cashier of every such

association, formed pursuant to the provisions of this act, shall at all

times keep a true and correct list of the names of the shareholders of

such association, and shall file a copy of such list in the office of the

clerk of the superior court of the county where any office of such asso*

ciation may be located, and also in the office of the comptroller, on the

first Mondays in April and October in every year.

33. Suits; liability of private property.—All persons having de-

mands against any such association, may maintain actions against it

in the name of such association in like manner; and all judgments

and decrees obtained or rendered against such association for any debt

or liability of such association, shall be enforced against the joint pro-

perty of such association, until that shall have been exhausted ; and

when that shall have been exhausted, then against the property of the

individual stockholders rateably.

34. Protection of shareholders.—No shareholder of any such asso-

ciation shall be liable in his individual capacity, for any contract, debt,

or engagement of such association, unless the' articles of association by

him signed, shall have declared such liability, except as provided for.

35. Shares deemed personal property.—The shares of said association

shall be deemed personal property, and shall be transferable on the books

of the association in such manner as may be agreed upon in the articles

of association, and every person becoming a shareholder by such transfer,

shall, in proportion to his shares, succeed to all the rights and liabilities

of prior shareholders, and no change shall be made in the articles of asso-

ciation by which the rights, remedies, or security of its existing creditors

shall be weakened or impaired. Such association shall not be dissolved

by the death or insanity of its shareholders therein.

36. Capital limited.—Any person or number of persons may associate

to establish offices of discount or deposit, and circulation, upon the

terms and conditions, and subject to the liabilities prescribed by this act

;

but the aggregate amount of the capital stock of any such association

shall not be less than one hundred thousand dollars.

37. Specification of certificates.—Such persons, under their hands

and seals, shall make a certificate, which shall specify

:

I. The name assumed to distinguish such association, and to be used

in its dealings : Provided, the name of an)^ existing bank, or any name pre-

viously selected by any association formed under this law, be not assumed.

31. Dec. 26, 1838, sec. 13, Fam. 37. 35. Dec. 26, 1838, sec. 21, Pam. 39.

32. lb. sec. 34, ib. 42. 36. lb. sec. 18, ib. 38.

33. Ib. sec. 24, ib. 39. 37. lb. sec. 18, ib.

34. Ib. sec. 25, ib.
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n. The place where the operations of discount and deposit of such

association are to be carried on, designating the particular city, town, or

village.

III. The amount of the capital stock of such association, and the

number of shares into which the same shall be divided.

IV. The names and places of residence of the shareholders, and the

number of shares held by each of them respectively.

V. The period at which such association shall commence and termi-

nate.

38. How proved and acknowledged.—Which certificate shall be proved

and acknowledged, and recorded in the office of the clerk of the superior

court where any office of such association shall be established, and a

copy thereof filed in the office of the comptroller.

39. Where recorded and filed.—The certificate required by the last

preceding section to be recorded and filed as aforesaid, or a copy thereof

duly certified from the record, shall be received in evidence in any court in

this state.

40. Capital stock may he increased.—It shall be lawful for any asso-

ciation of persons organized under this act, by their articles of association,

to provide for an increase of their capital, and of the number of the

associates, from time to time as they may think proper.

41. No portion of capital stock to he withdraivn.—If any portion of

the original capital of any such association shall be withdrawn for any

purpose whatever, whilst any debts of the association remain unsatisfied,

no dividends or profits on the shares of the capital stock of the association

shall hereafter be made until the deficit of capital shall have been made
good, either by subscription of the shareholders, or out of the subse-

quently accruing profits of the association ; and if it shall appear that

any such dividends had been made, it shall be the duty of the comptrol-

ler and commissioners to take the necessary measures by injunction or

otherwise, for clcfsing the affairs of the association and distributing its

property and eiFecls among its creditors.

42. Powers of hank.—Such association shall have power to carry on

the business of banking by discounting bills, notes, and other evidences

of debt, by receiving deposits, by buying and selling gold and silver

bullion, foreign coins, and bills of exchange, in the manner specified in

their articles of association for the purposes authorized by this act, by
loaning money on real or personal security, and by exercising such inci-

dental powers as shall be necessary to carry on such business ; to choose

one of their number as president of such association, and to appoint a

cashier, officers, and agents at pleasure, and appoint others in their

places.

43. May purchase property.—It shall be lawful for such association

to purchase, hold and convey real estate for the following purposes: that

is to say, such as shall be necessary for its immediate accommodation in

the convenient transaction of its business, or such as shall be mortgaged

to it in good faith by way of security for loans made by, or moneys due

38. Dec. 26, 1838, sec. 18, Fam. 38. 41. Dec. 26, 1838, sec. 31, Pam. 42.

39. lb. sec. 19, ib. 42. lb. sec. 20, ib. 38.

40. Ib. sec. 22, ib. 39. 43. Ib. sec. 26, ib. 40.
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to such association, or such as shall be conveyed to it in satisfaction of

debts previously contracted in ihe course of its dealings, or such as it

shall purchase under judgments or mortgages held by such association.

44. Bills, by whom signed.—Contracts made by any such association,

and all notes and bills by ihem issued, and put in circulation as money,

shall be signed by the president or vice-president, and cashier of such

association thereof; and all suits and actions brought, or prosecuted

by, or in behalf of such association, may be brought or prosecuted

in the name of such association, and no such suit or action shall abate by
reason of the death of any officer or member of such association, but

upon suggestion of such fact, parties may be made, and the case proceed

as if no such disability had intervened.

45. Bills, where payable.—It shall not be lawful for any association

formed under the provisions of this act, to make any of its bills or notes,

of a denomination less than one thousand dollars, to be put in circulation

as money, payable at any other place than at the office where the busi-

ness of the association is carried on and conducted.

46. Amount of specie to be kepi on hand.—No association of persons

authorized to carry on the business of banking under this act, shall, at

any time for the space of thirty days, have on hand at their place of

business less than twenty-five per cent, in specie on the amount of the

bills or notes in circulation as money.

47. Damages for non-payment.—Such association shall be liable to

pay to the holder of every bill or note put in circulation as money, the

payment of which shall have been demanded and refused, damages, for

non-payment, in lieu of interest at and after the rate of eighteen per cent,

per annum, from the time of such refusal, until the payment of such bill

or note, and the damages thereon.

48. Settlement ivith chartered banks.—In all settlements between

the chartered banks and the associations contemplated by this act, said

chartered banks shall receive in payment their own bills and bills of their

branches.

49. Powers of courts of chancery.—Upon the application of credi-

tors or shareholders, or any of such association, whose debts or shares

shall amount to five thousand dollars, and stating facts verified by affida-

vits, or if, at any time, the said comptroller and commissioners shall deem
it necessary, either from facts resting within their own knowledge, or from

information supported by oath, upon the application of such comptroller

and commissioners, the judge of the superior court of the district in which

any such association shall be located, or be doing business, who shall, in

the exercise of chancery jurisdiction in chambers, upon a proper case

made, order a strict examination to be made by either of the said com-
missioners or any other fit and proper person, of all the affairs of such

association, for the purpose of ascertaining the safety of its investments

and the prudence of its management, and the result of every such exami-

nation, together with the opinion of such examiner and such judge

thereon, shall be published in such manner as the said judge shall direct,

44. Dec. 26, 1838, sec. 23, Pam. 39. 47. Dec. 26, 1838, sec. 32, Pam. 42.

45. lb. sec. 35, ib. 42. 48. lb. sec. 33, ib.

46. Ib. sec. 36, ib. 43. 49. Ib. sec. 27, ib, 40.
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and shall make such order in respect to the expenses of such examina-

tion and publication, as the principles of justice shall require.

SEC. V. BANK REPORTS.

50. Reports, when mac?e.—Every such association shall, on the first

Mondays in April and October, in every year, after having commenced
the business of banking, as prescribed by this act, make out and transmit

to the comptroller and commissioners, in the form to be prescribed by

them, a full statement of the affairs of the association, verified by the

oath of the president and cashier, which statement shall contain :

I. The amount of capital stock paid in according to the provisions of

this act, or secured to be paid.

II. The value of the real estate of the association, specifying what
portion is occupied by the association as necessary for the transaction of

its business.

III. The shares of the stock held by such association, whether abso-

lutely, or as collateral security, specifying each kind and description of

stock, and the number and value of shares of each.

IV. The amount of debts due to the association, specifying such as

are due from monied or other corporations or associations, and also speci-

fying the amount secured by bonds and mortages, or judgments, and the

amount which ought to be included in the computation of losses.

V. The amount of debts due by such association, specifying such as

are payable on demand, and such as are due to monied, or other corpo-

rations or associations.

VI. The amount of claims against the association, not acknowledged

by it as debts.

VII. The amount of notes, bills, or other evidences of debt issued by
such association.

VIII. The amount of the losses of such association, specifying whe-
ther charged on its capital or profits since its last preceding statement,

and of its dividends declared and made during the same period.

IX. The average amount in each month during the preceding six

months, of the debts due to and from the association, the average

amount of specie, designating and how much gold, and how much silver

possessed by the same during each month, and the amount of bills and
notes issued by such association and put in circulation as money, and
outstanding against the association on the first day of each of the pre-

ceding six months.

X. The average amount in each month during the preceding six

months due to the association from all the shareholders in the association
;

also, the greatest amount due to the association in each of the preceding

six months from all the shareholders in such association.

XL The amount which the capital of said association has been in-

creased during the preceding six months if there shall have been any
increase of said capital, and the names of any persons who may have

become parties to the said articles of association, or may have withdrawn

50. Dec. 26, 1838, sec. 29, Fam. 40.
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therefrom since the last report ; it shall be the duty of the comptroller

and commissioners to consolidate the several spring reports so required to

be made by this section, and to cause them to be published in a news-

paper printed in the county where the place of business of such associa-

tion is situated, if there be one, and in one or more papers printed at the

seat of government ; and the October reports to be transmitted to his

excellency the governor, to be laid before the general assembly ; the

expense of such publication to be paid by such association.

51. Liability for neglect.—If any such association shall neglect to

make out and transmit the statement required in the last preceding sec-

tion for fifteen days beyond the period when the same is required to be

made, or shall violate any of the provisions of this act, such association

may be proceeded against and dissolved by the court, in the same man-
ner as any moneyed corporation may be proceeded against and dissolved.

SEC. VI. LIMITATION ; LEGISLATIVE AUTHORITY.

32. Limitation of banMng institutions.—No association of persons

under this act, shall be formed and established for a longer period than

twenty years ; Provided, that at the expiration of the time limited by this

section, it shall be in the power of any association to re-organize under

the provisions of this act, if tlien of force, or under any other law which

a future legislature may adopt on the same subject.

53. Legislative authority.—The general assembly may, at any subse-

quent session, alter, amend, or repeal this act.

ART. III. CHARTERED BANKS.

SEC. I. PRIVILEGES OF BANKING.

54. BanJciiig restricted to incorporated banks.—It shall not be lawful

for any person, association of persons, or body corporate, from and after

the first day of January, one thousand eight hundred and twenty, to

keep any banking house, room, shop, or office, office of discount and

deposit, or of discount only, or of deposit only, or any room, house,

shop, or office, for the purpose of carrying on any kind of banking, or

operations, which incorporated banks are authorized by law to carry

on ; or to issue, emit, circulate, lend, pass, pay, or tender in payment,

as private bankers, any bills or promissory notes of private bankers,

incorporated or unincorporated banks or banking companies, copart-

nership or association, by whatsoever name it may be called, unless

thereunto specially authorized by law ; and in case any person or per-

sons, copartnership, association or body corporate, shall contravene the

foregoing provisions, every such person or persons, and every member
of such copartnership, association, or body corporate, who shall either

directly or indirectly assent thereto, shall forfeit the sum of one thou-

sand dollars, to be sued for in the name of the state of Georgia, by

the attorney-general or solicitor-general, in the several circuits, and

recovered by an action of debt, or on the case, in any court of compe-

51 Dec. 26, 1838, sec. 30. Pam. 42. 53. Dec. 26, 1838, sec. 41, Pam. 48.

52. lb. sec. 38, ib. 43. 54. Dec. 19, 1818, sec. 1, Prince 682.
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tent jurisdiction in this state, with costs, and one half of said forfeiture

when recovered, shall be paid to the use of the state, and the other half

to the use of the informer; and every day during which, or during any

part of which, such prohibited banking-house, room, shop, or office,

is kept open, or such prohibited business, or any of it, transacted

therein, shall constitute a new, separate and distinct offence, and shall

be liable to a new, separate and distinct penalty ; and every promissory

note discounted, and every note or bill in the likeness of a bank note or

bill, whether payable to order or bearer, or in whatever shape or terms

the same may be conceived, which shall be so, as aforesaid, issued,

emitted, circulated, lent, passed, paid, or tendered in payment, contrary

to the spirit, true intent and meaning of this act, shall constitute a new,

separate and distinct offence, and shall be liable to a new, separate, and

distinct penalty.

55. Liability for neglecting to redeem bills or notes.—If any incor-

porated company, not authorized by law to issue bills and notes, unin-

corporated bank, or any private banker, banking company, copartner-

ship, or association, by whatever name the same may be called, shall re-

fuse or neglect to pay, on demand, in gold or silver, or in bills of any

chartered bank of Georgia, any bill or bills issued by such incorporated

company, unincorporated company, copartnership, or association, by

whatsoever name the same may be called, issued, paid and loaned, after

the first day of January, one thousand eight hundred and twenty, shall

be liable to pay to the holder of such bill or bills, note or notes, two
and a half per cent, a month upon the amount of bill or bills, note or

notes so demanded, to be recovered by action of debt, or on the case,

in any court of competent jurisdiction ; and in any such action so brought

by the holder of any bill or bills, note or notes, so demanded, and so re-

fused to be paid in gold or silver, for two and a half per cent, a month
on the amount of said bill or bills, note or notes, and for the amount of

said bill or bills, the defendant or defendants shall not be allowed to

plead or avail him or themselves in any state of said suit, of the non-

joinder of other partners, joint promissors or contractors, but the suit or

action shall proceed against the person or persons sued, as if he or

they alone had promised or contracted ; and the private and individual

property of the defendant or defendants shall be subject to the execu-
tion issuing upon such suit or action.

56. Persons prohibited from issuing change bills.—Any person or

persons, body corporate or politic, who may hereafter make, issue, cir-

culate, pay or tender in payment any check, order, draft, or bill for

the payment of money, or other thing having the form or similitude of

a bank note, or having the form or similitude, and intended to be used

and circulated as money, or circulating medium, except such banking
institutions and corporations as by law are authorized to issue notes or

bills for circulation, shall be liable to indictment as for a misdemeanor,
and on conviction shall be punished by fine or imprisonment in the

common jail of said county, or both, at the discretion of the court.

57. Each issue a separate offence.—The making or issuing each

55. Dec. 19, 1818, sec. 2, Prince 683. 57. Dec. 10, 1841, sec. 3, Pam. 134.
56. Dec. 10, 1841, sec. 2, Pam. 133.
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check, order, draft or bill, for the payment of money, or other thing

having the form or similitude of money, to be used and circulated as

money, or circulating medium, shall be considered and held as a sepa-

rate and new offence : and that in case of the issuincr or circulating of

said checks, orders, drafts, or other thing having the form or similitude

of money, by any corporation or body politic, the officer or member
of said incorporation or body politic, or the person signing said checks,

orders, or other things having the form or similitude of money, or intend-

ed to be used as m.oney, shall be liable to the provisions and penalties of

this act.

58. Duty of grand juries^ state's counsel^ and judges.—It shall be

the duty of the grand juries of the several counties of this state, to no-

tice and present both Individuals and incorporations for every violation

of the provisions of this act, and the solicitor generals to prosecute

upon such presentment ; and to insure the execution and enforcement

of the provisions of this act, it shall be the duty of the judges of the

superior courts of this state, at the opening of each court, to give the

provisions of this act specially in charge to grand juries.

59. Innocent holders not liable.—All laws of this state makinor it

penal or criminal for Innocent holders of change bills to pass or circulate

the same, be, and the same are hereby repealed : Provided always,

that no part of this act shall be so construed as to relieve the makers of

change bills from the penalties of the law.

60. Specie paying banks may issue change bills.—All specie paying

and solvent banks In this state, be, and they are hereby authorized

to Issue small bills of the denomination of one, two, three and four dol-

lars, to an amount not exceeding five per cent, of their capital stock.

SEC. II. RESTRICTIONS OF BANKS.

61. Banks shall not issue post notes.—It shall not be lawful for any

bank, president, cashier, teller, clerk, or other officer of any bank or

other corporation In this state, or elsewhere, or any person or persons

acting as an officer or officers, agent or agents of any bank or other

corporation in this state or elsewhere, to pay away or tender in payment,

issue, emit, pass, or circulate, any bank bill, note, check, draft, receipt,

instrument under seal, or any chose in action, intended, designed, or

fitted for circulation, instead or In character of either, which may or

shall be payable at a greater length of time, or a longer date, than three

days after the date thereof, or after the time of issuing, passing, emitting

or paying away the same, or either, or any of them, under the penalty of

one thousand dollars for each and every violation of the provisions or

the true Intent and meaning of this act.

62. Notes redeemable ivith specie.—It shall not be lawful for any bank

or other corporation in this state, or any president, cashier, teller, clerk,

or any other officer or agent of any bank, or other corporation In this

state, or elsewhere, or for any person or persons, acting as an officer or

58. Dec. 10, 1841, sec. 4, Pam. 134. 61. Dec. 26, 1837, sec. 1, Fam. 191.

59. Dec. 38, 1842, sec. 1, ib. 39. 62. lb. sec. 2, ib. 192
60. Dec. 27, 1842, sec. 1, ib. 31,
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officers, agent or agents of any bank or other corporation in this state, or

elsewhere, to pay away, or tender in payment, emit, issue, pass or circu-

late, any bank bill, note, ticket, check, draft, receipt, instrument under

seal, or chose in action, intended, fitted, or designed for circulation, instead

or in character of either, or any promise to pay, or to do any thing

whatsoever, in writing, to be used, or intended to be used, as paper

money, which may be payable or redeemable in any other manner, or in

any other thing than with gold and silver coin, at the standard value

thereof, according to the laws of the land, under the penalty of one

thousand dollars for each and every violation of any of the provisions,

or true intent and meaning of this act.

63. Offences, how prosecuted.—All offences arising under this act,

or all violations of any of its provisions, may be prosecuted, either by

indictment for a misdemeanor, or by an action on the case, or by action

qui tarn, at the instance of any person who may inform or choose to

prosecute, and on conviction or recovery, one half of the penalty to be

paid over to the justices of the inferior court, for county purposes, in the

county where the offence was committed, and the other half to the

informer or prosecutor.

64. Exchange excepted.—Nothing in this act contained, shall apply

to bills or checks issued for the ordinary purposes of exchange.

SEC. III. DAMAGES.

65. Banks failing to pay specie liable to ten per cent.—When any

bank now incorporated, or which may hereafter be incorporated in this

state, shall refuse or fail to pay specie for any of its bills, notes, drafts,

or other writing for which they may be bound, when demanded by any
individual or individuals, and held as his or their own property, upon

suit thereof such individual or individuals in addition to the lawful inter-

est shall receive ten per centum damage, for such refusal or failure upon

the amount so refused or failed to be redeemed in specie : Provided, that

nothing in this act shall be so construed as to authorize any bank, other

incorporated institution or broker, to recover the damages contemplated

by this act.

66. Banks and brokers may recover damages Banks and other incor-

porated institutions and brokers shall be entitled to recover the damages
provided by the act passed on the twenty-fourth day of December, one
thousand eight hundred and thirty-two, entitled, " An act to regulate

the intercourse between banks and private individuals, so as to subject

banks to the payment of damages, if they refuse or fail to pay specie

when demanded, under certain circumstances."

SEC. IV. SETTLEMENTS BETWEEN BANKS.

67. Parent banks and branches.—The several banks chartered by
the general assembly of this state, and the branches thereof, shall receive

63. Dec. 26, 1837, sec. 3, Pam. 192. 66. Nov. 24, 1841, sec. 2, Pam. 27.

64. lb. sec. 4, ib. 67. Dec. 29, 1838, sec. 1, ib. 44.

65. Dec. 24, 1832, sec. 1, Prince 48.
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their own bills, whether issued or made payable at the parent bank, or

any of its branches, at par, at the counter of such parent bank, or any

of its branches, in settlement of balances due to such parent bank or any

of its branches, as the case may be.

68. Notes and bonds transferred.—The notes and bonds hereafter

made payable at and discounted by any bank, shall when transferred to

any other bank continue payable in the bills of the bank at which they

were so made payable and discounted, in the same manner and on the

same principles as if they were still holden by tlie bank, at which they

were made payable and by which they were discounted : Provided, that

nothing herein contained shall be construed to take away from any bank,

any rights which are secured to it by the piovisions of its charter.

69. Stockholders.—Where the stockholders in any bank or other cor-

poration, are individually responsible under the charter thereof, and any

such stockholder shall transfer his or her stock, he or she ^hall be exempt

from all liability for the notes and contracts of such bank or other corpo-

ration, unless he or she receive written notice from any creditor thereof,

within six months after such transfer, (in which case he or she shall not

be exempt from such creditor's claim ;) Provided, such stockholder shall

give notice once a month for six months of such transfer, and immediately

thereafter in two newspapers in, or nearest to the place where such bank

or other corporation shall keep the principal office.

SEC. V. BANK REPORTS.

70. Semi-annual returns.—It shall be the duty of the president and

directors of each incorporated bank or company exercising banking pri-

vileges in this state, to make a semi-annual return on the first Monday in

April and October, in each year, of the names of all the stockholders,

the amount of stock owned by each individual or company, and the

amount of money actually paid into the funds of each bank, on each

share respectively, and forward the same to his excellency the governor,

for the time being, and to be subject to tlie examination of the general

assembly.

71. Subject matter of reports.—It shall be the duty of the president

and directors aforesaid, and they are hereby required to give a minute

statement of the standing and management of each incorporated bank or

company exercising banking privileges in this state, and their branches,

on the first Monday in April next, and thereafter semi-annually, and for-

ward the same to his excellency the governor, for the time being, show-

ing particularly the amount of bills on other banks in this state, the

amount of gold, silver and bullion in their vaults, the amount of debts

due them at the north, or elsewhere, which may be denominated specie

funds, the amount of active or running paper, the amount in suit, the

amount under protest, and not in suit, and clearly stating what amount

of all the debts due the bank is considered good, what amount doubtful,

and what amount is considered bad and lost to the bank, the amount of

68. Dec. 24, 1832, sec. 5, Prince 49. 70. Dec. 24, 1832, sec. 1, Prince 49.

69. Dec. 29, 1838, sec. 2, Pam. 44. 71. lb. sec. 2, ib.
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issues by each bank, the amount of bills in circulation, and the amount of

bills of said bank in circulation under the amount of deposits, and the

highest amount due and owing by each bank, all of said reports to be sub-

ject to the examination of the general assembly.

12. Returns to he on oath.—All returns required to be made by this

act, shall be made on the oath of the president and cashier of the re-

spective banks, and that a copy of such oath shall accompany and be

appended to said returns.

73. Penalty for neglect.—Should the president and directors of any

one or more of the aforesaid banks, fail to comply with the spirit and

true meaning of this act, it shall be the duty of his excellency the gov-

ernor, for the time being, to notify the treasurer of this state, and the

president and directors of the Central Bank, of said delinquent bank or

banks, whereupon, it shall not be lawful to receive the bills of any such

delinquent bank or banks, in payment of any debt due the state of

Georgia, or the Central Bank, until the president and directors of such

delinquent bank or banks, shall have made such returns as are required

by this act.

74. Defaulting banks to he advertised.—It shall be the duty of his

excellency the governor, for the time being, to publish the name or names

of any bank or banks, which may fail to comply with all the requisitions

of this act, in all the newspapers printed in Milledgeville, as often as he

may think expedient for the public good.

75. By whom published.—The law requiring the returns of the banks

to be published at the expense of the state, be and the same is hereby

repealed ; and hereafter the several banks shall be, and they are hereby

required to publish their respective reports in some public gazette, at

their own expense.

76. Penalty for not publishing.—The bills of any bank failing to pub-

lish its returns as aforesaid, within thirty days after making the same,

shall not be received in payment of taxes, or at the treasury of the

state.

77. Reports of branch hanks separate.—It shall be the duty of each

and every branch bank, or office of discount and deposit in this state, to

make report to the governor semi-annually, separate and distinct from the

report of the principal banks as required by the above recited act.^

78. Duty of directors.—It shall be the duty of [the] directors of the

several banks, branch banks, and offices of discount and deposit in this

state, in their semi-annual report to the governor, to specify the amount
due each bank, branch bank, or office of discount and deposit, so making
report by each of the directors thereof, either for capital stock thereof, or

for moneys borrowed from the same upon any bond, note, bill of exchange,

or other obligation, whether the same may have been borrowed on the

obligation of such director or directors, or upon the obligation of any
other person or persons for the use or benefit of such directors, specify-

72. Dec. 24, 1832, sec. 6, Prince 50. 76. Dec. 22, 1843, sec. 2, Pam 22.

73. lb. sec. 3, ib. 49. 77. Dec. 23, 1839, sec. 1, ib. 28.

74. Ib. sec. 4, ib. 78. Ib. sec. 2, ib.

75. Dec. 22, 1843, sec. 1, Pam. 22.

* Act of Dec. 24, 1832, see ante 1[ 71.
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ing the amount of such indebtedness [at] any time within the preceding

six months ; which said report shall be sworn to by the directors of the

bank, branch bank, or office of discount and deposit so making the same,

and the affidavits thereof shall accompany said reports.

79. Reports in cases of resignation.—Whenever it shall so happen

that any director in bank, branch bank, or office of discount and deposit

in this state, shall resign, or be removed from directorship as aforesaid,

whether the same be voluntary or not, it shall be the duty of such director

to make affidavits of the facts required by the second section of this act,*

up to the time of his removal, or resignation, which affidavit shall accom-
pany the semi-annual report required as aforesaid.

80. Statement of aggregate amount due by stockliolders.—It shall be

the duty of the president or cashier of the several banking institutions of

this state, or their branches, or offices of discount or deposit, to specify

in their semi-annual report to the governor, the aggregate amount due

said institutions by stockholders thereof, either on bond, note, bill of ex-

change, or other obligations, without specifying the names of said stock-

holders, unless the amount due by any one stockholder, shall exceed the

sum of ten thousand dollars, in which case it shall be their duty to specify

the name of each stockliolder who shall be indebted to a greater amount
than the sum aforesaid ; which report shall be made under all the solem-

nities required by said acif to which this act is an amendment.

SEC. VI. FORFEITURE OF CHARTERS.

81. Banks required to resume specie payments.—On the first day of

January, one thousand eight hundred and forty-one, his excellency the

governor shall issue his proclamation, requiring that the several banks of

this state, their branches, or agencies, which have heretofore failed to

redeem their liabilities in gold and silver, and all other banks in this state,

shall, on or before the first day of February, one thousand eight hundred

and forty-one, pay to any person or persons,| in specie, every bill, note,

draft, clieck, receipt, or money on deposit, except in cases where such

deposits are by terms of existing contracts payable otherwise than in

specie, issued or received, or which may hereafter be issued or received

by them respectively, upon demand or presentation ; and in case any
of said banks, their branches, or agencies, shall then or thereafter fail or

refuse to comply with and perform the requirement aforesaid, promptly,

then his excellency the governor, on due proof thereof, is hereby autho-

rized and required to cause judicial proceedings to be instituted forthwith

against such defaulting bank in the superior court of the county where

the same is located, to the end that the charter of such bank may be de-

clared as forfeited and annulled, and that the assets of the same be imme-
diately placed into the hands of a receiver, under adequate security, for

79. Dec. 23, 1839, sec. 3, Pam. 28. 81. Dec. 18, 1840, sec. 1, Fam. 26.

80. lb. sec. 4, ib.

* See preceding ][ 79. t Act of Dec. 24, 1§32.

X By the act ol" November 24, 1841, sec. 3, Pam. 27, the exception against banks
and brokers is repealed. The words " banks and brokers excepted," are therefore

omitted.
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the benefit of the creditors thereof: Provided, the defaulting bank shall

not, within five days after such demand and refusal to redeem its bill or

bills, produce satisfactory evidence to his excellency the governor, that

there was an indebtedness then due to said bank by the person or persons

demanding specie, and equal to the amount then demanded.

82. Assistant comisel may be employed.—The governor, in his discre-

tion, may employ assistant counsel to aid the attorney or solicitor-general

in the successful prosecution of such defaulting bank or banks, and com-
pensate him or them out of any moneys in the treasury not otherwise

appropriated.

83. Bills of defaulting banks not receivable.—The bills of such de-

faulting bank or banks shall not be received in payment of any public

due or dues into the treasury of this state or Central Bank, except those

of the Central Bank of Georgia, which shall be receivable only in pay-

ment of taxes and other dues payable to the state or Central Bank.

84. Judicial proceedings arrested.—Whereas judicial proceedings

have been instituted against certain banks in this state, under an act of

the last general assembly, for the purpose of forfeiting their charters, for

a failure to redeem their notes in specie ; and whereas it is believed that

those banks have resumed, or will shortly resume, the redemption of their

liabilities in specie: Be it therefore enacted, he, That his excellency

the governor be, and he is hereby authorized and required to cause such

judicial proceedings to be arrested : Provided, such banks shall com-
mence to redeem their liabilities on demand, in specie, by or before the

first day of January next, and shall continue thereafter to pay on de-

mand all their liabilities aforesaid in specie ; and provided also, that said

banks sfiall pay all costs which have accrued, or may accrue, on ac-

count of the commencement and prosecution of said judicial proceed-

ings ; and provided further, that the said banks pay the attorneys and

solicitor-general their fees ; also the several attorneys employed by the

state in the prosecution of the same respectively ; and the attorneys

employed by the state shall be entitled to receive the sum of two hun-

dred and fifty dollars each.

85. Charters forfeited ; corporation dissolved.—In all cases where
judicial proceedings have been commenced by the state against any bank
or banks, which have already become amenable to the provisions of the

said act of the eighteenth December, one thousand eight hundred and
forty, and have failed to comply with the requirements of the act of tenth

December, one thousand eight hundred and forty-one, upon a final trial

of such proceeding, and the rendition of a verdict on which a judgment
of forfeiture should be pronounced, the judge shall pronounce the judg-

ment o^ the dissolution of said corporation, for all purposes whatsoever,

saving and excepting as to its power in its corporate name, to collect and
pay its debts, and to sell and convey its estate, real and personal, which

power shall be exercised by the receiver or receivers, whose appoint-

ments are herein provided for, in the name of said corporation, subject

to no control whatever by the said corporation or its officers.

82. Dec. 18, 1840, sec. 9, Pam. 27. 84. Dec. 10, 1841, sec. 1, Pam. 29.

83. lb. sec. 3, ib. 85. Dec. 13, 1842, sec. 1, ib.
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86. Beceivers appointed ; how qualified.—And it shall be the duty

of the governor, on being notified thereof, by the judge before whom
such case was determined, to appoint three competent persons as re-

ceivers for the same, who shall not be indebted to said bank, and who
shall give bond and approved security to the satisfaction of the governor,

in a sum equal to double the amount of stock subscribed for and paid

into said bank, conditioned for the faithful performance of the trust re-

posed in them, whose duty it shall be to take charge of, and collect as

early as practicable, the debts and demands due and owing to said

bank, and to pay off and discharge the liabilities of said bank.

87. Refusal or neglect.—Should the persons so appointed refuse to

become receivers, as provided for in the foregoing section, it shall be the

duty of the governor to appoint a receiver, to take charge of the assets

of said bank or banks, who shall give bond and approved security as

aforesaid, in the sum of two hundred thousand dollars, conditioned as

aforesaid, for the faithful performance of the trust reposed in him, and

who shall in like manner, as is required of the persons appointed in the

foregoing section, proceed to collect, as early as practicable, the debts

and demands due, and owing to said bank, and to pay off and discharge

the liabilities of said bank : Provided nevertheless, that so soon as said

receiver shall have collected a sufficient amount from the assets of said

bank, to pay off all its liabilities, he shall forthwith turn over to the

stockholders, or to whomsoever they may appoint for that purpose, the

balance of said assets remaining in his hands, and the said persons so

appointed, or receiver, as the case may be, shall receive as full compen-
sation for their services, one and a half per centum for the first fifty

thousand dollars collected and paid out by them or him, one per centum
on the next hundred thousand dollars, so collected and paid out, and

one half of one per centum for any balance they may so collect and

pay ; and in case of extraordinary services, his excellency the governor,

shall allow such receivers such additional compensation as he shall deem
reasonable.

88. Notice to bill-holders ; how paid.—The issues of said bank or

banks, shall first be paid off and redeemed : Provided, that after due

notice to the bill-holders for three successive months, published in two
of the public gazettes published in the city of Milledgeville, if said

issues shall not then have been presented for payment, the said persons

so appointed, or receiver, shall proceed to pay off and discharge such

other liabilities as may be due and owing by said bank, in such manner
as may be satisfactory to the creditors of said bank ; and provided also,

that the persons so appointed, or receiver, aforesaid, shall hold over

and retain a sufficient sum to pay off said issues, for a term not exceed-

ing twelve months from the date of their appointment as receiver or

receivers.

89. Penalty of receivers.—Should said persons so appointed, or re-

ceiver, as the case may be, convert any portion of said assets to their

or his individual use and benefit, or for any other purpose than the pay-

86. Dec. 13, 1842, sec. 1, Pam. 29. 88. Dec. 13. 1842, sec. 3, Pam. 30.

87. lb. sec. 2, ib. 89. lb. sec. 4, ib.
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ment of the liabilities of said bank, except for necessary contingent

expenses, and for the services of a competent clerk or officer, ihey shall

be held liable to indictment, as for larceny after a trust delegated, and

upon conviction thereof, shall be punished by confinement at hard labor

in the penitentiary, for a term of not less than three nor more than five

years, at the discretion of the judge before whom said case may be

tried.

90. Suits against private stoc]{holders.—If the property, effects, and

assets of said bank or banks, shall prove insufficient to pay its debts and

liabilities, then and in that case it shall be the duty of said receivers,

immediately to institute suit or suits, in their own names, as such re-

ceivers, against each of the stockholders of such bank, or the represen-

tatives of such stockholders, for the purpose of recovering from them

their proportionate part of such deficiency, according to the terms of the

charter of such bank or banks, and such money when so collected,

shall be divided among the creditors of such bank or banks, as in other

cases hereinbefore directed.

91. Actions by receivers; abatement of suits.—All actions brought

by said receivers, shall be in the name of said receivers ; and in case of

the death of any one of said receivers before final judgment, said action

shall not thereby abate, but shall proceed to judgment, as if no such

death had taken place.

92. Debts paid; assets how divided.—When all the debts due by

said bank or banks, shall have been paid off and discharged, the persons

who may have been appointed receivers as aforesaid, shall collect and

divide the remaining assets among the respective stockholders in propor-

tion to the amount of stock held by them.

93. Pro rata share to be paid to each stockholder.—Said receivers

or receiver shall not pay more than a pro rata share to each creditor

of said bank or banks.

94.

—

Exemption of Central Bank.—This act shall not be construed

as to effect the Central Bank of this state, in any manner whatever.

ART. IV. RAILROADS AND JOINT STOCK COMPANIES.

SEC. I. RAILROADS.

95. Liability for damages.—The several railroad companies in this

state, shall be held and deemed, prima facia, liable in law for all

damages done, accruing, or sustained by reason of the wounding or

killing of any horses, mules, cattle, hogs, or other species of live stock,

by the running of the cars or locomotives of said companies on their

roads respectively.

96. Complaints, how made.—For the better ascertainment and settle-

90. Dec. 13, 1842, sec. 5, Pam. 30. 94. Dec. 13, 1842, sec. 7, Pam. 31.

91. lb. sec. 8, ib. 31. 95. Dec. 23, 1840, sec. 1, ib. 151.

92. Ib. sec. 6, ib. 96. Ib. sec. 2, ib.

93. Ib. sec. 9, ib.
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ment of such damages, hereafter it shall and may be the privilege of

each of said companies, to appoint one or more fit and suitable agent or

accents, to attend at least once a month, at some regular and stated time

and place, in each of the militia districts, in each of the several counties

in this state, through which said companies' road may pass, to hear any
complaint for damages as aforesaid, and to settle the same; and in case

of disagreement between such agent and person complaining, either

as to the fact of such damage being done, or the amount of the same,

they may each choose one other person, being a disinterested freeholder

of the district, which two shall choose a third of the same character,

who, after being duly sworn before some justice of the peace or justice

of the inferior court of the county, truly and impartially to estimate the

damao;es in the case submitted to them, shall estimate and assess such

damages, and give their award thereof in writing; and upon the pre-

sentation of which award, by the person so aggrieved, his agent or at-

torney, to such agent of the company, or the president or cashier of any

such company, and a refusal to pay the amount of the same to the per-

son so presenting it, or his order, within ten days thereafter, such person

so damaged and aggrieved, may commence his suit against such com-
pany in the proper county and court, for the damages aforesaid ; and

upon the trial of such cause, the written award, made as aforesaid, shall

be prima facia evidence of such damages, and the amount of the same,

and sufficient to put such company upon their defence ; and upon the

trial of such cause, if the jury, either in the first instance or on the

appeal, shall find for the plaintiff an amount equal to, or greater than

said award for such damages, they may, at their discretion, judging from

the circumstances of the case, find additional damages for the expense and

trouble of bringing such suit, after the following rates and proportions,

that is to say—not exceeding three times the amount of such award, if

it shall be for ten dollars or less, and not exceeding twice the amount, if

over ten and not above fifteen dollars—and not exceeding for additional

damages as aforesaid, the amount of such award in case it be above

fifteen dollars and not over twenty-five.

97. Companies entitled to the benefits of this act.—It shall be the

duty of each of said companies intending to secure the benefits and

privileges of tliis act, to have entered in the office of the clerks of the

inferior court of the respective counties through which their road may
pass, in a book by said clerk for that purpose to be kept, the names of

such agents, and the time and place of their attendance under this act,

which registry shall be free for the inspection of all persons interested,

and upon the non-compliance on the part of any of the companies

aforesaid, with the conditions of this act, either in not appointing such

agents, or a discontinuance of such appointments, or the failure to give

the notice required of such appointments, or upon the neglect or failure

of such agent or agents to attend at such time and place, for more than

twice in succession, it shall and may be lawful for any person sustaining

damage as aforesaid to give notice or make complaint thereof to any

justice of the peace of the district where such damage may occur,

97. Dec. 23, 1840, sec. 3, Pam. 152.
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whose duty It shall be at the next justices' court in said district, after

such notice, or as soon thereafter as can be at a regular term of said

court, to submit to a jury of the usual number, and drawn in the usual

way as other juries of such courts, and sworn as the arbitrators as afore-

said, the merits of such complaint ex parte ; and a certified copy of such

proceedings, and the verdict of a jury so empanneled, given under the

hands of the presiding justice or justices (if more than one), shall have

the same force and efiect as the award made as aforesaid.

98. Persons claiming damages, duties prescribed.—No party claiming

such damages, shall be allowed the benefit of the provisions of tliis act,

unless he or she shall make an affidavit in writing (before some officer

of this state authorized to administer an oath) that he or she has, to the

best of his or her knowledge, sustained damage, without any fraud or

combination whatever, on his or her part, directly or indirectly ;—which

affidavit shall be annexed to such award or verdict in the justices' court,

and be produced when and wherever the said award or verdict is re-

quired to be presented or made evidence.

99. Penalty for fraud hy claimant,—If it shall appear to the jury

(either on the first or appeal trial) that the person suing for such dama-

ges has practised, or endeavored to practise, directly or indirectly, any

fraud upon such company in relation to the animal alleged to be killed,

such jury shall render a verdict against such person in favor of the com-

pany, for such damages as they may deem proper, and for which judg-

ment shall be entered.

100. Damages for stocTc Jcilled or wounded.-—Any person whose

stock has been killed or wounded by the engines or cars of any of the

railroad companies of this state, may get two of his neighbors to view

and value the same ; and the oaths of the owner and the neighbors afore-

said, shall be taken in evidence on the trial, as hereinafter provided for.

101. Damages assessed, hoiv recovered.—Upon refusal by any rail-

road company to pay to the complainant the damages so assessed as

aforesaid, the party aggrieved may bring his suit against the company,

in the proper court, in the county where the president of the railroad

company resides, and in a justice's court, if the damages assessed are

under thirty dollars ; and upon the trial of the case or cases so brought,

it shall and may be lawful for the plaintiff to use in evidence the award
of the jury summoned to assess the damages ; and upon recovery against

the company, he or she shall be entitled to execution, as in cases of

debt.

102. Damages to land, lumber, or materials.—Whenever any rail-

road company shall neglect to nominate a person, on its part, to assess

damages sustained by reason of the use by the company of the land,

lumber, or materials of any person, the inferior court of the county

in which such land, lumber, or materials may be, or any three of the

justices of said court, shall appoint a disinterested freeholder of the

county, on the part of the company, to assess the damages, in concert

with the persons nominated by the party injured, and by the court, ac-

cording to the existing laws : Provided, said company shall neglect to

98. Dec. 23, 1840, sec. 4, Pam. 153. 101. Dec. 23, 1843, sec. 2, Pam. 146.

99. lb. sec. 5, ib. 102. lb. sec. 3, ib.

100. Dec. 23, 1843, sec. 1, ib. 145.
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nominate a person on its part for the period of ten days after the ap-

pointment by the person injured, and notice thereof to the company.

103. Arbitrations ; proceedings.—The persons appointed shall meet

for the purpose of assessing the damages, at such time as the person

appointed on behalf of the court shall direct; and the award of said

persons, or any two of them, shall be sufficient to determine the

damages sustained, from which an appeal may be taken in manner
directed by the fifteenth section of the act approved on the fourteenth

day of December, one thousand eight hundred and thirty-five, in relation

to the Central Railroad and Canal Company.*

SEC. II. JOINT STOCK COMPANIES. *

104. Encouragement of direct trade.—It shall and may be lawful for

any number of the citizens of this state to form joint stock companies,

for the purpose of dealing in foreign merchandize, and domestic produce

and manufactures, and for importing from and exporting to any foreign

state or country, any part thereof, subject to the conditions and liabilities

hereinafter prescribed.

105. Capital stock.—No joint stock company shall be formed under

the provisions of this act, whose capital shall be less than two hun-

dred and fifty thousand dollars, which sliall be divided into shares of

one hundred dollars each.

1 06. Corporate powers.—All persons who shall become shareholders

in any such joint stock company, shall be, and they are hereby created

and constituted a corporation and body politic, by such name and style

as the constitution and by-lav/s of any and every such company may
designate and appoint, and by such name when established and duly

recorded as hereinafter prescribed, shall be and they are hereby made
capable in law, to have, hold, purchase, receive, possess, enjoy and

/
j

retain, to them and their successors, or assigns, lands, rents, tenements,

/
I

and hereditaments, goods, chattels, and effects, of whatsoever kind,

i nature or quality the same may be, and to sell, grant, demise, alien, or

* dispose of the same ; to sue and be sued, plead and be impleaded, an-

swer and be answered, defend and be defended in courts of record, or

any other place whatsoever ; and also to make, use and have a common
seal, and the same to break, alter or renew at their pleasure ; and also

to ordain and establish, and put in execution, such constitution and by-

laws, rules and regulations, as they may deem necessary and convenient

for the government of such company ; Provided, that such by-laws,

rules and regulations be not contrary to the constitution and laws of this

state or of the United States ; and provided, also, that the real estate

which it shall be lawful for any such company to hold, shall be only

such as may be necessary for their accommodation, in relation to the

convenient transaction of their business, and such as shall have been

bona fide mortgaged to them as security, or conveyed to them in satis-

103. Dec. 23, 1843, sec. 4, Pam. 146. 105. Dec. 20, 1839, sec. 2, Pam. 55.

104. Dec. 20, 1839, sec. 1, ib. 54. 106. lb. sec. 3, ib.

* By the act here referred to the right of appeal is allowed to either party, " to

be tried by a special jury at the next term thereafter of the superior court of said
county." See Prince, p. 332.



RAILROADS AND JOINT STOCK COMPANIES. 359

faction of debts previously contracted in the course of their deaHngs

or purchased at sales upon judgments which have been obtained for such

debts.

107. Capital, whenpaid.—No company formed under the provisions

of this act, shall commence business until ten per centum of the capital

thereof has actually been paid in to said company in cash, by each stock-

holder, in proportion to the number of shares he or they may hold, and
the remainder thereof secured for the benefit of the creditors of such

company, by bond and mortgage upon real estate, to the full value of

any sum so not actually paid in in cash.

108. Further payments may he required.—The stockholders, at any
meeting of such company, or the officers appointed to conduct their

business, shall have power to call for a further payment upon said stock,

any time, upon giving sixty days' notice in the gazettes of the city where
the business of said company may be located.

109. Certificates by stockholders ; specifications.—Upon the forma-

tion of any company under the provisions of this act, the stockholders

thereof shall individually make out by themselves, or by attorney in fact,

a certificate which shall contain

—

I. The name, style, or form of said company, and the amount of the

capital thereof.

II. The names and residences of all the stockholders in the same, and

the amount of stock held by each ; the amount of cash actually paid

in by each, and the amount secured by each by mortgage to said

•company.
^

III. The period at which said company intend commencing business,

and the period at which it shall terminate, and when made by attorney

in fact, the power of attorney, duly authenticated, shall accompany said

certificate.
'^

110. How acknowledged

.

—The said certificates shall be acknow-
ledged by the several persons signing the same, or their attorney in fact,

before a judge of the superior or inferior court, justice of the peace or

notary public, who shall duly certify the same.

111. Certificates and powers of attorney, where deposited.—The cer-

tificate and powers of attorney in fact, so acknowledged and certified,

together with a copy of the constitution of such company, shall be filed

in the office of the clerk of the superior court of the county in which
the principal place of business of such company shall be situated, and
shall also be recorded by him, at large, in a book to be kept for that

purpose, open to public inspection ; and if any such company shall

have places of business in different counties, a transcript of said record,

duly certified by the clerk in whose office it shall have been filed, under

his official seal, shall be filed and recorded in like manner, in the office

of the clerk of the superior court in every such county ; and the clerk,

for each and every registry required by this act, shall be entitled to the

sum of five dollars; and a certified copy of such certificate, powers of

107. Dec. 20, 1830, sec. 5, Pam. 55. 110. Dec. 20, 1839, sec. 7, Pam. 149.

108. lb. sec. 5, ib. 56.
.

111. lb. sec. 8, ib.

109. lb. sec. 6,, ib.

24



370 RIGHTS BELONGING TO THE PERSON.

attorney and affidavits, shall be evidence in all courts and places what-

soever.

112. Liability ofstockholders.—Each and every stockholder in such

company shall be bound to said company, and to the creditors thereof,

for the payment of the full amount of stock held by him or them, and

that no sale or transfer of stock shall take place unless the whole

amount due thereon shall have been bona fide paid, or be secured to be

paid, in cash, to said company—affidavit of which, together with the

name and residence of the purchaser, shall be made by the principal

officer of said company, and filed with the other records, in the clerk's

office of the superior court as aforesaid.

113. May elect temporary officers.—The stockholders of any com
pany formed by authority of this act, shall have power to elect such

temporary officers as they may deem necessary for carrying the same

into effect, and to regulate and stipulate the compensation to be paid to

the same, who shall hold their several appointments until a constitution

and by-laws for the government of such company are established, and

regular appointments made under the provisions thereof.

114. Dividends declared.—Dividends of the profits of such compa-

nies may be semi-annually declared : Provided, that a fund of ten per

cent, over and above the capital actually paid in, shall be reserved by

such company, to meet any unexpected loss they might sustain, before

such dividend shall be paid.

115. Liability of officers.—The officers appointed for conducting the

business of such company shall be liable to account to the stockholders

for the management of said business, both in law and equity.

116. Failure or insolvency, assignees appointed.— In the event of

the failure or insolvency of any such company, all the property, real,

personal, and mixed, and of whatever kind and nature the same may
be, shall be immediately assigned to three or more proper persons for "*

the benefit of the creditors of said company, and the said assignees shall

proceed to dispose of the same, and to pay the debts of the said com-
pany ; and should the same be insufficient to discharge the debts and

liabilities of such company, then and in that case, they shall pay each

creditor in like proportion, and if there be a surplus they shall pay the

same in like proportion to the stockholders of such company : Provided,

that the said assignees, before taking possession of said property, shall

give bond and security to said company, in an amount equal to the

amount of property so put into their hands, for the faithful discharge of

their duties as assignees ; and the said assignees shall be allowed, out of

the said proceeds, a reasonable commission for their services.

117. Term of existence,-—All companies formed under and by virtue

of this act, may continue business under the same, for the term of

twenty years from the commencement of said business, and no longer :«

Provided, that nothing herein contained shall be so construed as to pre-

vent such companies from using their corporate name after the expira-

112. Dec. 20, 1839, sec. 9, Pam. 56. 115. Dec. 20, 1839, sec. 12, Fam. 57.

113. lb. sec. 10, ib. 57. 116. lb. sec. 13, ib

114. Ib. sec. 11, ib. 117. Ib. sec. 14, ib.



CORPORATIONS IN GENERAL. 371

tion of the time aforesaid, for the purpose of settling up their sajd

business.

ART. V. CORPORATIONS IN GENERAL.

SEC. I. SUITS AGAINST CORPORATIONS.

118. Publication, how made.—It shall and nnay be lawful for plain-

tiffs or complainants, within one month after the institution of any suit

or suits at law or equity against any corporation, joint stock or manufac-

turing company, to publish once a week for four successive weeks, in

some public gazette of this state, notice of the commencement of said

suit or suits, and said publication shall operate as notice to each stock-

holder in said incorporation, joint stock or manufacturing company, for

the purposes hereinafter mentioned.

1 1 9. Execution, how issued and levied.—When notice has been given

as aforesaid, and a judgment or decree has been obtained against any

incorporation, joint stock or manufacturing company, where the indivi-

dual or private property of the stockholders is bound for the payment

of the whole or any part of the debts of said company, execution shall

first issue against the goods and chattels, lands and tenements of said

company ; and upon the return thereof by the proper officer, with the

entry ''no corporate property to be found," endorsed thereon, that then

and in that case it shall be the duty of the clerk or other officer, upon

application of the plaintiff, his agent or attorney, accompanied with a

certificate, as hereinafter directed, to be obtained, forthwith to issue an

execution against each of the said stockholders (if required) for their

rateable part of the said debt and costs of suit, in proportion to their

respective shares or other liabilities under their charter of incorporation.

120. Returns.—It shall be the duty of the president or presiding

officer, by whatever name he may be designated, upon application of

the plaintiff, his agent or attorney, forthwith to give a certificate under

oath of the names of the stockholders in said company, and the number
of shares owned by each at the time of the rendition of judgment
against said company.

121. Executions may issue against the president.—If upon application

by the plaintifl?*, his agent or attorney, to the president or presiding offi-

cer as aforesaid, he shall refuse to give a certificate as aforesaid, or shall

abscond or conceal himself to avoid giving the same, and oath being

made by the plaintiff, his agent or attorney of said refusal, the clerk or

other officer is hereby required to issue execution against said president

or presiding officer as aforesaid, for the amount of principal, interest and

costs of said suit.

122. Stoclcholders when authorized to defend suits.—If the president,

directors or other officers of said company, shall fail or refuse to defend

said suit or suits brought as aforesaid, any one or more of the stock-

118. Dec. 10, 1841, sec. 1, Pam. 130. 121. Dec. 10, 1841, sec. 4, Pam. 131.
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37-2 RIGHTS BELONGING TO THE PERSON.

holders of said company shall be permitted by the court, before which

said suit or suits is pending, to plead to and defend the same, in as full

and ample a manner as said company in its corporate character could

plead to and defend the same.

123. Illegality of executions.—The defendant or defendants in execu-

tion, under the provisions of this act, shall be entitled to an illegality,

under the same rules, regulations, and restrictions, as defendants are in

other cases under the existing laws of this state.

124. Construction.—This statute shall be understood and construed

as cumulative of the common law.

SEC. II. POWER OF COURTS TO INCORPORATE.

125. Incorporation of certain companies.—When the persons inter-

ested shall desire to have any church, camp ground, academy, school,

volunteer, military company, manufacturing company, trading company,
ice company, fire company, theatre company, or hotel company, bridge

and ferry company incorporated, they shall petition in writing the supe-

rior or inferior court of the county where such association may have

been formed, or may desire to transact business for that purpose, setting

forth the object of their association and the privilege they desire to ex-

ercise, together with the name and style by which they desire to be

incorporated, and said court shall pass a rule or order directing said

petition to be entered of record on the minutes of said court.

126. Powers vested; restrictions.—When such rule or order is pass-

ed, and said petition is entered of record, the said companies or associ-

ations shall have power respectively, under and by the name designated

in their petition, to have and use a common seal, to contract and be

contracted with, to sue and be sued, to answer and be answered unto,

in any court of law or equity, to appoint such officers as they may deem
necessary, and to make such rules and regulations as they may think

I 1 proper for their own government, not contrary to the laws of this state,

// but shall make no contracts or purchase, or hold any property of any
'/ kind, except such as may be absolutely necessary to carry into effect

the object of their incorporation. Nothing herein contained shall be so

construed as to confer banking or insurance privileges on any company
or association herein enumerated ; and the individual members of such

manufacturing, trading, theatre, ice, and hotel companies shall be bound

for the eventual payment of all the contracts of said companies as in

case of partnership.

127. Limitation of charter.—No company or association shall be in-

corporated under this act for a longer period than fourteen years, but the

same may be renewed whenever necessary, according to the provisions

of the first section of this act.

128. Courts may change and alter names.—The said superior or infe-

rior court shall have power and authority, upon petition in writing, to

123. Dec. 10, 1841, sec. 6, Pam. 131. 126. Dec. 28, 1853, sec. 2, Fam. 108.

124. lb. sec. 7, ib. 127. lb. sec. 3, ib. 109.

125. Dec. 28, 1843, sec. 1, Fam. 108. 128. Ib. sec. 4, ib.
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change the name of any individuals, by rule or order for that purpose

:

Provided, such individual shall have resided in the county where his or

her application is made for at least one year previous thereto, and shall

give at least three months' prior notice in one of the nearest newspapers,

and at the court-house door of said county, of the intended application.

129. ClerWs fees.—For entering any of said pethions and orders on

the minutes of the court, and furnishing a certified copy thereof, the

clerk shall be entitled to a fee of five dollars, except in cases of applica-

tion by individuals for the change of names, in which case the clerk of

said court shall be entitled to the fee of one dollar, and that such certi-

fied copy shall be evidence of the matters therein stated in any court of

law or equity in this state.

ART. VI. COPARTNERSHIPS.

SEC. I. LIMITED COPARTNERSHIPS.

130. By whom formed ; for what purposes.—Limited partnerships

for the transaction of any mercantile, commercial, mechanical, manufac-

turing, mining, or agricultural business, within this state, may be formed

by two or more persons, upon the terms, with the rights and powers, and

subject to the conditions and liabilities herein prescribed ; but the provi-

sions of this act shall not be construed to authorize any such partnership

for the purpose of banking, or making insurance.

131. How constituted.—Such partnerships may consist of one or more
persons, who shall be called general partners, and who shall be jointly

and severally responsible as general partners, and of one or more per-

sons who shall contribute in actual cash, a specific sum as capital to the

common stock, who shall be called special partners, and who shall not be

liable for debts of the partnership beyond the fund so contributed by him
or them to the capital, except as hereinafter provided.

132. Business, by whom transacted.—The general partners only shall

be authorized to transact business, and to sign for the partnership, and to

bind the same.

SEC II. CERTIFICATES OF PARTNERSHIP.

133. Specifications of certificate.—Persons desirous of forming such
partnership, shall make and severally sign, by themselves or attorney in

fact, a certificate which shall contain— 1st, the name of the firm under
which such partnership is to be conducted ; 2d, the general nature of the

business intended to be transacted ; 3d, the names of all the general and
special partners inserted therein, distinguishing which are general, and
which are special partners, and their respective place of residence ; 4th,

the amount of capital which each special partner shall have contributed

129. Dec. 10, 1841, sec. 5, Pain. 109. 132. Dec. 22, 1837, sec. 3, Pam. 183.
130. Dec. 22, 1837, sec. 1, ib. 182. 133. lb. sec. 4, ib.

131. Ib. sec. 2, ib.
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to the common stock ; 5th, the period at which the partnership is to

commence, and the period at which it shall terminate, and when made
by such attorney in fact, the power of attorney duly authenticated shall

be recorded along with such certificate.

134. How acknowledged.—The certificates shall be acknowledged

by the several persons signing the same, or their attorney in fact, before

a judge of the superior or inferior court, or a justice of the peace, or

notary public, and such acknowledgment shall be certified by the officer

before whom the same is made.

135. Certificates and powers of attorney, when and where filed.—
The certificate and power of attorney in fact, so acknowledged and cer-

tified, shall be filed in the office of the clerk of the superior court of the

county in which the principal place of business of the partnership shall

be situated, and shall also be recorded by him at large, in a book to be

kept for that purpose, open to public inspection. If the partnership

shall have places of business situated in different counties, a transcript

of the certificate, and power of attorney in fact, and of the acknow-
ledgment thereof, duly certified by the clerk in whose office it shall be

filed, under his official seal, shall be filed and recorded, in like manner in

the office of the clerk of the superior court in Gvery such county ; and

the clerk for each and every registry required by this act, shall be enti-

tled to the sum of five dollars.

136. Affidavit.—At the time of filing the original certificate, with

the evidence of the acknowledgment thereof, as before directed, an affi-

davit or affidavits of the several general partners shall also be filed in

the same office, stating that the sums specified in the certificate to have

been contributed by each of the special partners to the common stock,

have been actually and in good faith paid in cash, and a certified copy
of such certificate, power of attorney and affidavits, shall be evidence in

all courts and places whatsoever.

137. Informalpartnerships.—No such partnership shall be deemed to

have been formed until such a certificate as is herein mentioned, shall

have been made, acknowledged, filed and recorded, nor until an affida-

vit shall have been filed as above directed ; and if any false statment be

made in such certificate or affidavit, or if such partnership business be

commenced before such certificate or affidavit is filed, all the persons

interested in such partnership shall be liable for all the engagements

thereof as general partners.

SEC. III. PUBLICATION OF PARTNERSHIP.

138. How published.—The partners shall publish the terms of the

partnership, when registered, for at least six weeks immediately after

such registry, in one newspaper in the county in which the place of

business is situated, and in one newspaper in the city of Milledgeville.

If no newspaper should be published in the county in which the busi-

134. Dec. 22, 1837, sec. 5, Pam. 183. 137. Dec. 22, 1837, sec. 8, Pam. 184.
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ness is to be transacted, the notice shall be published in all the news-

papers in the city of Milledgeville as before required, and if such publi-

cation be not made within two months from the time of filing such certi-

ficate and affidavit, the partnership shall be deemed general.

139. Evidence of publication.—The affidavits of the publication of

such notice by the printers, publishers or editors of the newspapers in

which the same shall be published, may be filed in the office of the clerk

of the superior court in which the certificate has been filed and shall be

evidence of the facts therein contained.

140. Renewal or continuance of partnership.—Every renewal or

continuance of such partnership beyond the time originally fixed for its

duration shall be certified, acknowledged, and recorded, and an affidavit

of a general partner be made and filed, and notice be given in the man-
ner herein required for its original formation ; and every such partner-

ship which shall be otherwise renewed or continued, shall be deemed a

general partnership.

141 . Alterations ofname, ^c, deemed a dissolution.—Every alteration

which shall be made in the names of the partners, in the nature of the

business, or in the capital or shares thereof, or in any other matter spe-

cified in the original certificate, shall be deemed a dissolution of the

partnership ; and every such partnership, which shall in any manner be

carried on after any such alteration shall have been made, shall be

deemed a generalpartnership, unless renewed as a special partnership,

according to the provision of the last section.

SEC. IV. MANNER OF CONDUCTING BUSINESS.

142. Name of firm.—The business of the partnership shall be con-

ducted under a firm, in which the names of the general partners only

shall be inserted, without the addition of the word " company," or any
other general term ; and if the name of any special partner shall be
used in such firm, he shall be deemed a general partner.

143. Suits.—Suits to, be brought by any partnership to be formed
under this act, shall be in the name or names of the general partners

only, and suits against such partnership shall be brought against the gen-
eral partners only ; except in cases where the special shall be rendered
liable as general partners, in which cases suits may be brought against

all the partners jointly or severally, or any one or more of the special

partners may be sued in the same action with the general partners.

144. Capital stock not to be withdrawn.—No part of the sum which
any special partner shall have contributed to the capital stock, shall be
withdrawn by him, or paid or transferred to him in the shape of divi-

dends, profits or otherwise, at any time during the continuance of the

partnership, but any partner may annually receive lawful interest on the

sum so contributed by him, if the payment of such interest shall not re-

duce the original amount of such capital ; and if, after the payment of

139. Dec. 22, 1837, sec. 10, Pam. 184. - 142. Dec. 22, 1837, sec 13, Fam. 185.
140. lb. sec. 11, ib. 143. lb. sec. 14, ib.

141. Ib. sec. 12, ib. 144. Ib. sec. 15, ib.
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such interest, any profits shall remain to be divided, he may also receive

his portion of such profits, but shall not be liable for any debts previously

contracted by the general partners.

145. Interest and profits when to he restored.—If it^ shall appear

that by the payment of interest or profits to any special partner, the

original capital has been reduced, or the firm shall be unable to pay its

debts, the partner receiving the same shall be bound to restore the inter-

est or profits received by him, necessary to make good his original share

of the original stock.

146. Privileges and liabilities of special partners.—A special partner

may at any time examine into the state and progress of the partner-

ship concerns, and may advise as to their management, but he shall not

transact any business on account of the partnership, nor be employed
for that purpose as agent or otherwise. If he shall interfere, contrary

to these provisions, he shall be deemed a general partner ; but he may
act as the attorney or counsellor at law or in equity, for the partnership,

without being liable to become a general partner.

147. Liability ofgeneral partners.—The general partners shall be

liable to account to each other, and to the special partners, for their

management of the business of the firm, both in law and equity, as

other partners are now by law and equity.

SEC. V. FRAUD.

148. Partners guilty of fraud, how punished.—Every partner who
shall be guilty of any fraud in the affairs or business of the partnership,

shall be liable civilly to the party injured, to the extent of his damage
;

and shall also be liable to an indictment for a misdemeanor, punishable

by fine or imprisonment, or both, at the discretion of the superior court,

by which he shall be tried.

149. Fraudulent assignments invalid.—Every sale, assignment, or

transfer of any of the property or effects of such partnership, made by

such partnership when insolvent, or in contemplation of insolvency, or

after or in contemplation of the insolvency of any partner, with the

intent of giving a preference to any creditor of such partnership, or in-

solvent partner, over other creditors of such partnership ; and every

judgment confessed, lien created, or security given by such partnership,

under the like circumstances and with the like intent, shall be void as

against the creditors of such partnership.

150. By general or special jjartners.—Every such sale, assignment, or

transfer of any of the property or effects of a general or special partner,

who may have become liable as a general partner, made by such gene-

ral or special partner when insolvent, or in contemplation of insolvency,

or after or in contemplation of the insolvency of the partnership, with

the intent of giving to any creditor of his own, or of the partnership, a

preference over creditors of the partnership, every judgment confessed,

lien created, or security given, by any such partner, under the like cir-

145. Dec, 22, 1837, sec. 16, Pam. 185. 148. Dec. 22, 1837, sec. 19, Pam. 186.
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cumstances and with the like intent, shall be void as against the creditors

of the partnership.

151. Liability of special partners for a violation.—Any special

partner who shall violate any provision of the two last preceding sec-

tions, or who shall concur in or assent to any such violation by the part-

nership, or by any individual partner, shall be liable as a general

partner.

152. Special partners, when not allowed to claim as creditors.—In

case of the insolvency or bankruptcy of the partnership, no special

partner shall, under any circumstances, be allowed to claim as a creditor

until the claims of all the other creditors of the partnership shall be

satisfied.

SEC. VI. DISSOLUTIONS.

153. How effected.—No dissolution of such partnership, by the acts

of the parties, shall take place previous to the time specified in the cer-

tificate of its renewal, until a notice of such intended dissolution shall

have been filed and recorded in the clerk's office in which the original

certificate was recorded, and published at least once a week four weeks

in a nev/spaper printed in each of the counties where the partnership

has places of business ; but if no newspaper be printed in such coun-

ties, then the notice shall be published for four weeks in all the news-

papers in the city of Milledgeville, which notice shall be signed by all

the partners, or their representatives : Provided, that nothing herein con-

tained shall be so construed as to affect the collection of any demand
against either of the special partners, which may have been contracted

previously to the commencement of such special partnership.

SEC. VII. COPARTNERS IN GENERAL.

154. Illegal use of names.—It shall not be lawful for any persons,

who are partners in trade, or business of any kind, to insert or use in

their partnership, firm, style, and name, the name of any person not

actually a copartner with them at the time his or her name is so inserted

or used, nor shall it be lawful to continue, in any partnership, firm, style,

and name, the name of any individual partner after he or she shall

have retired from the partnership : Provided, that this act shall not be

so construed as to prevent the collection of debts due to any partnership

after its dissolution, or after the retirement of any partner, in the name
previously used, in conformity with this act.

1 55. Penalty for violation.—Each and every individual violating the

provisions of this act, shall forfeit and pay the sum of one hundred dol-

lars for each and every day such name may be used ; to be sued for

and recovered by any person who may prosecute for the same.

156. Execution of sealed instruments.—In all suits, either in favor

of, or against partners, or persons jointly interested; and in all cases

151. Dec. 22, 1837, sec. 22, Pam. 186. 154. Dec 25, 1837, sec. 1, Pam. 187.
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when such partners or persons jointly interested, shall in any wise become
connected with any suit or other matter, pending in any of the courts

of this state, in any way whatsoever, wherein it shall become necessary

for said partners or persons jointly interested to give bond, it shall and

may be lawful for any one of said partners or persons jointly interested,

to execute the same, by signing the names of all of said partners or

persons jointly interested ; and the same shall be obligatory, and binding

upon every of said partners or persons interested.
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ART. I. HEAD RIGHTS.

SEC. I. SOUTH CAROLINA GRANTS.

1. Confirmation of certain titles.—Forasmuch as many suits and

contests may hereafter arise by means of pretended ancient titles to lands

and tenements, derived from and under the late lords proprietors of Caro-

lina, the conditions of which titles have not been complied with, and the

lands have since been re-granted : for remedy and prevention whereof.

Be it enacted, that all and every person and persons that are now pos-

sessed of or do hold any lands or tenements whatsoever within the said

province of Georgia, by and under grants from the late honorable trustees

for establishing the colony of Georgia, or by and under grants from his

majesty, obtained since the surrender of the charter of the said trustees,

are hereby established and confirmed in the possession of their several

and respective lands and tenements ; and such grants thereof are hereby

accordingly ratified and confirmed, and declared to be good and valid to

all intents and purposes whatsoever, against all and all manner of per-

sons, claiming any estate or interest therein, by and under the said lords

proprietors of Carolina, or by or under any former grants, obtained before

the date of his majesty's charter to the said trustees for establishing the

colony of Georgia.*

1. Nov. 24, 1759, sec. 1, Prince 512.

* The act of March 5th, 1765, Prince 513, requiring persons holding certain

grants to make settlement thereon, being obsolete is omitted.



HEAD RIGHTS. 381

SEC. II. LAND OFFICE OPENED.

2. Head rights.—Every citizen of this state as well as any citizens

of any other state, shall be entitled to a grant of land in the following

manner : viz,, two hundred acres of land for the head of a family, and

fifty acres for each member of the same, whether white or black ;
* to be

laid out any where in this state not in the possession of the Indians.

Provided that every such person, before he shall obtain such grant, shall

bring the whole of his family into this state, and himself take and sub-

scribe the oaths of government.!

3. Quantity of land allowed on head rights.—The land office shall

and the same is hereby declared to be opened, and all and every person

and persons applying for land, agreeable to the terms hereinafter men-

tioned, shall be entitled to a grant of the same, that is to say, each

master or head of a family shall be allowed as his own head right, and

without any other or further charges than the office and surveying fees,

two hundred acres ; and such person shall also be permitted to purchase

at the rate of fifty acres for each and every head right in his family, on

the following terms, that is to say, one shilling per acre for the first

hundred acres, and one shilling and sixpence per acre for the second

hundred acres, two shillings per acre for the third hundred acres, and

two shillings and sixpence per acre for the fourth hundred acres, and so

on, in the same progression, according to the number of head rights in

such family4
4. Limitations and conditions.—Provided the quantity of land granted

and sold to any one person shall not exceed one thousand acres, and that

such person do live on and cultivate a part of the said land, twelve

months before he or she shall be entitled to a grant for the same
; ||

and

also further provided, that such person has not heretofore received the

head right for which he or she then applies, either under the present or

former government of this state.

5. Vacant lands in Washington and Franklin.—All such lands

. 2. Jan. 23, 1780, sec. 12, Prince 520. 4. Feb. 17, 1783, sec. 1, Prince 522.
'3. Feb. 17,1783, sec. 1, ib. 521. 5. Feb. 22, 1785, sec. 1, ib. 531.

* By the act of June 7, 1777, sec. 1, it is " Provided that the said white person

or family shall not have head rights for more than ten negroes." Prince 517. By
the a£t of Feb. 17, 1783, sec. 1, head rights were limited to two hundred acres,

with the privilege of purchasing " at the rate of fifty acres for each and every

head right in his family," at certain stipulated prices. (See ^ 3.) And by the

act of Feb. 22, 1785, sec. 1, the privilege of head rights is extended to one thousand

acres. (See ^ 5.)

I The last clause of this section requiring security to be given to "the governor

and council for settling the same within nine months thereafter," is virtually re-

pealed by sec. 16, of the act of Feb. 25, 1784. (See T[ 51.)

I By the act of Feb. 25, 1784, sec. 5, applicants were required to pay three shil-

lings per acre for all head right grants. But the act of Feb. 22, 1785, sec. 1, (see

T[ 5,) declares that grants shall be made in accordance with the provisions of the

act of Feb. 17, 1783, (see 1[ 3 ) thus virtually repealing the act of 1784, and revi-

ving that of 1783.

II
But see If 51.



382 TITLES TO PROPERTY.

as remain unsurveyed, or not taken up by some person or persons,

under a lawful warrant for that purpose, in the counties of Washington

and Franklin, shall be, and the same are hereby declared to be put

upon the following footing, that is to say: the said lands shall be granted

out to any person or persons applying for the same, in the like manner,

by the like rights, and under the like restrictions, as are pointed out for

disposing of lands, under the land act, passed the seventeenth day of

February, one thousand seven hundred and eighty-three,^ and the supple-

mental act thereto, passed on the first day of August, in the year of our

Lord one thousand seven hundred and eighty-three, except only, that

the person or persons, applying for and obtaining such lands, as far as

the quantity of one thousand acres, shall not be liable or obliged to pay

any purchase money or consideration for the same, office fees f only ex-

cepted : Provided notwithstanding, that for all lands heretofore surveyed

by virtue of an act, entitled, '' An act for opening the land office, and

for other purposes therein mentioned," the owner thereof shall pay the

valuation of said lands, agreeable to said acts.

6. Consideration money where paid.—In case the consideration money
for any lands granted on purchase shall not be paid into the treasury, and

a certificate thereof lodged with the surveyor-general, (which shall be

the proper mode of paying all purchase moneys for lands granted under

this act,) and also all office fees paid within twelve months f from the

date of the warrant, then and in such case the land mentioned and con-

tained therein shall be deemed lapsed, and liable to be granted out to

any other person who shall apply for and prove rights agreeable to this

law for the same.

7. In other counties.—All other vacant lands, in the counties of

Chatham, Effingham, Burke, Richmond, Wilkes, Liberty, Glynn, and

Camden, shall be, and the same are hereby directed to be granted out,

in the same manner as before mentioned, in respect to the said counties

of Washington and Franklin, that is to say : on head rights, gratui-

tously, as far as the quantity fixed by law, and without any purchase

money or considerations for the same.

8. Applicant's oath ; form.—Provided also, that such persons, so

applying, shall take ihe following oath or affirmation :
" I, A. B., do

solemnly and sincerely swear, (or affirm, as the case may be,) that the

head rights delivered in by me are just and true, and that I have not, nor

hath any person for me, or in my name, taken up or located the head

rights, or head rights of my family, now applied for, either in this, or any

other county within this state ; nor have I, or any other person fSt me,

disposed of, or sold the same, so as the head rights of my family may be

illegally obtained."

9. Certificate required.—And such person or persons shall also at

the same time produce a certificate, signed by two or more justices of

6. Feb. 17, 1783, sec. 4, Prince 523. 8. Feb. 22, 1785, sec. 2, Prince 531.

7. Dec. 22, 1785, sec. 2, ib. 531. 9. ib. sec. 2, ib. 532.

* See T[ 2. f For grant fees, see chap, iii, H 115, p. 142.

t Time extended. See U 43.
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the county, he, she, or they last resided in, or such other credentials as

will satisfy the court of the honesty and integrity of the person or per-

sons so applying.

10. Conviction of perjury.—Any time hereafter, if any person or

persons, convicted of having acted contrary to the above oath, after

having taken the same, exclusive of the pains and penalties annexed to

perjury, shall forfeit the land so fraudulently obtained, and the same

shall be from thence considered as revested in the state.

11. Settlement and cultivation.—Every person applying by head

rights, as aforesaid, shall previous to his obtaining a grant for his land, or

having it in his power to dispose of the same, (olberwise than by will,)

settle and improve a part of such tract or tracts, as he may obtain a

warrant and survey of, for the space of twelve months as aforesaid, and

actually cultivate and clear at the rate of three acres at least for every

hundred acres of the said land.

12. Restrictions ; neglect to settle.—No person or persons applying,

shall obtain any warrant, survey, or grant, unless for himself or them-

selves, or for his, her, or their own family, or families ; and that any

person, or persons, who shall obtain lands under and by virtue of this

act, shall, in eighteen months thereafter, settle on and cultivate three

acres for every hundred acres of the same ; and in case of non-com-

pliance, he, she, or they shall be subject to treble tax for said lands.

13. Five years^ settlement.—If any person or persons obtaining a

confirmation of former allotments of land, or shall obtain a grant for

lands now vacant, they, or their heirs or assigns, and shall not continue

on the same under the regulations of this act, for and during the term

of five years, he or they shall not be allowed to assign the said grants or

allotments, and such. assignments are hereby declared to be invalid and

of no effect ; and such lands so assigned shall be deemed vacant, and

may be regranted to any person or persons, who shall prove to the satis-

faction of the governor and council, that the former possessors or occu-

piers of such lands have actually left the same, and this state.

14. Certain soldiers to receive grants.—And whereas this state hath

made engagements to the soldiery and other troops, which in justice

they ought to fulfil ; Be it therefore enacted. That in case any officer or

soldier, or other person, claiming under such engagements as aforesaid,

shall produce a certificate from his honor the governor, for the time

being, that a tract or tracts of land is, or are due to him, that then such
officer, soldier, or other person shall be entitled to a warrant and grant

for any unlocated lands (agreeable to the quantity contained in his cer-

tificate) within this state.

15. Citizens of other states.—If any citizen of any other of the

United States, shall apply to the justices as aforesaid, or to the governor

and executive council for the time being, and produce to them sufficient

evidence of his, her, or their honesty and fidelity ; and also take an oath

that it is his, her, or their intention to remove and become an inhabitant

10. Feb. 22, 1785, sec. 3, Frince 532. 13. June 7, 1777, sec. 4, Prince 518.

11. Feb. 17, 1783, sec. 3, ib. 522. 14. Feb. 17, 1783, sec. 2, ib. 522.

12. Feb. 22, 1785, sec. 3, ib. 532. 15. Feb. 25, 1784, sec. 13, ib. 530.
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of this state ; and the said justices do certify the same, then, and in that

case, his honor the governor and council are hereby authorized to grant

such person or persons, so appljnng, a warrant of survey for any quantity

of land, not above one thousand acres, on reserve for twelve months:

Provided nevertheless, and it is hereby enacted. That if it shall so happen

that any citizen who may have obtained such warrant of reserve, and
doth not actually settle and cultivate the same, within the time before

mentioned, according to the true intent and meaning of this act, the

said warrant shall be, and the same is hereby made null and void, and

the said land shallrevert to the state.

16. Erection of mills encouraged.—And in order to encourage the

building of mills in this state : Be it enacted, he, That if any person

or persons shall build, or cause to be built, a grist-mill on any vacant

land, he or they shall have one hundred acres of land reserved until the

said mill be built and fit for use, and then shall have, and be entitled to

receive a grant for the same ; and every person or persons building, or

causing to be built, a saw-mill on vacant land, shall have five hundred

acres of land reserved until the said mill be built and fit for use, and then

shall have, and be entitled to, and receive a grant for the same, as an

encouragement for building such saw-mill, he, she, or they paying the

usual fees for surveying and granting the said lands.

17. Iron works,—And whereas it will tend greatly to the interest and

strength of the state to establish manufactures of iron : to the end there-

fore of encouraging able and proper persons to undertake the same. Be
it enacted, &c.. That any person or persons w^ho will give approved

security to his honor the governor and council, for erecting proper and

effectual works for that purpose, shall be entitled to a grant of two

thousand acres for a forge, and two thousand acres, for a bloomery, and

two thousand acres for a furnace.*

SEC. III. LAND COURTS.

18. By whom held.—Any three or more justices of the peace in their

respective counties, shall use and exercise the powers given to four jus-

tices and an assistant justice, by an act, entitled " An act to repeal and
amend some part of an act, entitled an act for opening the land office

;

passed the first day of August, 1783." Provided, that the said three

or more justices shall each of them ' sign all warrants for land by them
granted.

19. Time and place.—The justices of the several counties, or any

fivef of them, as hereafter mentioned, shall meet in their respective

counties on the first Monday^ in each month, and for as many days fol-

lowing as they shall find it necessary, to hold a court at the place where

16. June 7, 1777, sec. 6, Prince 518. 18. Dec. 23, 1789, sec. 3, Prince 535.

17. Jan. 23, 1780, sec. 18, ib. 520. 19. Aug. 1, 1783, sec. 2, ib. 526.

* A similar provision was made by the act of June 7, 1777, sec. 7, 8, Prince 518.

t Three or more justices of the peace. See preceding ][ 18.

t Or Tuesday. See succeeding H 20.
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the superior courts of such counties respectively are held ; and the said

justices so met, or any number of them not under five, (and of which

five or greater number, one or more of the assistant justices of the county

shall be a part,) shall constitute a board, and be competent to do and

transact all and singular the business pointed out and required by the

said act to be done by a board of justices.

20. May be held on Tuesday.—Land courts may be held in the several

counties in this state, on the first Tuesay in each month.

21. Sessions of land courts.—Nothing in this act contained shall ex-

tend, or be construed to extend to authorize and empower the justices,

(in number before mentioned,) who sl)all be met and convened for the

purpose of granting lands, to hold more than one court, at one and the

same place and time.

22. Appointment of clerk.—The clerk of the inferior court of each

county, is hereby declared to be the clerk of the land court, in the county

in which he is clerk, except the counties of Bryan and Bullock.

23. Land warrants.—The said justices, or a majority of them,

shall order warrants to issue, and the same shall be signed by the senior

justice then present, and attested by the clerk, commanding and requiring

the county surveyor to lay out and admeasure such tract or tracts of

land, within their respective counties, as they shall think fit to grant, under

the terms and directions contained in this law. *

24. Form of land warrants.—And thereafter! the said warrant shall

issue, signed and attested as aforesaid, and run in the following form:

" By the court of justices for the county of • To A. B., county

surveyor of said county : You are hereby authorized and required to

admeasure and lay out, or cause to be admeasured and laid out, unto

C. D., a tract of land, which shall contain acres, in the said

county of
,
(here describe the buttings and boundings of the land

as particularly as may be,) taking special care that the same has not

heretofore been laid out to any other person or persons : And you are

also hereby directed and required to record the plat of the same in your

office, and transmit a copy thereof, together with this warrant, to the

surveyor general, within the term o( three months from this date. Given
under my hand, as senior justice of the said court, this day of

, 178—.
25. Transferred warrants not renewable.—The justices within the

several counties, holding land courts, are hereby expressly forbid to make
any renewal oi transferred warrants whatsoever.^

26. Duty of clerk.—The clerk of the said court of justices, shall

20. Dec. 12, 1828, sec. 2, Dawson 241. 24. Feb. 17, 1783, sec. 7, Prince 524.
21. Aug. 1,1783, sec. 6, Prmce 527. 25. Dec. 25, 1794, sec. 2, ib. 536.
22. Dec. 27, 1842, sec. 2, Fam. 119. 26. Feb. 17, 1783, sec. 8, ib. 524
23. Feb. 17, 1783, sec. 6, FHnce 523.

* The first clause of this section is now superseded by TJ 18—21.

t When the applicant shall have taken the necessary oath and produced the
certificate required by law. See ][ 8, 9. The first clause of this section is super-
seded by Tl 8.

X The first clause of this section is obsolete. Omitted.

25
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keep a regular book of entries, of all applications made and warranted

issued specifying the buttings and boundings of the lands contained in

the same.

SEC. IV. SURVEYORS.

27. Surveyor-s;eneral and county surveyors.—There shall be a survey-

or-general for the state, and also a surveyor for each county, annually

chosen by the legislature ;
* and such county surveyors, so elected, shall

have power to appoint one or more assistants if necessary, and the afore-

said county surveyor or his assistant or assistants are hereby authorized to

layout and survey, to any person or persons who shall apply, all such

lands as he, she, or they may have obtained a warrant for, and the said

county surveyor is hereby required to keep an office in that part of the

county where the superior court is holden, in which said office shall be

recorded all such plats or surveys belonging to such county, as shall be

made within two months from the date of the warrant, and the said

county surveyor shall also transmit to the surveyor-general a fair copy of

the same, together with the warrant, within three months from the date

of the latter,

28. Duty of surveyor-general ; form of executing grants.—And
the surveyor-general shall record such plat in his office, and when and

as soon as the fuU consideration money for the said land, (if granted on
purchase as aforesaid,) together with office fees, shall be paid, the said

surveyor-general shall record such plat in his office, and pass the original

into the secretary's office for a grant thereof, to be made out and signed

by the governor, or in his absence by the president for the time being,

when the party shall be entitled thereto, under the terms aforesaid ; and

the said grant, when signed as aforesaid, shall be returned into the secre-

tary's office, to be there sealed with the great seal and registered ; and
thereafter the same shall be transmitted to its proper county, and lodged

in the office of the county surveyor, to be there recorded, and there de-

livered out to the grantee : Provided, in case any caveat shall be entered

against the passing of any grant, that then the signing and sealing

of the same shall be stayed until the detern^ination of such caveat.

29. Surveyors, how governed.—The surveyor-general and all county

surveyors shall, as nearly as may be, be governed and directed in the

execution of all warrants, and in making their surveys, by the known
rules, laws, and customs of this state in regard to such business, in so far

as the same may be made to consist with this law, the revolution in gov-

ernment, and the true interest of the republic, as shall from time to time

be expressed by its legislature or executive body.

30. Deputy surveyors.—A county surveyor shall be appointed for

each county, who shall have the power of appointing assistant surveyors,

27. Feb. 17, 1783, sec. 4, Prince 522. 29. Feb. 17, 1783, sec. 14, Prince 526.

28. lb. sec. 4, ib. 30. Feb. 25, 1784, sec. 7, ib. 52d.

* See Con. art. ii, sec. 12. p. 66 ; required to give security. See chap. ii. Tl"62,

page 111. County surveyor elective by the people. See Part III.



HEAD RIGHTS. 387

orSj not exceeding six in number, in each county. And the said county

surveyors are hereby required to lay out and appoint a district for each

and every such assistant surveyor, who shall be authorized to survey

within such district only, and shall make his returns to the county sur-

veyor, who shall keep a record thereof, and transmit the same to the

surveyor-general as the law directs.

31. Lines how marked.—And the said surveyors are required dis-

tinctly to mark the lines round each and every tract which shall be by

them surveyed, and make at least two stations on each line, except such

lines as are marked by natural boundaries.

32. Liahility of surveyor for running across another'' s line.—Where
it shall appear that any surveyor has knowingly run across another's line, or

surveyed land before surveyed, the last mentioned survey shall be deemed
null and void, and such surveyor liable to a fine of fifty pounds for every

offence, to be recovered by action of debt, in the superior court of the

county where the said lands shall lie, one half whereof shall go to the

party who shall inform and sue for the same, and the other half to be

paid into the public treasury. *

33. County lines.—The county surveyors of each county are hereby

authorized and required to ascertain and run their respective county

lines, according to the constitution and the laws of this state, except

such as are already ascertained, the expense whereof sliall be equally

borne and discharged by the two counties whose division line it is.

SEC. V. ADMEASUREMENT OF LAND.

34. What shall constitute an acre.—When an acre of land containeth

ten perches in length, then it shall be in breadth sixteen perches: when
it containeth eleven perches in length, then it shall be in breadth four-

teen and an half perches and nine inches : when it is twelve perches in

length, then it shall be in breadth thirteen perches, five feet and six inch-

es : when it is thirteen perches in length, then it shall be in breadth

thirteen perches, five feet and almost an inch : when it is fourteen perch-

es in length, then it shall be in breadth eleven perches, seven feet and

almost an inch; when it is fifteen perches in length, then it shall be in

breadth ten perches and eleven feet : when it is sixteen perches in

length, then it shall be in breadth ten perches : when it is seventeen

perches in length, then it shall be in breadth nine perches, six feet and

nine inches, and almost half an inch : when it is eighteen perches in

length, then it siiall be in breadth eight perches, fourteen feet, and eight

inches: when it is nineteen perches in length, then it shall be in breadth

eight percheS; six feet, and eleven inches and a half: when it is twenty

perches in length, then it shall be in breadth eight perches : when it is

31. Feb. 25, 1784, sec. 7, Prince 529. 32. Feb. 22, 1785, sec. 12, Prince 534.

32. Feb. 22, 1785, sec. 6, ib. 532. 34. 33 Edw. I, 1305, stat. 6, Schley 116.

* The remainder of this section, requiring grants to be registered in the county
urveyor's books within one year, is repealed by the act ol" Feb. 13, 1786. See
Prince 532.
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twenty-one perches in length, then it shall be in breadth seven perches,

ten feet, two inches, and three quarters of an inch : when it is twenty-

two perches in length, then it shall be in breadth, seven perches, four

feet, and six inches : when it is twenty-three perches in length, then it

shall be in breadth six perches, fifteen feet, and four inches : when it is

twenty-four perches in length, then it shall be in breadth six perches, ten

feet, and nine inches : when it is twenty-five perches in length, then it

shall be in breadth six perches, six feet, and almost two inches : when it

is twenty-six perches in length, then it shall be in breadth six perches,

two feet, and six inches : when it is twenty-seven perches in length, then

it shall be in breadth five perches, fifteen feet, and four Inches: when it

is twenty-eight perches in length, then it shall be in breadth five perches,

eleven feet, and nine inches and a half: when it is twenty-nine perches

in length, then it shall be in breadth five perches, eight feet, and six inch-

es : when it is thirty perches in length, then it shall be in breadth five

perches, five feet, and six inches : when it is thirty-one perches in length,

then it shall be in breadth five perches, two feet, and eight inches • when
is is thirty-two perches in length, then it shall be in breadth five perches :

when it is thirty-three perches in length, then it shall be in breadth four

perches, and fourteen feet : when it is thirty-four perches in length, then

it shall be in breadth four perches, eleven feet, and eight inches : when
it is thirty-five perches in length, then it shall be in breadth, four perches,

nine feet, six inches and a half: when it is thirty six perches in length,

then it shall be in breadth four perches, seven feet, and four inches:

when it is thirty-seven perches in length, then it shall be in breadth four

perches, five feet, and four inches : when it is thirty-eight perches in

length, then it shall be in breadth four perches, three feet, and six inches :

when it is thirty nine perches in length, then it shall be in breadth four

perches, and nine inches and an half: when it is forty perches in length,

then it shall be in breadth four perches : when it is forty one perches in

length, then it shall be in breadth three perches, fourteen feet, and ten

inches : when it is forty-two perches in length, then it shall be in breadth

three perches, thirteen feet, and four inches : when it is forty-three

perches in length, then it shall b« in breadth three perches, eleven feet,

and eleven inches : when it is forty-four perches in length, then it shall

be in breadth three perches, ten feet, and six inches : when it is forty-

five perches in length, then it shall be in breadth three perches, nine

feet, and two inches.

SEC. VIx SURVEYS, PLATS, AND GRANTS

35. hands how surveyed.—And the lands so to be granted, shall be
surveyed and laid out in the following manner, viz. : in either a square,

or oblong figure, the length not to be more than double the breadth, as

the nature of the lands may be, unless such as may lie between lands

already granted, or that may hereafter be granted, and be bounded by

such lines as may be necessary, or when such lands lie between the

forks of rivers or creeks, then to be bounded by the said rivers or creeks.

35. June 7, 1777, sec. 5, Frince 518.
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36. AppUcaiions for the same tract; how settled.—And when it

shall so happen that two or more persons apply to a surveyer to survey

one and the same tract of land, then and in that case the said surveyor

shall decide and give the preference to the person whose warrant is first

numbered.

37. Beginning corner shall be set forth in the plat.—No plat of any

survey shall hereafter be allowed to pass the office of the surveyor gen-

eral, or any county surveyor, which does not clearly set forth the begin-

ning corner of such survey, and no county surveyor shall be allowed to

proceed in the duties of his office without first giving bond, and approved

security, in the sum of two thousand pounds, payable to the governor

for the time being, and his successors in office, for the faithful discharge

of the duties required of such county surveyor.

38. Plats to be recorded by the surveyor'-general.—On the receipt of

a lawful plat and warrant from any county^ surveyor, properly made in

accordance with the present existing laws of this state, the surveyor-

general be, and he is hereby required, forthwith to record in a neat, vv^ell-

bound book such plat.

39. Certain plats added to the surveyor-generaVs office.—Whereas
the secretary of state hath produced a book, wherein he hath copied

six hundred and sixty-four plats from the originals, found among loose

papers in his office, which have been examined by the surveyor-general,

and by him certified to be accurately copied from the said originals ; and
it is proper that all such old plats as have been lost or destroyed during

the late war, should be replaced whenever opportunity offers. Be it

therefore enacted, &:c., That the said six hundred and sixty-four plats or

surveys be, and the same are hereby attached to the office of surveyor-

general, and are hereby declared to constitute a part of the records of

that office.

40. Re-surveys, when authorized.—Whereas it is found from experi-

ence that there are many grants of land of record, in the secretary of

state's office of this state, the plats whereof were during the revolutionary

war destroyed or taken from the office of the surveyor-general, and no

evidence thereof remains therein. And whereas it is both expedient and

essential to preserve and perpetuate the title to real estate thus acquired
;

Be it therefore enacted, &c.. That from and after the passage of this act,

all and every person and persons, who may be possessed of, or claim titles

to any lands in this state, and to which land grants have been passed by
authority thereof, and are of record in the office of secretary of state, but

plats thereof are not of record in the surveyor-general's office ; that then

and in that case, the person or persons so interested and claiming lands

thus situated, is, and are hereby authorized, by obtaining a copy of such

grant from the office of secretary of state, to apply to, and it shall be the

duty of the county surveyor of the county in which the lands may be

situate, to proceed to admeasure, ascertain, and describe the same in the

best manner he can from the said copy grant, and such other evidence as

he may be able to procure, either from persons or papers ; and after ascer-

36. Feb. 25, 1784, sec. 3, Prince 528. 39. Feb. 2, 1798, sec. 1, Frince 537.

37. Dec. 23, 1789, sec. 4, ib. 535. 40. Dec 8, 1815, sec, 1, ib. 537.

38. Dec. 23, 1835, sec. 1, ib. 540.
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taining the same, to make a record thereof in a book, by him to be kept

for that purpose, and advertise the same for the term of three months, spe-

cifying therein to whom granted and by whom claimed ; and it shall be the

duty of the said county surveyor to make a return thereof to the surveyor-

general's office, within twelve months thereafter; and the surveyor-gen-

eral shall then record the same in his office : Provided nevertheless,

that any person interested therein may at any time, within the said term

of three months, enter in the office of the said county surveyor, or in

the surveyor-general's office, before the same shall be there recorded, a

caveat against such record, which caveat shall be tried in the usual way
of trying caveats against the passing of grants, in the first instance.*

41. Certain plats may he recorded.—In all cases where persons inte-

rested in, or claim titles to land already granted, the copy of which plats

are not of record, but the plats annexed to the original grants are in the

possession of such person or persons claiming the same ; it shall be lawful

for such person or persons at any time to present the same to the sur-

veyor-general, whose duty it shall be to record the same in his office ; a

copy from which, as well as a copy from those plats recorded in the

surveyor-general's office, in pursuance of the foregoing section, (where the

original plat cannot be had,) shall be held and deemed as legal evidence

in all courts where the title to the said lands may be called in question.

42. Fees allowed.—It shall be lawful for the said county surveyor and

the surveyor-general, for all services required of them by this act, to charge

and receive the same fees as they receive for like services in other cases.

43. Tiine for talcing out grants.—When any persons may have had

lands surveyed on head rights, and the time may have elapsed for taking

out the grants,f such persons shall be entitled to receive their grants upon
the payment of the usual fees ; Provided the same has not been granted

to some other person.

44. Three months^ notice.—Where any surveys have heretofore

been made on head rights or bounty warrants, and grants thereon

have not been obtained, such land shall not be subjept to a re-survey

until the expiration of the time herein limited, | and until three months
from and after the person or persons claiming under the original survey

shall have been notified that such re-survey is intended to be made, and
that in all cases the person or persons claiming under the original survev

shall be entitled to the preference of making such re-survey ,<§» until the

expiration of three months from the time of such notification ; and in

the event of there being no claimant residing on or near the land to be

thus re-surveyed, such notice shall be perfected by giving three months'

41. Dec. 8, 1815, sec 2, Prince. 537. 43 Dec. 28, 1842, sec. 9, Pam. 121.

42. lb. sec. 3, ib. 538. 44. Dec. 2, 1823, sec. 2, Pnnce 538.

* " From which an appeal may be had by either party to the governor, as here-

tofore practised." Repealed. See post, ^ 56.

t The time limited for the lapse of warrants being superseded by this paragraph,
the several provisions relative to their renewal have been omitted.

X Time limited to the 25th October, 1824. See Prince 538.

§ This paragraph supersedes all previous provisions relative to pre-emption
rights.
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notice by public advertisement at the court house of the county where

such land may lie, and in one of the public gazettes of this state.

45. Notice when not required.—So much of the above recited act * as

requires notice to be given three months before a re-survey can be made,

shall not be so construed as to extend to any tract of land on which no

claimant resides, or which is unoccupied or unimproved.

46. Duty of surveyor making re-survey.— It shall be the duty of all

surveyors who shall make any such re-survey, to certify on his return to

the surveyor-general, that due notice according to the provisions of this

act has been given ; and no grant obtained on such re-survey shall be

valid, unless accompanied with such certificate; Provided, that nothing

in this act shall affect the rights of orphans or persons under the age of

twenty-one years, and that all such persons shall be allowed one year

after they arrive at the age of twenty-one years to take out their grants.

47. Grants not to issue until survey advertised.—No grants shall be

signed till the survey has been advertised by the surveyor of the county,

at least three months after it has been recorded by the said county sur-

veyor ; and that the surveyor be allowed one shilling and two pence for

every such advertisement, to be paid by the grantee.

4S. Precedence oj grants.—In case two grants shall be given for one

and the same tract of land, each of them obtained within the time

allowed by law, that in such case the eldest survey shall be deemed
valid in law, in so far as to entitle the party who made the first survey

to an action of damages against the other, and the said land shall be

subject to an execution founded on any judgment in such suit, in pre-

ference to any other incumbrance or claim whatsoever: Provided, that

said suit be brought within five years after the date of the said survey

;

and when it shall appear by sufficient evidence to a court and jury, that

any person hath obtained a grant, the right of preference to which lands

was at the time of obtaining the said grant, by law vested in any other

person, then, and in that case, such person so offending shall forfeit and

pay the injured party a sum equal to twice the value of the said lands,

or relinquish the same.

49. Form and manner oj passing grants.—The governor be, and he

is hereby empowered to direct the form and manner of passing grants

for land through the secretary of the state's office.f

50. By whom signed.—The governor be, and he is hereby vested

with all the powers of governor and executive council, under the late

constitution, so far as the said powers extend to the hearing or deter-

mining on caveats J and signing of grants.

51. Governor may sign grants when no- settlement.—His honor the

45. Dec. 20, 1823, sec. 1, Prince 539. 49. Dec. 23, 1789, sec. 1, Prince 535,

46. Dec. 2, 1823, sec 3, ib. 50. lb. sec. 2, ib.

47. Feb. 22, 1785. sec. 5, ib. 532. 51. Feb. 25, 1784, sec. 16, ib. 531.

48. Ib. sec. 7, ib. 533.

* See preceding TJ 44.

f The governor being by this act vested with the power of prescribing the form
ofs^rants, the I7th section of the act of Jan. 23, 1780, Prince 520, which contains

the origrinal form has been omitted. That now in use was settled by an executive

order dated Jan. 14, 1790.

j Executive jurisdiction in the trial of caveats repealed. See ^ 56, 57,
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governor be requested to sign grants for all surveys of lands that are or

may be legally made within the late temporary line, any requisition to

cultivate the same, or law or custom to the contrary notwithstanding

:

Provided only, that such person or persons, as may apply for the same,

actually reside within this state.

SEC. VII. CAVEAT COURTS.

52. When held.—The courts for the trial of caveats against the pass-

ing of grants for land, shall be holden in the several counties in this

State, on the first Tuesday in each month.

53. Caveats, how entered and advertised.—All caveats against the

passing of grants, shall be entered in the office of the county surveyor

where the land lies, who shall give notice thereof by advertisement in

the most public place of the said county, at least thirty days before a

final determination is had on such caveat.

54. Mode of trial.—And the manner of trying such caveat shall be

as follows: The justices of the county, or any three or more of them,

shall, on the day succeeding the day on which they meet for the pur-

pose of granting warrants for lands, cause to be drawn and summoned
out of the by-standers (being freeholders within this state), a jury of

twelve men, who being duly sworn to try the matter according to law

and equity, shall immediately proceed to try and give their verdict

thereon, which shall be final and conclusive.*

55. Duty of surveyor.—And the said county s*urveyors shall, once

in every month, when they respectively transmit to the surveyor-general

fair copies of plats, together with warrants as before directed, also trans-

mit and send to the said surveyor-general a regular account of all caveats

depending or determined in their respective counties, in order that the

same may from time to time be laid before his honor the governor and
executive council, as a guide in respect to the signing of grants.

56. Executive jurisdiction repealed.—The ninth section of the act

of twenty-fifth February, seventeen hundred and eighty-five, and all

other laws, or parts of laws, allowing caveats entered by parties claiming

grants for lands, to be tried by the governor of this state, be, and the

same is and are hereby repealed.

57. Caveats, where tried.—All caveats or appeals entered against

the granting of any tract of land which has heretofore been directed to

be tried by the governor and council, or the governor, be, and the same
shall be hereafter returned to the superior court of the county where the

land may lie
; f and the said court shall submit the same to a jury, with

52. Dec. 23, 1830, sec. 1, Frince 540. 55. Feb. 17, ]783, sec. 5, Prince 523.

53 Feb. 17, 1783, sec. 5, ib. 523. 56. Dec. 24, 1836, sec. 1 , ib. 540.

54. Ib. sec. 5, ib. 57. Ib. sec. 2, ib.

* See T[ 57.

t Q,uery. Is this original or appellate jurisdiction ? By the Constitution, the
Superior Court is vested with power to try " all cases respecting titles to land."
Con., art. iii., sec. 1, ^ 6, p. 67.
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the evidence, in the sanie manner and under the same rules of law, as

are usual in all cases for the trial of the titles to land, and the verdict

of the jury shall be final and conclusive, and the record of said trial

and verdict being transmitted to the governor, he shall issue a grant to

the party in whose favor the same may be.

ART. II. LAND LOTTERIES; UNIVERSITY LANDS.

SEC. I. STATE RESERVATIONS.

58. Right of Navigation.—The right of navigating the streams in

said territory^ be and the same is hereby reserved to the state.

59. Fort Hawkins.—The reserve at Fort Hawkins, and a reserve of

like extent on the opposite side of the Ocmujgee river, commencing on

the upper federal road, crossing at Fort Hawkins, and lying below the

same, be set apart for the state, to be disposed of as a future legislature

may direct.

60. Old Agency, Marshall's, and Mcintosh's Ferries, and Coweta

Falls.—A quantity of land on Flint river, opposite the Old Agency, and

equal in size to the reserve on the east side of the same, one mile square

at Marshall's ferry on Flint river, including the ferry ; one mile square at

Mcintosh's, on the Chattahoochee, including the ferry ; and a reserve of

five miles square on the Chattahoochee river, at the Coweta Falls, and

including the same, the northern boundary to cross the river at a point

one mile above the lower shoal, be, and the same is hereby set apart for

public purposes.!

SEC. II. UNIVERSITY LANDS.

61. Re-surveys.—Whereas pursuant to authority vested in the trustees

of the University of Georgia by an act of the general assembly of this

state, passed on the sixteenth day of December, eighteen hundred and

fifteen,J the said trustees did cause the several tracts of land then belong-

ing to the university to be surveyed and divided into lots for the purpose

of sale, according to the directions of said act ; and whereas, in some cases,

the maps of such surveys and division into lots have been recorded,

without being authenticated by the oath of the surveyor or surveyors

who made the same, and in other cases such maps and division into

lots have been lost, without being recorded, whereby the purchasers of

58. Dec. 21, 1830, sec. 17, Prince 562. 60. June 9, 1825, sec. 24, Prince 555.

59. May 15, 182 1, sec. 21, ib. 552. 61. Dec. 24, 1825, sec. 1, ib. 874.

* Cherokee lands.

I It has been deemed unnecessary to give the fractions reserved in the several
land lotteries, most of which have already been disposed of. The several acts

relative to the disposition of lands by the old lottery system, which are now for the
most part rendered obsolete, are also omitted.

X For which see ante, chap, vi., *[[ 56, p. 187.
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such lands have been put to great inconvenience in establishing the local-

ity and boundaries of the several lots purchased by them ; for remedy

whereof,

62. Original maps tvhen admitted as evidence.—Be it enacted, That in

cases where any of the maps of the survey and division of the university

lands into lots for the purposes of sale, according to the authority of the

before recited act, shall have been preserved and recorded either in the

office of the clerk of the superior court, or of the county surveyor of

the county where such lands are situated, such original map or record

thereof shall be admitted as evidence of the locality and original boun-

daries of the several lots of land thereon designated, in the several

courts of law and equity in this state ; Provided, That the said original

map or maps, or the record thereof, shall be authenticated by the affida-

vit of one or more of the surveyors who made the same ; to be taken

before any judge of the superior court, or justice of the inferior court of

the county where the lands are situated, (and which affidavit shall be

recorded in the same office with such map,) in the following form

:

63. Form of surveyor's oath.—Georgia., county. I,

-, do solemnly swear, that according to the best of my knowledge,

recollection, and belief, the above map, (or in case the same is recorded,

the above record of a map,) contains a true representation of the survey

and division into lots of a tract of land, situate on the waters of
,

in the county of , originally belonging to the trustees of the Uni-

versity of Georgia, made by me for the purpose of selling the same,

according to authority vested in the said trustees by an act of the general

assembly of this state, passed on the sixteenth day of December, eight-

een hundred and fifteen.

64. Duplicate mays.—In all cases where such original maps have

been lost without being recorded, the governor or board of trustees of

the university shall be, and hereby are authorized to employ the person

or persons, to wit, Hezekiah Luckie and Thomas Mitchell, who originally

surveyed and divided into lots the university lands for the purposes of

sale as aforesaid, to make a duplicate map or maps of such survey and

division into lots, either from their field notes, if preserved, or if not by
actual re-survey, giving twenty days' notice of each re-survey by adver-

tisement at the most public place on or near the lands to be re-surveyed
;

and each duplicate map or maps so made shall be authenticated by the

affidavit of the surveyor making the same, according to the directions of

the first section of this act, and recorded in the office of the clerk of the

superior court of the county where the lands are situated ; after which

the said map or maps, or the record thereof, shall be received and ad-

mitted in the several courts of law and equity in this state, as evidence

of the boundaries and locality of the several lots of land thereon desig-

nated.

65. Expenses.—The expenses to be incurred in the execution of this

act, shall be paid out of the proceeds of the sales of the university, and

received, or to be received in the treasury of this state.

62. Dec. 24, 1825, sec. 1, Prince 875. 64. Dec. 24, 1825, sec. 2, Prince 875,

63. lb. sec. 1, ib. 65. lb. sec. 3, ib.
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ART. III. GRANTS IN GENERAL; BOUNDARIES.

SEC. I. GRANTS IN GENERAL.

66. Grants may issue after death of grantee.—All grants which

have or may be issued by the governor of this state, to persons who
have been or may be dead before the issuing or signing of the same,

shall be deemed, held, and considered as valid and legal in law, as if

the said grantee or grantees had been alive at the time of the issuing

and signing said grant or grants, and as such submitted to the jury.

67. May issue to fernales after intermarriage.—All grants which

have been or may be issued by the governor of this state to females who
have intermarried, or may hereafter intermarry previous to the issuing

and signing of the same, shall be deemed, held, and considered as valid

and legal in law, as if the said grantee or grantees had remained un-

married at the time of issuing and signing said grant or grants, and as

such submitted to the jury, any law to the contrary notwithstanding:

Provided, nothing in this act contained, shall be so construed as to

authorize the admission of any grant or grants in courts issued for lands

on the south side of the Oconee river, prior to the late land lotteries.

68. Errors in grants to be corrected.—The governor and secretary

of state shall be authorized and required to have any error or errors that

may have taken place, or may hereafter take place, in issuing any grant

or grants for any lot or lots of land in any of the aforesaid land lotteries

of this state, when the same may be presented at the proper officers for

correction.

69. Errors in spelling.—Whereas, many mistakes from bad spelling

and transcribing the names of persons entitled to a draw or draws in the

said lottery does exist, to wit : in the counties of Lee, Muscogee, Coweta,
Troupe, and Carroll * for remedy whereof. Be it enacted. That whenever

it shall satisfactorily appear that a mistake has been committed, either by
the commissioners, their clerks, or the person originally registering their

names in the different counties, it shall be the duty of his excellency the

governor, and he is hereby required to order such alteration made as will

secure to the bona fide drawer his right, his heirs or devisees, according

to the justice of the case and the truth of the matter ; and all grants

which may issue in consequence of such mistake thereby shall be null and
void : Provided however, the holder of such grant or grants issued through

mistake do return the same to the executive, his excellency the governor

is authorized and required to refund to such grant-holder the sum of

money paid as office fees, and he shall then cause the true name to be

inserted therein, in the records of the different offices, which grants

when so altered, shall be good and valid in law ; any thing to the con-

66. Dec. 6, 1813, sec. 1, Prince 213. 68. Dec. 22, 1827, sec. 1, Prince 557
67. lb. sec. 2, ib. 214. 69. lb. sec. 1, ib.

* And " in the counties of Dooly, Houston, Monroe, Henry, and Fayette." The
act of Dec 20, 1828, being a transcript of this act except the names of the counties
here inserted, is omitted. See Prince 559.
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trary notwithstanding : And provided also, that nothing herein contained

shall deprive the state of its proper fees on the grant or grants that may-

be so corrected and issued from the proper grantee.

70. Errors corrected; alias grants to issue.—The governor, secretary

of state, surveyor general, and comptroller general, shall be, and they

are hereby required to correct any error or errors, in their respective

offices, that may have taken place in the transcribing the name or names
of the fortunate drawer or drawers, or in any other matter or thing con-

nected with the issuing of any grant or grants, and also to correct any

error or errors which may hereafter take place in the issuing of any
grant or grants, for any lot or lots of land, in any of the aforesaid land

lotteries of this state, where application shall be made by the fortunate

drawer or drawers at their respective offices, for the purposes aforesaid

;

and that upon the correction of any such error or errors being made, in

cases where the original grant is not produced, his excellency the gov-

ernor shall cause an alias grant to issue, conforming to the corrections

hereby authorized and required to be made, and such alias grant shall

enure and take effect from the date of the issuing of the original grant,

and shall be held, deemed and taken in the several courts of law and

equity in this state, in lieu of, and as a substitute for such original grant.

71. Alias grants to be published.—Where there is an application for

an alias grant, under the provisions of this act, his excellency the gov-

ernor, shall cause the same to be advertised in one of the public gazettes

of this state, for six months previous to the issuing of the same, and

that the expense of said notice shall be paid by the applicant when
taking out said alias grant.

72. Proceedings to be Jiled.—The officers herein named shall keep

on file in their respective offices a record of their several proceedings

under the provisions of this act.

73. Issue of duplicate grants corrected.—His excellency the governor,

be, and he is hereby authorized, when it is manifestly shown that through

the oversight of any of the officers of the executive department, where

two grants shall have been issued, or may hereafter be issued to two

persons for the same number or lot of land, to have the error corrected,

and set aside the grant thus improperly issued, and to correct such other

errors as he may deem expedient, when grants have been improperly

issued.

74. Grant fee refunded.—It shall be the duty of his excellency, and

he is hereby authorized to draw his warrant on the contingent fund, in

favor of the persons to which said grant improperly issued, for the

amount paid for the same.

75. Grants signed by S. WhitaJcer or T. H. Crawford.—All grants

held by any person or persons, which grant was registered and signed

under the signature of Simon Whitaker, as secretary of state, and also

all grants signed by Thomas H. Crawford, as deputy secretary, or

Thomas H. Crawford for Abner Hammond, secretary of state, shall be

received as evidence in any court of justice in this state.

70. Dec. 25, 1837, sec. 1, Fam. 121. 73. Dec. 28, 1843, sec. 1, Pam. 73.

71. lb. sec. 2, ib. 122. 74. lb. sec. 2, ib.

72 Ib. sec. 3, ib. 75. Dec. 19, 1823, sec. 1, Frince 217.
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76. Grants signed by H. B. Gaither.—All grants held by any person

or persons, which grants were signed and registered under the signature

of Hamilton B. Gaither, as deputy secretary of state, or Hamilton B.

Gaither for Wm. A. Tennille, secretary of state, shall be good and valid

in law and equity, and receivable in evidence in the several courts of

justice in this state.

SEC. II. BOUNDARIES.

77. Processioners elected.—Once in every ten years the bounds of

every person's land shall be processioned or gone round, and the land

marks renewed in manner following, that is to say : it shall be the duty

of every captain or commanding officer in each militia company district

throughout this state, at their respective company musters, after the first

day of June next, to hold an election for three persons, who shall be ap-

pointed processioners of land for each district.

78. Duty of land owners.—And all and every person in this state, are

hereby required to procession and go round their respective tracts of land,

in manner and form as is hereafter pointed out by this act, that is to say,

whenever two persons' lines join they are directed and required to meet

and chop or plainly mark the same, with one or more persons disinter-

ested, to see that they do not disagree respecting the land-marks, and

make new line trees.

79. Disputes, how settled.—But whenever a dispute shall arise about

such line, the commissioners or processioners appointed as aforesaid,

shall come forward with the county surveyor, to assist in ascertaining

and determining the true line between the parties, and mark out the same,

each commissioner receiving for such service one dollar per day, and

the surveyor two dollars per day, which shall be paid equally by the

parties disagreeing as aforesaid.

80. Party present may proceed.—And where one of the parties con-

cerned, or his agent or representative, after being duly summoned sixty

days before the day for processioning the same, shall fail or refuse to

attend, it shall and may be lawful for the other party to call on the pro-

cessioners, who shall then proceed to mark out the line, at the expense
of the party refusing or failing to attend as aforesaid.

81. Time limitedfor processioning.—All lands throughout this state

shall be processioned, or gone round, in manner and form as pointed out

by this act, in twelve months from and after the first day of June next,

under the penalty of one hundred dollars for the omission or refusal of

every person or persons so refusing, one half to go to the informer, and
the other to county uses, to be recovered by bill, plaint, or information in

any court havmg cognizance thereof.

82. Time extended.—The time allowed for processioning lands* shall

76. Dec. 20, 1834, sec. 2, Prince 877. 80. Feb. 2, 1798, sec. 2, Frince 543.
77. Feb. 2, 1798, sec. 1, ib. 543. 81. lb. sec. 2, ib.

78. Ib. seel, ib. 82. Feb. 18, 1799, sec. 1. ib.

79. Ib. sec. 1, ib.

* As directed in preceding T| 77— 81.
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be, and the same is hereby extended to the first day of July, in the year

of our Lord one thousand eight hundred ; and any person faihng to proces-

sion, and new mark the tree lines of their land, in manrrer therein pointed

out, shall be subject to the fines and penalties there'n mentioned.

83. Ten clays^ notice given, party may proceed.—Whenever any
person intends to procession his lands, which adjoin lands belonging to

any other person or persons, who may reside in the county in which the

lands lie, then, and in that case, written notice shall be given to such

person or persons, at least ten days before, that he will, on a day speci-

fied in tlie notice, proceed to procession the lands adjoining such person,

and if the person so notified shall fail to attend at the time appointed,

then the opposite party may, in presence of any two or more of the

neighbors or inhabitants contiguous to the land, go round and new
mark his tree lines, which shall be considered on his part as fully com-
plying with the before recited act.

84. Non-residence of opposite party.—Whenever any persons own
lands in this state, adjoining land of another who resides out of the

county in which the lands may be intended to be processioned, then, and

in such case, notice shall be given by advertisement in one of the public

gazettes of this state, that he will, on a day therein mentioned, proceed

to procession his own lands as herein before directed, which shall be

published at least six months previous to the time appointed for proces

sioning the lands, and the expense of advertising shall be paid by the

owner or owners of the land intended to be notified.

85. Agents authorized to procession lands.—Any person or persons

may, as agent or attorney for the owner of any lands to be processioned,

on producing a plat or plats, and grant or grants thereof, proceed to pro-

cession the same for and in behalf of the proprietors, in like manner as

if they were themselves present, and had done the same.

86. Duty of surveyor in making out plats of re-surveys.—When-
ever the lines of land are disputed, and are re-surveyed as directed by the

before recited act, that then and in every such case, a plat of such lands

be made out by the county surveyor, or his legal deputy, and certified

by him and the processioners of the district, and shall be by said surveyor

recorded in his office.

87. Confiscated lands not affected.—Provided, that nothing in this act

contained shall extend, or be construed to extend, to affect the tracts of

land sold under the confiscation act, where the plats shall not appear of

record in the surveyor general's office, so as to give a preference of title

for want of processioning.

88. Plats lost, procession how to proceed.—And provided also, that

where plats for lands, granted or surveyed for any person or persons,

prior to the fourth day of July, seventeen hundred and seventy-six, shall

not appear of record in the surveyor-general's office, and the loss of the

original plat shall be satisfactorily proven to the processioners by the per-

son holding or claiming any tract or tracts of land as aforesaid, the said pro-

83. Feb. 18, 1799, sec. 2, Prince 543. 86. Feb. 18, 1799, sec. 5, Frince 544.

84. lb. sec. 3, ib. 544. 87. lb. sec. 5, ib.

85. Ib. sec. 4, ib. 88. Ib. sec. 5, ib.
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cessioners shall proceed to procession from the best evidence in their power

to obtain.

89. Returns of electors.—The returns of the electors of all

processioners heretofore or hereafter to be made, shall be deposited

on record in the clerk's office of the superior court, in the county

wherein they shall or may be so appointed ; and where any vacancy

shall happen in the appointment of processioners, either by death,

resignation, removal out of the districts, or otherwise, such vacancy

shall be filled in manner pointed out by the said recited act, and return

thereof made as herein before directed.

90. Re-survey of ivater courses.—Where any stream or water course is

the boundary line of any tract or parcel of land, and shall or may have

changed its route, or formed its bed or channel through any tract or tracts

of land, or be changed or altered by nature or art, so as to leave a part or

the whole of any tract or tracts of land on the opposite side from that on

which it was at the time of survey, then and in that case it shall be lawful

for the proper owner of said land, either by himself or agent, to call upon

the county surveyor or his deputy of the county in which the land lay

prior to such change, who is hereby authorized and required to make an

accurate survey of each part of a tract so cut off, separately, including

the bed that such water course formerly occupied, and make out a plat

of the same, plainly designating the land to which it was formerly at-

tached, and record the same in the county surveyor's office of the county

in which the land originally lay, which said plat, when recorded and

certified by the county surveyor as aforesaid, shall be received as evi-

dence of title in any court of record in this state, having competent

jurisdiction.

91. Fees.—The surveyor, when called on to perform any such survey,

shall be entitled to receive for the person for whom the land was so

surveyed, the same fees as are allowed in the fee bill now in force.

89. Feb. 18, 1799, sec. 6, Prince 544. 91. Nov. 26, 1818, sec. 2, Prince 545.

90. Nov 26, 1818, sec. 1, ib.
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17. Alienation and conveyance by husband
and wife.

18. How executed and recorded.

19. Wife to join husband in conveyance.

20. Relinquishment of dower ; form.

21. Justices' duty and fee.

22. Validity of such conveyance.

23. Relinquishment of dower must be vo-

luntary.

SEC VI. FORM AND REQUISITES.

24. Formal defects not to vitiate deeds.

25. Informal deeds not to be set aside.

26. Deeds by bargain and sale.

27. Sales by lease and release not aifected.

28. Gifts of slaves.

29. Seal; how constituted.

ART. 11. ESTATES CREATED.

SEC. I. ESTATES IN FEE SIMPLE.

30. Entails unauthorized.

31. Gifts and conveyances in fee tail.

32. Conveyances in general.

SEC. II. TRUST ESTATES AND TRUSTEES,

33. How executed.

34. Trusts by implication of law.
35. Assignments of trusts.

36. Liabilities of the cestuy que trust.

37. Heir not chargeable iox cestuy que trust.

38. Possession of land where vested.

39. Rights of strangers.

40. Rights of feofees.

41. Land assured to the use that rent be
paid.

42. Infant trustees may convey lands.

43. May be compelled to make conveyance
44. Idiots or lunatics may convey lands,

45. Maybe compelled to make conveyances,

SEC III. ESTATES IN JOINT TENANCY, COM-
MON, AND COPARCENARY.

46. Survivorship abolished between joint

tenants.

47. Waste may be maintained by tenant in

common.
48. Partition of lands.

49. Duty of partitioners.

50. Time limited to set aside partitions,

51. New partition may be awarded.
52. Compensation of partitioners.

53. Number of partitioners.

54. Sale of lands for partition.

55. Application for leave to sell.

56. Titles, by whom made.

ART. III. EVIDENCE OF TITLE.
SEC I. RECORD OF DEEDS.

57. Certain deeds recorded legalized.

58. Time extended for recording deeds.

59. Deeds when admitted to record.

60. Time extended indefinitely,

61. Deeds and other instruments of writing.

62. Conveyances of personal property may
be recorded.

63. May be recorded at any time.

64. Deeds lost or mislaid.
^

65. Papers lost during the war.

%%. Priority of deeds,

67. Proof necessary to admit conveyances

and mortgages to record.

68. Deeds attested by one or more witnesses.
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69. Deeds other than mortgages.
70. Deeds attested by one witness or by

clerk.

71. Deeds attested by clerks.

72. Deeds not recorded.

73. Handwriting of witness may be proven.
74. Validity of deeds, affidavit not being

signed.

SEC. II. RECORD OF MORTGAGES.

75. Existing mortgages.

76. Mortgages on personal property.

77. Validity of existing records of mort-
gages.

78. Proof of handwriting of witnesses, when
admissible.

79. Mortgages of real or personal property.

80. Mortgages not recorded.

81. Mortgages of personal property made
out of the state.

82. When to lose their lien.

83. Privilege of under mortgagees ; liability

of mortgagors.

ART. IV. FRAUDULENT CONVEY-
ANCES AND ASSIGNMENTS.

SEC. I. DEEDS TO DEFRAUD PURCHASERS.

84. Fraudulent and covinous conveyances.
85. Conveyances made to deceive purchasers.

86. Penalty of parties to fraudulent convey-
ances.

Bona fide conveyances.
Lands conveyed with condition of revo-

cation.

Bona fide mortgages.
Penalty for executing second deed.

87

89
90

SEC. II. DEEDS TO DEFRAUD CREDITORS.

91. Fraudulent and covinous conveyances.
92. Declared void.

93. Forfeiture of parties.

94. Bona fide conveyances.

95. Gifts by collusion void.

96. Fraudulent deeds of gift void.

97. Fraudulent assignments in trust void.

98. Bona fide sales.

ART. I. EXECUTION OF DEEDS.

SEC. I. PERSONS INCAPABLE.

1. Persons not in possession.—No person or persons, of what estate^

degree or condition soever he or they be, shall from henceforth bargain,

buy, or sell, or by any ways or means obtain, get or have any pretenced

rights or titles, or take promise, grant or covenant to have any right or title

of any person or persons, in or to any manors, lands, tenements, or heredit-

aments, except such person or persons which shall so bargain, sell, give,

grant, covenant or promise the same, their ancestors, or they by whom he

or they claim the same, have been in possession of the same, or of the re-

version or remainder thereof, or taken the rents or profits thereof, by the

space of one whole year next before the said bargain, covenant, grant or

promise made, upon pain that he that shall make any such bargain,

sale, promise, covenant or grant, to forfeit the whole value of the lands,

tenements or hereditaments, so bargained, sold, promised, covenanted or

granted, contrary to the form of this act ; and the buyer and taker there-

of, knowing the same, to forfeit also the value of the said lands, tene-

ments or hereditaments so by him bought or taken as is above said ; the

one half of the said forfeitures to be to the king our sovereign lord, and
the other half to the party that will sue for the same in any of the king's

courts of record, by action of debt, bill, plaint or information ; in which
action, bill, plaint, or information, no essoin, protection, wager of law
nor injunction shall be allowed.

2. Persons inpossession may buy pretended titles.—Provided always,

and be it enacted by the authority aforesaid, that it shall be lawful to

any person or persons being in lawful possession by taking of the yearly

farm, rents or profits, of or for any manors, lands, tenements, or heredita-

ments, to buy, obtain, get or have, by any reasonable ways or means,

1. 32 Hen. VIII, 1540, ix, 2, Schley 192. 2. 32 Hen. VIII, 1540, ix, 4, Schley 195.

26



402 TITLES TO PROPERTY.

the pretenced right or title of any other person or persons, hereafter to be

made to, of, or in such manors, lands, tenements or hereditaments,

whereof he or they shall so be in lawful possession.

3. Alienations by wife void.—If any woman which hath had, or hereaf-

ter shall have, any estate in dower, or for term of life, or in tail, jointly with

her husband, or only to herself, or to her use, in any manors, lands, ten-

ements, or other hereditaments of the inheritance or purchase of her

husband, or given to the said husband and wife in tail, or for term of life

by any of the ancestors of the said husband, or by any other person

seized to the use of the said husband, or of his ancestors, and have or

shall hereafter, being sole, or with any other after taken husband, dis-

continued or discontinue, aliened, released, or confirmed, alien, release,

or confirm with warranty, or by covin suffered, or suffer any recovery of

the same against them, or any of them, or any other seized to their use,

or to the use of either of them, after the form aforesaid, that all such re-

coveries, discontinuances, alienations, releases, confirmations, and war-

ranties so had and made, and from henceforth to be had and made, be

utterly void and of none effect ; and that it shall be lawful to every per-

son and persons, to whom the interest, title, or inheritance, after the de-

cease of the said woman, of the said manors, lands, and tenements,

or other hereditaments, being discontinued, aliened, and suffered to be

recovered, after the first day of December next coming, in the form

aforesaid, should appertain, to enter into all and every of the premises,

and peaceably to possess and enjoy the same, in such manner and form

as he or they should have done, if no such discontinuance, warranty, nor

recovery had been had nor made.

4. Alienations by husband and wife, when void.—And over this be it

ordered and enacted by the said authority, that if any of the said hus-

bands and women, or any other seized, or that shall be seized, to the use

of them of the estate afore specified, after the said first day of December,

do make or cause to be made, or suffer any such discontinuance, aliena-

tions, warranties, or recoveries in form aforesaid, that then it shall be

lawful to the person or persons to whom the said manors, lands, or tene-

ments should or ought to belong after the decease of the said w^oman, to

enter into the same, and then to possess and enjoy, according to such

title and interest as they should have had in the same, if the same women
had been dead, no discontinuance, warranty, nor recovery had, as against

the said husband during his life, if the said discontinuance, alienation,

warranties, and recoveries be hereafter had by or against the same hus-

bands and women during the coverture and espousal betwixt them
;

pro-

vided alway, that the said women, after the decease of their said hus-

bands, may re-enter into the same manors, lands, and tenements, and

them to enjoy according to their first estate in the same.

5. Feme-sole aliening life estate, to forfeit.—And over this be it or-

dained and enacted by the said authority, that if the said women at the

time of such discontinuance, alterations, recoveries, warranties, after the

3. 11 Hen. VII, 1494, xx, Schley 146. 5. 11 Hen. VII, 1494, xx, Schley 152.

4. lb. XX, ib. 151.
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said first day of December, in form aforesaid, to be had and made of

any of the premises, be sole, that then she shall be barred and excluded

of her title and interest in the same from thenceforth ; and that the per-

son and persons to whom the title, interest, and possession of the same

should belong after the decease of the said woman, shall immediately

after the said discontinuances, alienations, warranties and recoveries,

enter into the same manors, lands, tenements, and other hereditaments,

and them to possess and enjoy according to his or their title in the same.

Provided also, that this act extend not to avoid any recovery, discon-

tinuance, or warranty after the form aforesaid, afore this time had, made
and suffered, but only where the said husband and woman, or either of

them now being alive, or any other to their use, now have entries and

title to the said manors, lands, tenements, or other hereditaments, aliened,

discontinued, or suffered to be recovered after the form aforesaid, and

thereof now taking the issues and profits, or any other person or per-

sons to their use.

6. TJ^en noforfeiture.—Provided also, that this act extend not to any

such recovery or discontinuance to be had where the heirs next inherit-

able to the said woman, or he or they that next after the death of the

same woman should have estate of inheritance in the same manors,

lands or tenements, be assenting or agreeable to the said recoveries, where

the same assent and agreement is of record or enrolled..

7. May alienate for term of her own life.—Provided also, that it shall

be lawful to every such woman, being sole, or married after the death of

her first husband, to give, sell, or make discontinuance of any such lands

for term of her life only, after the course and use of the common law

before the making of this present act.

SEC. II. POWERS OF ATTORNEY.

8. Jfhen made in other states, how proven.—All bonds, specialties,

letters of attorney, and other powers in writing, which shall be produced

in any court, or before any justices in this state, the execution whereof
being proved by one or more of the witnesses thereunto, by affidavit or

solemn affirmation, in writing, before any governor, chief justice, mayor,
or other justice of either of the United States, where such bonds, letters of

attorney, or other writings are or shall be made or executed, and accord-

ingly certified and transmitted under the common or public seal of such

state, court, city, or place, where the said bonds, letters of attorney, or writ-

ings are proved, shall be taken and adjudged as sufficient in law as if the

witnesses therein named had been present ; and such certification shall be

sufficient evidence to tlie court and jury for the proof thereof. Provided,

that in every such affidavit or affirmation, there shall be expressed the

addition of the party making such affidavit or affirmation, and the par-

ticular place of their abode.

9. Validity of sales of land by poiver of attorney.—All sales or con-

veyances of lands, tenements, hereditaments, which shall hereafter be

6. 11 Hen. VII, 1494, xx, ScJiley 152. 8. Feb. 22, 1785, sec. 4, Prince 163.

7. lb. XX, ib. 9. lb. sec. 5, ib.
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made by virtue of any letters or powers of attorney, duly executed,

which do or shall expressly give power to sell all lands or other estates,

and be certified to have been proved as aforesaid, or shall be proved in

this state before any justice of the peace by one or more of the wit-

nesses thereunto, shall be good and effectual in law, to all intents, con-

structions, and purposes whatsoever, the same as if the said constitu-

ent or constituents had, by their own deeds and conveyances, actually

and really sold and conveyed the same.

10. Revocation.—Provided always, that no sale of lands made by
virtue of such power or powers of attorney or agency, as aforesaid, shall

be good and effectual, unless such sale be made and executed while such

powers are in force, and all such powers shall be accounted, deemed,

and taken to be in force, until the attorney or agent shall have due notice

of a countermand, revocation, or death of the constituent.

SEC. III. STATE COMMISSIONERS.

11. Appointment ; tenure of ofice.—The governor of this state be,

and he is hereby authorized to name, appoint and commission one or

more commissioners in each or such of the other states of the United

States, or the territories thereof, or the District of Columbia, as he may
deem expedient ; which commissioners shall continue in office during the

pleasure of the governor, and shall have authority to take acknowledgments

and proof of the execution of any deed, mortgage, or other conveyance

of any lands, tenements, hereditaments, or other property, lying and

being in this state, and of any contract, letter of attorney, or any other

writing under seal, to be used or recorded in this state ; and such acknow-
ledgment or proof taken or made in the manner directed by the laws of

this state, and certified by any one of the said commissioners, before

whom the same shall be taken or made under his seal, which certificate

shall be endorsed on or annexed to the said deed or instrument aforesaid,

shall have the same force and effect, and be as good and available in law
for all purposes, as if the same had been made before a judge or justice

of the peace in this state.

12. Authority of commissioners.—Every commissioner appointed by
virtue of this act shall have full power and authority to administer an

oath or affirmation to any person who shall be willing and desirous to

make such oath or affirmation before him ; and such affidavit or affirma-

tion made before such commissioner shall and is hereby declared to be

as good and effectual to all intents and purposes as if taken by any
magistrate resident in this state, and competent to take the same.

13. Qualifications.—Every commissioner appointed as aforesaid, be-

fore he shall proceed to perform any duty under and by virtue of this act,

shall take and subscribe an oath or affirmation before a judge of one of

the superior courts of the state, in which such commissioner shall reside,

well and faithfully to execute and perform all the duties of such com-

missioner under and by virtue of the laws of Georgia ; which oath or

10. Feb. 22, 1785, sec. 5, Prince 163. 12. Dec. 22, 1829, sec. 2, Prince 167.

11. Dec. 22 1829, sec. 1, ib. 167. 13. lb. sec. 3, ib.
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affirmation shall be filed in the office of the secretary of state of this

state.

SEC. IV. ATTESTATION BY CONSULS AND VICE-CONSULS.

14. Of deeds,—The consuls and vice-consuls of the United States,

duly appointed and recognized, shall be authorized and empowered, as

they hereby fully are, to receive the acknowledgment in writing of

citizens of the United States, or other persons being or residing in the

districts of their several consulates, of deeds of conveyance, mortgage,

letters of attorney, or other legal instruments whatever, touching or af-

fecting real estate or other property, rights or interest whatever, situated,

lying or being in any part of this state, belonging to the said parties in

whole or in part, in their own right or as the agents of others. And
that the certificates of the said consuls and vice-consuls, under their offi-

cial seals, shall be good and available as evidence of the execution of

such deeds of conveyance or other legal instruments, which shall be

altogether valid and sufficient for the purpose therein mentioned.

15. Of contracts.—The said consuls and vice-consuls shall be author-

ized and empowered, as they hereby fully are, to witness and take the

acknowledgments of any citizen or citizens of the United States or other

persons within their consular's district as aforesaid, of any lawful contract

or engaijement to be executed or have effect in this state, of whatever

nature or kind which they may enter into or form, in the said district.

16. Other lawful acts.—The consuls and vice-consuls shall be, and

are hereby fully authorized and empowered in like manner to witness any

other lawful act in the several districts as aforesaid, on the part or behalf

of citizens of the United States or others as aforesaid, which may be

interesting or useful to them in reference to concerns to this state, of

whatsoever descriptions, and that the certificates of the said consuls and

vice-consuls, under their official seals as aforesaid, shall be good and

available as evidence of such contracts, engagements and acts, shall be

accordingly valid, and sufficient to all intents and purposes in this state.

SEC. V. RELINQUISHMENT OF DOWER.

17. Alienation and conveyance by husband and wife.—All alienations

and conveyances whatsoever, which have at any time heretofore in this

province been made, either by husband and wife having jointly signed

a deed of conveyance before witnesses, or by the acknowledgment of the

wife of her consent to such a sale of lands and tenements, before any of

the then justices or magistrates, shall in such cases be valid in law, and

crood and effectual against the husband and wife, their heirs, and assigns,

and against all other person or persons whatsoever, claiming under the said

husband and wife, or either of them, to all intents and purposes as if

the same had been done by fine or recovery, or by any other way or

means in the law.

14. Dec. 23, 1839, sec. 1, Pam. 197. 16. Dec. 23, 1839, sec. 3, Pam. 197.

15. lb. sec. 2, ib. 17. Apr. 24, 1760, sec. 1, Pn«ce 159.



406 TITLES TO PROPERTY.

18. How executed and recorded.—All conveyances of lands and

tenements shall be made by deed of bargain and sale, or by deed of

lease and release, or by deed of feoffment, enrolled or registered in the

secretary's office of this province, * signed and sealed by the party con-

veying, before two or more witnesses, f who shall likewise sign their names
to the said deed.

19. Jfife to join husband in conveyance.—And where a feme-covert

has, or may have any right in part or the whole of the lands and tene-

ments to be conveyed, and the said feme-covert doth willingly consent

to part with her right, by becoming a party with her husband in the sale

of such lands and tenements, in such cases as these, the said feme-co-

vert shall become a party with her husband in the said deed of convey-

ance, and sign and seal the same before the chief justice, or assistant

judges, or one of his majesty's justices of the peace, for the parish where

such contracts shall be made, declaring before the said judge or justice

that she has joined with her husband in the alienation of the said lands

and tenements of her own free will and consent, without any compul-

sion or force used by her said husband to oblige her so to do.

20. Relinquishment of dower ; form.—Which declaration shall be

made in the following words, or words to the like effect, viz. :
" I, A. B.,

the wife of C. D., do declare, that I have freely, and without any compul-

sion, signed, sealed, and delivered the above instrument of writing, passed

between D. E. and C. D. ; and I do hereby renounce all title or claim

of dower that I might claim or be entitled to after the death of C. D.

my said husband, to or out of the lands or tenements therein conveyed.

In witness whereof, I have hereunto set my hand and seal." J
21. Justice's duty and fee.—And the said judge or justice shall, and

is hereby required to endorse upon the deed the acknowledgment of the

same feme-covert made before him, and to sign the same, and shall

receive two shillings and sixpence sterling fee, for his endorsing and

signing the same, and no more.

22. Validity of such conveyances.—All conveyandte of lands and

tenements, made and executed, and enrolled, and registered, according

to the intent and meaning of this act, shall and are hereby declared valid

in law, and good and effectual against the party conveying, or husband

and wife, and their and every of their heirs and assigns, and against all

other persons claiming by, from or under them, or any of them, to all

intents and purposes, as if the same had been done by fine or recovery,

or by any other way or means.

23. Relinquishment of doiver must he voluntary.—And in case

of dower, be it further enacted, that any such deed of conveyance

of lands or tenements, in which a feme-covert may be interested, by

dower or otherwise, and that such feme-covert doth voluntarily with

her husband agree, and sign, seal, and deliver, before lawful evidence,

18. Apr. 24, 1760, sec. 2, Prince 160. 21. Apr. 24, 1760, sec. 2, Prince 160.

19. lb. sec. 2, ib. 22. Tb. sec. 3, ib.

20. Ib. sec. 2, ib. 23. Ib. sec. 3, ib. 163.

* Now in the office of the clerk of the superior couFt. See^ 26.

t See also H 26.

X For adnieasurement of dower, see pest chap, xvi, TI :i 6, p. 433 ; and for election,

see same chap. *![ 24, p. 435.
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such deed of conveyance of any lands or tenements, as aforesaid, and

also before the chief justice, or any justice of the peace, on private ex-

amination, doth acknowledge and agree that she did, of her own free

will and accord, subscribe, seal, and deliver the said deed, with an inten-

tion thereby to renounce, give up, and forever quitclaim to her right of

dower and thirds of, into, and to the lands or tenements therein men-

tioned, then, and in that case, such deeds of conveyance, or bargain and

sale, of lands and tenements, shall be held, deemed, and considered, ac-

cording to the construction and meaning thereof, to be good and valid in

law and equity, and shall be, and is hereby declared to be, a free, full,

and absolute renunciation of dower and thirds.

SEC. VI. FORM AND REQUISITES.

24. Formal defects not to vitiate deeds.—No deed of feoffment, bar-

gain and sale, deed of gift, or other conveyance, of any lands or tene-

ments whatsoever, heretofore made, shall be impeached or set aside in

any courts of law or equity for want of attornment or livery and seisin,

or enrollment, or for that such conveyance hath been made by way of

assignment, on any other deed or conveyance, without other ceremony,

nor for any other defect in the form or in the manner of the execution of

any such deeds or conveyances, or of the endorsements or assignments

thereof, either in the first deed, or in any of the mesne conveyances de-

rived therefrom : Provided nevertheless, that in case of the validity of

such feoffment, bargain and sale, deed of gift, or other conveyance of

lands or tenements, shall be questioned, the legal and usual proofs shall

be made that the rights were and would have been in the person or per-

sons conveying, if such defects had not happened in the form of such

deeds or conveyances, or in the manner of the execution of the same, as

aforesaid.

25. Informal deeds not to he set aside,—No deed of feoffment, bargain

and sale, and deed of gift or other conveyance of lands or tenements

whatsoever, heretofore made, shall be impeached, or set aside, in any

courts of law or equity, for want of form, or livery and seisin, or enroll-

ment, or for any other defect in the form, or in the manner of the execu-

tion of any such deeds or conveyances, either in the first deed, or in any
of the mesne conveyances derived therefrom, so that the right were and
would have been in the person or persons conveying if such defects had

not happened in such conveyance, or in the manner of the execution of

the same as aforesaid.

26. Deeds by bargain and sale.—All deeds of conveyances, by way
of bargain and sale, bona fide, of lands or tenements, and executed

under hand and seal, in the presence of two or more witnesses, and a

valuable consideration paid, that are proved or acknowledged before a

justice of the peace, or before the chief justice, or one of the assistant

justices, and the said deed is registered by the clerk of the court in the

county where such lands or tenements lie, in a book by him to be kept

24. Dec. 24, 1768, sec. 4, Prince 161. 26. Feb. 22, 1785, sec. 2, Prince 162.

25. Feb. 22, 1785, seel, ib. 162,
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for that purpose, within twelve months from the date of such deed, for

which he shall receive fourpence per copy sheet of ninety words ; then,

and in that case, such deed of conveyance by way of bargain and sale

shall be, and the same is hereby declared to be, good and valid in law

and equity, according to the true intent, construction, and meaning
thereof.

27. Sales by lease and release not affected.—Provided nevertheless, that

nothing herein contained shall extend, or be construed to extend, to pre-

vent any person or persons, who shall prefer the former mode of convey-

ance by way of lease and release, from using the same, or in the least to

impeach or discontinue that form of conveyance, where the same shall be

preferred by the parties contracting as aforesaid, on condition only, that

the said deeds of lease and release hereafter to be made, be duly regis-

tered in the county where the lands lie, within one year from and after

the date of such deeds.

28. Gifts of slaves,—No gift of any slave or slaves hereafter to be

made, shall be good or available in law or in equity against the creditors

of the donor, or subsequent purchasers from him, without actual notice,

unless the same be made in writing, signed and sealed by the donor,

attested by at least one subscribing witness, and shall be proved or ac-

knowledged, and be recorded within twelve calendar months from the

execution thereof.

29. Seal, how constituted.—Whenever any written contract or other in-

strument inwriting shall be produced in evidence, or for any other legal pur-

pose whatever, before any court oflaw or equity in this state, during the pro-

gress ofany bill or suit whatever, pending in any of said courts, and such

written contract or instrument in writing shall have a scroll or other re-

presentation of a seal annexed thereto instead of a seal composed of a

wafer or wax, or other tenacious substance ; and also, whenever it shall

be shown by words expressed in the body or conclusion of said written

contract or other instrument in writing, that it was the intention of the

party or parties subscribing the same, to become bound by, or to execute

a writing, obligatory or sealed instrument, though no scroll or seal has

been annexed to said written contract or other instrument, shall be held,

taken, and construed by said courts, both at law and in equity, to have

all the force, effect, and dignity of writings obligatory or instruments

under seal : Provided, that the provisions of this act shall not extend to

any instrument heretofore executed.

ART. II. ESTATES CREATED.

SEC. I. ESTATES IN FEE-SIMPLE.

30. Entails unauthorized.—Estates shall not be entailed.

31. Gifts and conveyances in fee-tail.—All gifts, grants, bequests, de-

vises, and conveyances of every kind whatsoever, whether of real or

27. Feb. 23, 1785, sec. 1, Prince 162. 30. Feb. 16, 1799, sec. 5, Prince 231.

28. Dec. 29, 1838 seel, Pam. 107. 31. Dec. 21, 1821, sec. 1, ib. 246.

29. Ib. sec. 1, ib. 72.
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personal property, made in this state, and executed in such manner, or

expressed in such terms, as that the same would have passed an estate

tail in real property by the statute of Westminster second, (commonly

called the statute de donis conditio)ialibus,) beheld and construed to vest

in the person or persons to whom the same may be made or executed, an

absolute unconditional fee-simple estate.*

32. Conveyances in general.—All gifts, grants,f feoffments, bequests,

devises, and conveyances of every kind whatsoever, of real or personal

property, hereafter made or executed within this state, shall be held and

construed, to vest in the person or persons to whom the same are made
or executed, an absolute unconditional fee-simple estate, unless it be

otherwise expressed, and a less estate mentioned and limited in such gift,

grant, feoffment, bequest, devise, or conveyance.

SEC. II. TRUST ESTATES AND TRUSTEES.

33. How executed.—All declarations or creations of trusts or confi-

dences of any lands, tenements, or hereditaments, shall be manifested

and proved by some writing signed by the party who is by law enabled

to declare such trust, or by his last will in writing, or else they shall be

utterly void and of none effect.

34. Trusts by implication of law.—Provided always, that w here

any conveyance shall be made of any lands or tenements by which a

trust or confidence shall or may arise or result by the implication or con-

struction of law, or be transferred or extinguished by an act or operation

of law, then, and in every such case, such trust or confidence shall be

of the like force and effect as the same would have been if this statute

had not been made.

35. Assignments of trusts.—All grants and assignments of any trust

or confidence shall likewise be in writing, signed by the party granting

or assigning the same, or by such last will or devise, or else shall like-

wise be utterly void and of none effect.

36. Liabilities of the cestuy que trust.—It shall and may be lawful

for every sheriff or other officer to whom any writ or precept is or shall

be directed, at the suit of any person or persons, of, for and upon any
judgment, statute, or recognizance hereafter to be made or had, to do,

make, and deliver execution unto the party in that behalf, suing, of all

such lands, tenements, rectories, tithes, rents, and hereditaments, as any
other person or persons be in any manner or wise seized or possessed, or

32. Dec. 21, 1821, sec. 2, Prince 246. 35. 29 Ch. II, 1676, iii, 9, Schley 256.

33. 29 Ch. II,1676,iii, 7, &AZei/ 255. 36. lb. iii, 10, ib.

34. Ib. iii, 8, ib. 256.

* The preamble to the act of Dec. 21, 1821, declares that doubts had arisen as

to the true and proper construction of the 5th section of the act of Feb. 15, 1799,

notices the several constructions given to the said act, and the necessity of adopt-

ing some uniform law. See Prince 246. Omitted.

t Grants for lands drawn in the lottery of 1821, are declared to vest fee simple
titles. See Prince 552. Superseded by this section.
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hereafter shall be seized or possessed in trust for him against whom exe-

cution is so sued, hke as the sheriff or other officer might or ought to

have done, if the said party against whom execution hereafter shall be

so sued, had been seized of such lands, tenements, rectories, tithes,

rents or other hereditaments of such estate as they be seized of in trust

for him at the time of the said execution sued ; which lands, tenements,

rectories, tithes, rents and other hereditaments, by force and virtue of

such execution, shall accordingly be held or enjoyed, freed, and discharged

from all incumbrances of such person or persons as shall be so seized or

possessed in trust for the person against whom such execution shall be

sued ; and if any cestuy que trust hereafter shall die, leaving a trust in

fee-simple to descend to his heir, there and in every such case such trust

shall be deemed and taken, and is hereby declared to be, assets by descent,

and the heir shall be liable to and chars^eable with the obligation of his

ancestors, for and by reason of such assets, as fully and amply as he
might or ought to have been, if the estate in law had descended to him
in possession in like manner as the trust descended.

37. Heir not chargeable for cestuy que trust.—Provided always, that

no heir that shall become chargeable by reason of any estate or trust

made assets in his hands by this law, shall by reason of any kind of plea

or confession of the action, or suftering judgment by nient dedire, or any
other matter, be chargeable to pay the condemnation out of his own
estate ; but execution shall be sued of the whole estate so made assets

in his hands by descent, in whose hands soever it shall come after the

writ purchased, in the same manner as it is to be at and by the common
law, where the heir at law pleading a true plea, judgment is prayed

against him thereupon.

38. Possession of land where vested.—Where any person or persons

stand or be seized, or at any time hereafter shall happen to be seized, of

and in any honors, castles, manors, lands, tenements, rents, services,

reversions, remainders or other hereditaments, to the use, confidence, or

trust of any other person or persons, or of any body politic, by reason of

any bargain, sale feoffinent, fine, recovery, covenant, contract, agree-

ment, will, or otherwise, by any manner, means, whatsoever it be ; that

in every such case all and every such person or persons, and bodies poli-

tic, that have or hereafter shall have any such use, confidence, or trust, in

fee-simple, fee-tail, for term of life, or for years, or otherwise, or any use,

confidence or trust, in remainder or reverter, shall from henceforth stand

and be seized, deemed and adjudged in lawful seisin, estate and posses-

sion of, and in the same honors, castles, manors, lands, tenements, rents,

services, reversions, remainders and hereditaments, with their appurte-

nances, to all intents, constructions, and purposes in the law, of and in

such like estates as they had or shall have in use, trust, or confidence of,

or in the same : and that the estate, title, right, and possession that

was in such person or persons that w^ere, or hereafter shall be seized of

any lands, tenements, or hereditaments, to the use, confidence, or trust

of any such person or persons, or of any body politic, be from hence-

forth clearly deemed and adjuged to be in him or them that have, or here-

•

37. 29 Ch. II, 1686, iii, II, Schley 257. 38. 27 Hen. VIII, 1535, x, 1, Schley 183.
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after shall have, such use, confidence, or trust, after such quality, man-
ner, form and condition as they had before, in or to the use, confidence,

or trust that was in them.

39. Rights of strangers.—And where divers and many persons be,

or hereafter shall happen to be, jointly seized of and in any lands, tene-

ments, rents, reversions, remainders, or other hereditaments, to the use,

confidence, or trust of any of them that be so jointly seized, that in every

such case that those person or persons which have or hereafter shall have

any such use, confidence, or trust in any such lands, tenements, rents,

reversions, remainders, or hereditaments, shall from thenceforth have, and

be deemed and adjudged to have, only to him or them that have, or here-

after shall have any such use, confidence, or trust, such estate, possession,

and seisin, of and in the same lands, tenements, rents, reversions, remain-

ders, and other hereditaments, in like nature, manner, form, condition, and

course, as he or they had before in the use, confidence, or trust of the same
lands, tenements, or hereditaments ; saving and reserving to all and sin-

gular persons, and bodies politic, their heirs and successors, other than

those person or persons which be seized, or hereafter shall be seized, of

any lands, tenements or hereditaments, to any use, confidence, or trust,

all such right, title, entry, interest, possession, rents, and action, as they

or any of them had, or might have had, before the making of this act.

40. Rights of feoffees.—And also saving to all and singular those

persons, and to their heirs, which be, or hereafter shall be seized to any

use, all such former right, title, entry, interest, possession, rents, customs,

services, and action, as they or any of them might have had to his or

their own proper use, in or to any manors, lands, tenements, rents, or

hereditaments, whereof they be, or hereafter shall be seized to any other

use, as if this present act had never been had nor made.

41. Land assured to the use that rent be paid.—And where also

divers persons stand and be seized of and in any lands, tenements, or

hereditaments, in fee-simple or otherwise, to the use and intent that

some other person or persons shall have and perceive yearly to them,

and to his or their heirs, one annual rent of ten pounds, or more or less,

out of the same lands and tenements, and some other person one other

annual rent, to him and his assigns, for term of life, or years, or for some
other special time, according to such intent and use as hath been here-

tofore declared, limited, and made thereof. Be it therefore enacted

by the authority aforesaid. That in every such case, the same persons,

their heirs and assigns, that have such use and interest, to have and
perceive any such annual rents out of any lands, tenements, or heredit-

aments, that they and every of them, their heirs and assigns, be adjudged

and deemed to be in possession and seisin of the same rent, of and in

such like estate as they had in the title, interest, or use of the said rent

or profit, and as if a sufficient grant, or other lawful conveyance had

been made and executed to them, by such as were or shall be seized to

the use or intent of any such rent to be had, made, or paid, according

to the very trust and intent thereof; and that all and every such person

39. 27 Hen. VIII, li535,x,^, Schley 184. 41. 27 Hen. VIII, 1535, x, 4,5,&A% 185.

40. lb. X. 3. ib, 185.
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and persons as have, or hereafter shall have any title, use, and Interest

in or to any such rent or profit, shall lawfully distrain for non-payment

of the said rent, and in their own names make avowries, or by their

bailiffs or servants make conisances and justifications ; and have all

other suits, entries, and remedies for such rents, as if the same rents had

been actually and really granted to them, with sufficient clauses of dis-

tress, re-entry, or otherwise, according to such conditions, pains, or other

things limited and appointed, upon the trust and intent for payment or

surety of such rent.

42. Infant trustees may convey lands.—Whereas many inconveniences

do and may arise by reasons that persons under the age of one and

twenty years, having estates in lands, tenements, or hereditaments, only

in trust for others, or by way of mortgage, cannot (though by the direc-

tion of the cestui que trust, or mortgager,) convey any sure estate in any

such lands, tenements, or hereditaments, to any other person or persons

;

for remedy thereof, Be it enacted, &ic.. That it shall and may be lawful

to and for any such person or persons, under the age of one and twenty

years, by the direction of the high court of chancery, or the court of ex-

chequer, signified by an order made upon hearing all parties concerned,

on the petition of the person or persons for whom such infant or infants

shall be seized or possessed in trust, or of the mortgagor or mortgagors, or

guardian or guardians, of such infant or infants or person or persons enti-

tled to the moneys secured by or upon any lands, tenements, or heredita-

ments, whereof any infant or infants are or shall be seized or possessed by
way of mortgage, or of the person or persons entitled to the redemption

thereof, to convey and assure any such lands, tenements, or hereditaments,

in such manner as the said court of chancery or the court of exchequer

shall, by such order so to be obtained, direct, to any other person or per-

sons ; and such conveyance or assurance so to be had and made as afore-

said, shall be as good and effectual in law, to all intents and purposes

whatsoever, as if the said infants or infant were, at the time of making

such conveyance or assurance, of the full age of one and twenty years.

43. May he compelled to make conveyance.—And that all and every

such infant or infants, being only trustee or trustees, mortgagee or mort-

gagees as aforesaid, shall and may be compelled by such order, so as

aforesaid to be obtained, to make such conveyance or conveyances,

assurance or assurances as aforesaid, in like manner as trustees or mort-

gagees of full age are compellable to convey or assign their trust estates

or mortgages.

44. Idiots or lunatics may convey lands.—Whereas many inconve-

niences do and may arise, by reason that persons being idiot, lunatic, or

non compos mentis, having estates in lands, tenements, or hereditaments, in

trust only for others, or by way of mortgage, cannot (though by the direc-

tion of the cestui que trusty or morgagor) convey any sure estate in any

such lands, tenements or hereditaments, to any other person or persons :

for remedy thereof, Be it enacted, &ic., That it shall and may be lawful

to and for any such person or persons, being idiot, lunatic, or non compos

42. 7 Ann, 1708, xix, 1, Schley 341. 44. 4 Geo. II, 1731, x, Schley 355.

43. lb. xix, 2, ib. 342.
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mentis, or for the committee or committees of such person or persons,

in his, her or their name or names, by the direction of the lord chancellor

of Great Britain, or the lord keeper, or commissioners of the great seal

of Great Britain for the time being, signified by an order made, upon

hearing all parties concerned, on the petition of the person or persons,

for whom such person or persons being idiot, lunatic or non compos mentis,

shall be seized or possessed in trust, or of the mortgagor or mortgagors,

or of the person or persons entitled to the moneys secured by or upon any

lands, tenements or hereditaments, whereof any such person or persons

being idiot, lunatic, or non compos mentis, is or are or shall be seized or

possessed by w^ay of mortgage, or of the person or persons entitled to the

redemption thereof, to convey and assure any such lands, tenements or

hereditaments, in such manner as the lord chancellor of Great Britain,

or lord keeper or commissioners of the great seal of Great Britain, shall

by such order so to be obtained, direct, to any other person or persons

;

and such conveyance or assurance, so to be had and made as aforesaid,

shall be as good and effectual in law, to all intents and purposes what-

soever, as if the said person or persons being idiot, lunatic or non compos

mentis, was or were, at the time of the making such conveyance or

assurance, of sane mind, memory, and understanding, and not idiot,

lunatic, or non compos mentis, or had by him, her, or themselves executed

the same.

45. May he compelled to maTce conveyances.—And that all and

every such person and persons, being idiot, lunatic, or non compos mentis,

and only trustee or trustees, mortgagee or mortgagees as aforesaid, or the

committee or committees of all and every such person and persons, being

idiot, lunatic, or non compos mentis, and only such trustee or mortgagee

as aforesaid, shall and may be empowered and compelled, by such order

so as aforesaid to be obtained, to make such conveyance or conveyances,

assurance or assurances as aforesaid, in like manner as trustees or mort-

gagees of sane memory, are compellable to convey, surrender, or assign

their trust estates or mortgages.

SEC. III. ESTATES IN JOINT TENANCY, COMMON, AND COPARCENARY.

46. Survivorship abolished between joint tenants.—When two or

more persons shall hold and possess any estate of lands in joint tenancy

in this state, and one or more of said joint tenants may depart this life

during the existence of said estate, the title or interest of the deceased

joint tenant in said estate shall not go and become the property of the

surviving joint tenant or tenants, as under the English law, but that the

same shall be distributed as all other estates are, under the existing laws

of this state.

47. Waste may be maintained by tenant in common.—Whereas two or

more do hold wood, turf-land, or fishing, or other such things in common,
wherein none knoweth his several, and some of them do waste, against

the minds of the other, an action may lie by a writ of waste ; and when

45. 4 Geo. II, 1731, x, 2, Schley 357. 49. 13 Edw. I, 1285, xxii, ScJiley 106.

46. Dec. 17, 1828, sec. 1, Prince 167.



414 TITLES Ta PROPERTY.

it is come unto judgment, the defendant shall choose either to take his

part in a place certain, by the sheriff, and by the view, oath, and assign-

ment of his neighbors sworn and tried for the same intent, or else he

shall grant to take nothing from henceforth in the same wood, turf-land,

and such other, but as his partners will take. And if he do choose to

take his part in a place certain, the part wasted shall be assigned for his

part, as it was before he committed the waste. And there is such a writ

in this case, that is to say. Cum A. ^ B, tenent boscum pro indiviso, B,
fecit vastum, &fc.

48. Partition of lands.—In all cases where any persons being of full

age are seized of lands in coparcenary, joint tenancy or tenancy in common,
or where any lands or tenements shall descend, or be given to any per-

son or persons whatever in coparcenary, joint-tenancy, or tenancy in com-
mon, and no provision shall be made by will or otherwise, how such land

or tenements shall be divided ; it shall and may be lawful for such per-

sons, being of full age, or either of them, immediately, and also for any

one of such coparceners, joint tenants, or tenants in common, who may
be under age, when, and so soon as he or she shall attain the age of

twenty-one years, to apply to the general court of pleas, for a writ of

partition, (to be devised and framed in the said court according to the

nature of the case,) and in case he or she, so coming of age, shall neg-

lect so to do, within the space of twelve months, that then the guardian

or guardians of him, her, or them, remaining under age, shall be, and he,

she, or they, is and are hereby empowered, if he, she, or they shall think

fit, to apply to the said court for a writ of partition ; of which application

twenty days' notice shall be given to the other parties concerned, their

agents or attorneys ; and upon any such application, and affidavit made of

due notice having been given as aforesaid, it shall and may be lawful for

the said court to examine the petitioner's title and part or share of the

premises to be divided, and thereupon to issue a writ of partition, directed

to any eleven * persons whom the court shall think fit, requiring and com-
manding them, or a majority of them, to make partition accordingly

;

they being first sworn in court, or before one of the judges, or any magis-

trate, or other person or persons for this purpose nominated and appoint-

ed by order of court, duly and impartially to execute such writ.

49. Duty of partitioners.—And such partitioners, or persons named
in such writ, shall give eight days' notice of the time of executing

thereof, to all the parties concerned, their attorneys or agents i and

thereupon shall proceed to make a just and equal partition and division

of all such lands and tenements, either in entire tracts or parcels, as

they shall judge to be in proportion to the shares claimed, and most

beneficial to the several coparceners, joint tenants, or tenants in common,
according to the best of their knowledge, and shall make return thereof

under their hands and seals to the said court, within three months after

the issuing of such writ, there to remain of record ; which partition or

48. May 26, 1767, sec. 1, Prince 541. 49. May 26, 1767, sec'. 1, Prince 541.

* Act of 1827 makes the number five. See post U 53.
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division so to be made, shall, by the judgment of the said court, be

final and conclusive to all the parties concerned.

50. Time limited to set aside partitions.—Provided always, that if

the defendant or defendants, or person concerned, or either of them,

against whom, or their right or title, any judgment is given, shall,

within the space of twelve months after such judgment is entered : or

in case of infancy, coverture, insanity of mind, or absence out of the

province, within one year after his, her, or their return, on the determi-

nation of such inability, apply themselves to the court, where such

judgment is entered, by motion, and show a good and probable matter

in bar of such partition, or that the demandant hath not title to so much
as he hath recovered ; then and in such case the court may suspend, or

set aside such judgment, and admit the tenant or tenants to appear and

plead ; and the cause shall proceed according to the due course of law,

as if no such judgment had been given.

51. New partition may be awarded.—And if the court, upon hear-

ing thereof, shall adjudge for the first demandant, then the said first

judgment shall stand confirmed, and be good against all persons whatso-

ever, except such other persons as shall be absent or disabled as afore-

said, and the person or persons so appealing shall be awarded thereupon

to pay costs, or if within such time or times aforesaid the tenants or per-

sons concerned, admitting the demandant's title, parts, and purports, shall

show to the court any inequality in the partition, the court may award a

new partition to be made in presence of all parties concerned, (if they

will appear,) notwithstanding the return and filing upon record the

former ; which said second partition returned and filed shall be good and

firm for ever, against all persons whatsoever, except as before excepted.

52. Compensation of partitioners.—The persons making such par-

titions shall be allowed and paid a reasonable charge for the same

;

and in case the party or parties applying for such writ of partition

shall neglect or refuse to allow and pay such charge, the same shall,

upon application, be settled and awarded by the court.

53. Number of partitioners.—Whenever a writ of partition shall be
granted in terms of the before recited act, it shall be directed to five

freeholders of the county where such writ shall issue, and the said free-

holders, or a majority of them, shall have full power to perform all the

duties required by the before recited act, in cases of partition ; and the

said freeholders, or a majority of them, shall have power to select a

surveyor to aid them in the discharge of their duties, and the said free-

holders shall be subject to the same rules, regulations, and restrictions,

as are prescribed by the before recited acts in all cases of partition.

54. Sale of lands for partition.—Whenever an application shall be
made to any of the superior courts of this state, for a partition of lands or

tenements, held in joint tenancy, tenancy in common, or in coparcenary,

and either of the parties in interest shall, by his or her affidavit, or other

proof, make it satisfactorily appear to the court, that a fair and equitable

50. May 26, 1767, sec. 1, Prince 541. 53. Dec. 22, 1827, sec. 1, Prince 542.
51. lb. seel, ib. 542. 54. Dec. 26, 1837, sec. 1, Pam. 181.
52. Ib. sec. 2, ib.
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division of said lands and tenements cannot be made, by metes and

bounds, by reason of improvements made on said lands and tenements,

or by reason of the said lands and tenements being valuable for the

erection of mills, or machinery of any kind, or by reason of said lands

being valuable for mining purposes, and in all cases where it shall be

made appear to the court, that the value of the entire lands and tene-

ments will be depreciated by such division as aforesaid, that then and

in that case, the said court shall order a sale of the said lands and tene-

ments, on such just and equitable terms as it shall prescribe, and order

the proceeds to be divided amongst the several claimants rateably, in

proportion to their respective interests, after deducting the expenses of

the proceedings.

55. Application for leave to sell.—In all cases where it shall be ne-

cessary to make a sale of lands or tenements, to effect a just and equit-

able partition thereof, it shall be the duty of the court to appoint three

discreet and proper persons, under such qualifications as it may prescribe,

to make sale' of the said lands and tenements, after an advertisement of

thirty days in one of the public gazettes, on the first Tuesday in the

month, at the court-house, in the county in which the said lands or

tenements are situate, and to return their proceedings to the next follow-

ino; term of the court.

56. Titles, by whom made.—Upon the sale of said lands and tene-

ments as aforesaid, the said parties in interest shall make a title to the

purchaser, and in case of failure or refusal of them, or any of them, the

said persons appointed under the authority of the court aforesaid, or any

two of them, shall execute a deed of conveyance to the said lands or

tenements to the purchaser or purchasers, which said deed of conveyance

shall be as valid and binding in law and equity, as if it had been made
by the parties themselves.

ART. III. EVIDENCE OF TITLE.

SEC. I. RECORD OF DEEDS.

57. Certain deeds recorded, legalized.— All deeds for lands which

may have been recorded upon the usual proof of execution, but not

recorded within the time prescribed by the laws of this state, shall be

admitted in evidence, without further proof; and when the originals are

lost or destroyed, and that being made judicially known to the court,

copies of the same may be introduced and read in evidence, on any

trial before any court of law or equity in this state.

58. Time extended for recording deeds.—All deeds executed accord-

ing to the laws of this state, but not yet recorded, may nevertheless be

recorded within twelve months from the passage of this act, upon the

55. Dec. 26, 1837, sec. 2, Pam. 181. 57. Dec. 25, 1837, sec. 1, Pam. 91.

56. lb. sec. 3, ib. 182. 58. lb. sec. 2, ib.
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usual proof of their execution ; and when so recorded, the same or

copies thereof, when the originals are shown to be lost or destroyed, may
be read in evidence without further proof.

59. Deeds when admitted to record.—All deeds conveying lands

hereafter executed, upon being attested or proved in the manner required

by the laws of this state, shall be admitted to record at any time, and

after being recorded, shall be received in evidence in any court of law

or equity, without further proof of the execution thereof.

60. Time extended indefinitely.—The said section of said act ^ be,

and the same is hereby continued of force, without limitation as to the

time of recording the deeds therein mentioned, which were not recorded

before the passage of said act.

6 1 . Deeds, and other instruments of writing.—All deeds of convey-

ances, mortgages, wills, or writings, that have been regularly entered in

the former office of record of this province, shall be deemed lawful to

all intents and purposes.

62. Conveyances of personal property may he recorded.—All convey-

ances of personal property duly executed, and bearing date after the

passage of this act, may be recorded, and shall be admitted as evidence,

under the same rules and regulations as govern in cases of real property.

63. May be recorded at any time.—All bills of sale of personal

property, heretofore executed, but not recorded, may be recorded at any

time after the passage of this act, and may be read in evidence without

further proof.

64. Deeds lost or mislaid.—All deeds that have been lost or mislaid,

and which have been recorded, but the time when they were recorded

not appearing on the record, the same shall be read in evidence, without

regard to the said omission.

65. Papers lost during the war.—It shall and may be lawful for any

person or persons, whose titles, bonds, notes, books of accounts, receipts,

and papers, touching his, her, or their estate and property, may have

been lost or destroyed during the late war, who shall produce a paper

writing, purporting to be a copy, or as near a copy of the original paper

so lost or destroyed as aforesaid, with full or circumstantial proof of the

substance thereof, and of his, her, or their title thereto, and shall lodge

the same in the office of the clerk of the county where such person re-

sides, or where the land in question is situate, and shall notify by public

gazette of this state, that such person or persons intends to establish such

deed or paper, that then it shall and may be lawful, and in case no suffi-

cient objection shall be made, for the superior courts in each county to

establish the title and right of such person or persons to the property

alluded to, by the testimony and papers offered to the said court, and be

deemed as good evidence in law, so far as to give the party applying a

good right and title, until a better shall appear and be made to the satis-

59. Dec. 25, 1837, sec. 3, Pam. 91. 63. Dec. 21, 1839, sec. 2, Fam. 196.

60. Dec. 21, 1839, sec. 1, ib. 196. 64. lb. sec. 3, ib.

61. Mar. 7, 1755, sec. 4, Prince 159. 65. Feb. 22, 1785, sec. 6, Prince 163.

62- Dec. 21, 1819, sec. 3, ib. 215.

^ Second section of the Act of Dec. 25, 1837. See preceding ][ 59.
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faction of the court and jury within the time limited by the act of

limitation.

66. Priority of deeds.—In all cases where two or more deeds shall

hereafter be executed by the same person or persons, conveying the same

premises to different persons, the one recorded within twelve months

from the time of execution, if the proffee have no notice of a prior deed,

unrecorded at the time of execution of the deed to him or her, shall

have preference ; and if all be recorded, or not recorded within said time,

the eldest deed shall have the preference.

67. Proof necessary to admit conveyances and mortgages to record.

—Every deed of conveyance or mortgage of either real or personal

property hereafter to be made, may, upon being executed in the presence

of, and attested by a notary public, judge of the superior court, justice

of the inferior court, or justice of the peace, (and in cases of real prop-

erty, by one other witness,) be admitted to record and made evidence

in the different courts of law and equity in this slate, as though the same
had been executed, proved, and attested as heretofore required by the

laws of this state in case of deeds of real property.

68. Deeds attested by one or more witnesses.—All deeds of land which

may have been recorded on the oath of one or more of the subscribing

witnesses, or if subscribed by two or more witnesses, one of whom attested

the same as a judge of the superior court, justice of the inferior court,

justice of the peace, or notary public, shall have been recorded in their

official attestation ; such deeds, though not recorded within the time pre-

scribed by law, shall be admitted in evidence, in the same manner as

deeds which have been duly recorded ; and when the originals of such

deeds are lost or destroyed, and that fact is made known to the court, the

copies of such deeds, taken from the record, and duly attested by the

person having the custody of the same, may be read in evidence before

any court of law or equity in this state.

69. Deeds other than mortgages.—All deeds, other than mortga-

ges, executed and proven, as stated in the preceding section, but not re-

corded, may be recorded within twelve months from the passage of this

act.

70. Deeds attested by one witness or by cleric.—Where any deed of

conveyance has been attested by one justice of the peace or a clerk of

the superior court, and recorded within the time prescribed by law, the

same shall be admitted as evidence in any of the courts of law or equity

in this state, and as such submitted to the jury.

71. Deeds attested by clerhs.—All deeds of conveyance to lands

which have been attested by any clerk of the superior or inferior courts

of this state, and which have been recorded within the line prescribed

by law, the same shall be admitted as evidence in any of the courts of

law and equity in this state ; and as such be admitted to the jury.

72. Deeds not recorded.—All deeds of like character, which have

not been recorded within the time prescribed by law the same may be

66. Dec. 25, 1837, sec. 4, Pam. 91. 70. Dec. 10, 1812, sec. 1, Prince 212.

67. Dec. 26, 1827, sec. 3, Prince 166. 71. Dec. 10, 1841, sec. 1, Pam. 140.

68. lb. sec. 7, ib. 72. lb. sec. 2, ib.

69. Ib. sec. 8, ib. 167.
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yet admitted to record, and be admitted in evidence in any of the

courts of law or equity in this state.

73. Handwriting of witness may be proven.—All deeds, bills of sale,

and other conveyances heretofore or hereafter executed, when the wit-

nesses or witness to the same are or is dead, become insane, or removed

from the state, before the same are proved and recorded, may be recorded

and read in evidence without further proof, upon affidavit in writing-

being made by some disinterested person or persons, before any judicial

officer of this state, and attached to such instrument, proving the hand-

writing of the person making such instrument, and of each of the wit-

nesses thereof.

74. Validity of deeds ^ affidavit not being signed.—All deeds of con-

veyance, mortgages, and other instruments of writing heretofore proved

by a subscribino; witness or witnesses to the same, before any judge of

the superior court, assistant justice, justice of the inferior court, or jus-

tice of the peace, shall, if the witness or witnesses proving the same has

not subscribed his, her, or their name or names to the probate or affidavit,

made before such judj^e of the superior court, assistant justice, justices of

the inferior court, or justice of the peace, of the execution of the deed

of conveyance, mortgage, or other instrument of writing, and which

shall liave been duly recorded, be held, deemed, and considered as legal

and valid to all intents and purposes, and admitted in evidence in any

court of law or equity in this state, as if the said probate and affidavit

had been subscribed by the witness or witnesses proving the same ; any

law, custom, or usage to the contrary notwithstanding ; Provided, that

nothing in this act shall be construed to divest, or in any manner to

affi?ct any right which may have been vested or accrued by the passage

of this act.

SEC. II. RECORD OF MORTGAGES.

75. Existing mortgages.—All deeds of mortgage upon real property

which have been heretofore executed, shall, after having been proved,

as in case of deeds of real property, be recorded in the clerk's office of

the superior court of the county in which such real property may lie,

within twelve months after the passing of this act.

76. Mortgages on personal property.—And that all deeds of mort-

gage upon personal property which have been heretofore executed, shall

be proved by the affidavit of the subscribing witnesses, and recorded in

the clerk's office of the superior court of the county in which the mort-

gager shall have resided at the time of the making of the same, or if he

be dead, in the county where his legal representatives reside at the time

of recording the same; or if there be no legal representatives in the

county where the mortgager last resided previous to his death, within

twelve months after the passage of this act,

77. Validity of existing records of mortgages.—Provided, that

nothing herein contained shall be so construed as to require mortgages

73. Dec. 10, 1841, sec. 1, Fam. 140. 76. Dec. 26, 1827, sec. 1, Frince 165.

74. Dec. 20, 1823,sec. l,Pnnce217. 77. lb. seel, ib.

75. Dec. 26, 1827, sec. 1, ib. 165.
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which have already been recorded to be again recorded, but the same

shall be held and deemed to be legally recorded and admitted in evi-

dence under the laws now in force in this state.

78. Proof of handwriting of witnesses, when admissible.—And
provided also, that if the witnesses to any mortgage are dead, or re-

moved from the county, then the same may be recorded upon the affi-

davit of one or more persons who are acquainted with the handwriting.

79. Mortgages of real or personal property.—All deeds of mortgage

upon real property hereafter to be made, shall be proved in the same

way as is above required by the first section of this act * for the proving of

mortgages of real estate, and shall be recorded in the clerk's office of the

superior court of the county in which such real estate shall lie, within

three months from the date of such deed ; and that all deeds of mort-

gage upon personal property hereafter to be made, shall be proved in

the same manner as is provided in the first section of tliis act * for the

proving of like deeds heretofore made, and shall be recorded in the

clerk's office of the superior court of the county in which the mortgagor

resided at the time of the execution of the said mortgage, within three

months after the date of such mortgage.

80. Mortgages not recorded.—Upon failure to record any mortgage,

as hereinbefore required, within the time or times hereinbefore specified

for recording the same, that then and in such case all judgments ob-

tained before the foreclosure of the said mortgage, and also any mort-

gage executed after the same, and duly recorded, shall take lien on the

said mortgaged property in preference to the said mortgage.

81. Mortgages ofpersonal property made out of the state.—In cases

of mortgages of personal property, executed when the said property so

mortgaged is beyond the limits of this state, and which property shall

be afterwards brought within the liniits of this state, such mortgages

shall be recorded within six months after the said property shall be so

brought in, in the office of the clerk of the superior court of the county

where the person so bringing the said property shall first establish his

residence.

82. When to lose their lien.—If the holder of any mortgage of pro-

perty, so brought into the state, shall fail to record his mortgage at the

place and within the time specified in the preceding section for the re-

cording the same ; then and in such case any and all judgments which

shall have been duly obtained against the said mortgager, before the

foreclosure of such mortgage, shall be entitled to take lien on the said

mortgaged property, prior to the said mortgage: Provided, that if the

said mortgagee or his assignee, or the legal representative of such mort-

gagee or assignee, shall, on foreclosure of the said mortgage, make affi-

davit before the judge or justice granting such foreclosure, that he was

the holder of the said mortgage at the time of the removal of the said

property into this state, and that he did not know, before the expiration

78. Dec. 26, 1827, sec. 1, Prince 165. 81. Dec. 26, 1827, sec. 5, Prince 166.

79. lb. sec. 2, ib. 82. lb. sec. 6, ib.

80. Ib. sec. 4, ib. 166.

* «See 1[ 75, 76.
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of the time fixed as aforesaid for recording such mortgages, that the

said mortgaged property had been removed within this state ; or if the

said debt be not due, and the mortgagee, or his legal representatives, or

assignee, shall make a like affidavit, before a judge or justice as afore-

said, and place the said mortgage and affidavit together on record in the

proper office hereinbefore specified ; then and in such case, the said

mortgage shall be considered and taken from that lime to have and be

entitled to the same lien as if the same had been duly recorded.

83. Privilege of under mortgagees ; liability of mortgagers.—That

nevertheless, if it shall so happen there be more than one mortgage at

the same time, made by any person or persons, to any person or persons,

of the same lands and tenements, negroes, goods, or chattels, the several

late or under mortgagees, who shall have recorded their mortgages, his,

her, or their heirs, executors, administrators or assigns, shall have power

to redeem any former mortgage or mortgages, recorded as aforesaid,

upon payment of the principal debt, interest, and cost of suit, to the

prior mortgagee or mortgagees, his, her, or their heirs, executors, admin-

istrators, or assigns, any thing contained to the contrary thereof in any-

wise notwithstanding ; and all and every person and persons who shall

mortgage the same lands, tenements, negroes, goods, or chattels, a second

time, the former mortgage thereof being in force, and not discharged,

and shall not discover to the second mortgagee in writing, under his or

their hands, shall have no relief, power or liberty of redemption what-

soever, in equity or otherwise, of and in the said after mortgage or

mortgages.
'

y

ART. IV. FRAUDULENT CONVEYANCES AND ASSIGNMENTS.

SEC. I. i^EEDS TO DEFRAUD PURCHASERS.

84. Fraudulent and covinous conveyances.—Forasmuch as not only

the queen's most excellent majesty, but also divers of her highness' good
and loving subjects, and bodies politic and corporate, after conveyances
obtained, or to be obtained, and purchases made or to be made, of lands,

tenements, leases, estates, and hereditaments, for money or other good
considerations, may have, incur, and receive great loss and prejudice by
reason of fraudulent and covinous conveyances, estates, gifts, grants,

charges and limitations of uses, heretofore made, or hereafter to be made,
of, in, or out of lands, tenements or hereditaments so purchased or to be

purchased ; which said gifts, grants, charges, estates, uses and convey-
ances were, or hereafter shall be, meant and intended by the parties that

so make the same to be fraudulent and covinous, of purpose and intent

to deceive such as have purchased or shall purchase the same ; or

else by the secret intent of the parties the same be to their own proper

use, and at their free disposition ; colored nevertheless by a fained coun-

tenance and show of words and sentences, as though the same were
made bona Jide, for good causes, and upon just and lawful considerations.

83. Dec. 24, 17G8, sec. 2, Frince 161. 84. 27 Eliz. iVe.1585, iv, 1, Schley 224.



422 TITLES TO PROPERTY.

85. Conveyances made to deceive purchasers,—For remedy of which
inconveniences, and for the avoiding of such fraudulent, fained and covi-

nous conveyances, gifts, grants, charges, uses, and estates, and for the

maintenance of upright and just deahng in the purchasing of lands, tene-

ments and hereditaments ; Be it ordained and enacted by the authority of

this present parliament. That all and every conveyance, grant, charge,

lease, estate, incumbrance, and limitation of use or uses, of, in, or out of

any lands, tenements, or other hereditaments whatsoever, had or made
any time heretofore sithence the beginning of the queen's majesty's reign

that now is, or at any time hereafter to be had or made, for the intent

and of purpose to defraud and deceive such person or persons, bodies

politic or corporate, as have purchased, or shall afterwards purchase in

fee-simple, fee-tail, for life, lives, or years, the same lands, tenements and
hereditaments, or any part or parcel thereof, so formerly conveyed,

granted, leased, charged, incumbered, or limited in use ; or to defraud

and deceive such as have or shall purchase any rent, profit, or commodity
in or out of the same, or any part thereof, shall be deemed and

taken only as against that person and persons, bodies politic and corpo-

rate, his and their heirs, successors, executors, administrators, and assigns,

and against all and every other person and persons lawfully having or

claiming by, from, or under them, or any of them, which have purchased

or shall hereafter so purchase for money or other good consideration, the

same lands, tenements, or hereditaments, or any part or parcel thereof, or

any rent, profit or commodity in or out of the same, to be utterly void,

frustrate and of none effect ; any pretence, color, fained considera-

tion, or expressing of any use or uses.

86. Penalty of parties to fraudulent conveyances.—All and every the

parties to such fained, covinous, and fraudulent gifts, grants, leases, charges,

or conveyances before expressed, or being privy and knowing of the same

or any of them, which after the twentieth day of April next coming shall

wittingly and willingly put in ure, avow, maintain, justify, or defend the

same or any of them, as true, simple, and done, had, or made, bonafide,

or upon good consideration, to the disturbance or hinderance of the said

purchaser or purchasers, lessees or grantees, or of or to the disturbance

or hinderance of their heirs, successors, executors, administrators or

assigns, or such as have or shall lawfully claim any thing, by, from, or

under them or any of them, shall incur the penalty and forfeiture of one

year's value of the said lands, tenements and hereditaments so purchased

or charged ; the one moiety whereof to be to the queen's majesty,

her heirs and successors, and the other moiety to the party or parties

f)frieved by such fained and fraudulent gift, grant, lease, conveyance, in-

cumbrance, or limitation of use, to be recovered in any of the queen's

courts of record, by action of debt, bill, plaint, or information, wherein

no essoin, protection, or wager of law shall be admitted for the defendant

or defendants ; and also being thereof lawfully convicted, shall suiFer

imprisonment for one half year without bail or mainprise.

87. Bona fide conveyances.—Provided also, and be it enacted by the

85. 27 Eliz. 1585, iv, 2, Schley 225. 87. 27 Eliz. 1585, iv, 4, Schley 229.

86. lb. iv, 3, ib. 224.
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authority aforesaid, That this act or any thing therein contained shall not

extend or be construed to impeach, defeat, make void, or frustrate any

conveyance, assignment of lease, assurance, grant, charge, lease, estate,

interest, or limitation of use or uses, of, in, to, or out of any lands, tene-

ments, or hereditaments heretofore at any time had or made, or hereafter

to be had or made, upon, or for good consideration and bona fide to any

person or persons, bodies politic, or corporate.

88. Lands conveyed with condition of revocation.—If any person or

persons have heretofore sithence the beginning of the queen's majesty's

reign that now is, made, or hereafter shall make any conveyance, gift, grant,

demise, charge, limitation of use, or uses, or assurance of, in, or out of any

lands, tenements, or hereditaments, with any clause, provision, article, or

condition of revocation, determination, or alteration, at his, or their will or

pleasure, of such conveyance, assurance, grants, limitations of uses, or

estates of, in, or out of the said lands, tenements, or hereditaments, or

of, in, or out of any part, or parcel of them, contained or mentioned in

any writing, deed, or indenture of such assurance, conveyance, grant, or

gift ; and after such conveyance, grant, gift, demise, charge, limita-

tion of uses, or assurance, so made or had, shall, or do bargain, sell, de-

mise, grant, convey, or charge the same lands, tenements, or heredita-

ments, or any part or parcel thereof, to any person, or persons, bodies

politic and corporate, for money, or other good consideration paid or

given, (the said first conveyance, assurance, gift, grant, demise, charge,

or limitation not by him or them revoked, made void, or altered, accord-

ing to the power and authority reserved, or expressed unto him or them,

in, and by the said secret conveyance, assurance, gift, or grant, that

then the said former conveyance, assurance, gift, demise, and grant, as

touching the said lands, tenements, and hereditaments, so after bargained,

sold, conveyed, demised, or charged against the said bargainees, vendees,

lessees, grantees, and every of them, their heirs, successors, executors,

administrators, and assigns, and against all and every person and persons,

which have, shall, or may lawfully claim any thing, by, from, or under

them, or any of them, shall be deemed, taken, and adjudged to be void,

frustrate, and of none effect, by virtue and force of this present act.

89. Bona fide mortgages.—Provided, nevertheless, that no lawful

mortgage made, or to be made bona fide, and without fraud or covin,

upon good consideration, shall be impeached or impaired by force of this

act, but shall stand in the like force and effect as the same should have

done if this act had never been had nor made.

90. Penalty for executing second deed.—If any vender or mortgager

of lands, tenements, negroes, or other chattels or hereditaments, within

this province, shall presume to execute a second or other deed of con-

veyance, or sale of the same lands, tenements, negroes, or other chat-

tels or hereditaments, other than the first vender of such lands, tene-

ments, negroes, or other chattels or hereditaments, or a second, or other

deed, of mortgage, w^ithout having taken notice in the said deed of mort-
.

88. 27 Eliz. 1585, iv, 5, Schley 229. 90. Mar. 7, 1755, sec. 2, Prince 158.

89. lb. iv, 6, ib. 230.
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gage of the first or prior mortgage or mortgages, with which the said

lands, tenements, negroes, or other chattels or hereditaments, stand

charged at the time of executing the said deed, all and every person or

persons so offending, shall be tried and punished, and be subject to the

like forfeitures and penalties as the laws of that part of Great Britain,

called England, have provided against all such persons as shall execute

deeds of mortgage without taking notice of all prior mortgages made.

SEC. II. DEEDS TO DEFRAUD CREDITORS.

91. Fraudulent and covinous conveyances.—For the avoiding and

abolishing of feigned, covinous, and fraudulent feofflnents, gifts, grants,

alienations, conveyances, bonds, suits, judgments, and executions, as well

of lands and tenements, as of goods and chattels, more commonly used

and practised in these days than hath been seen or heard of hereto-

fore ; which feoffments, gifts, grants, alienations, conveyances, bonds,

suits, judgments, and executions, have been, and are devised and con-

trived of malice, fraud, covin, collusion, or guile, to the end, purpose,

and intent, to delay, hinder, or defraud creditors and others of their just

and lawful actions, suits, debts, accounts, damages, penalties, forfeitures,

heriots, mortuaries, and reliefs, not only to the let or hinderance of the

due course and execution of law and justice, but also to the overthrow

of all true and plain dealing, bargaining, and chevisance between man
and man, without the which no commonwealth or civil society can be

maintained or continued.

92. Declared void.—Be it therefore declared, ordained and enacted,

&c., That all and every feoffinent, gift, grant, alienation, bargain and con-

veyance of lands, tenements, hereditaments, goods and chattels, or of

any of them, or of any lease, rent, common or other profit or charge out

of the same lands, tenements, hereditaments, goods and chattels, or any

of them, by writing or otherwise, and all and every bond, suit, judgment,

and execution, at any time had or made sithence the beginning of the

queen's majesty's reign that now is, or at any time hereafter to be had or

made, to or for any intent or purpose before declared and expressed, shall

be from henceforth deemed and taken (only as against that person or

persons, his or their heirs, successors, executors, administrators, and

assigns, and every of them, whose actions, suits, debts, accounts, damages,

penalties, forfeitures, heriots, mortuaries, and reliefs, by such guileful,

covinous, or fraudulent devices and practices, as is aforesaid, are, shall or

might be in any ways disturbed, hindered, delayed or defrauded) to be

clearly and utterly void, frustrate and of none effect ; any pretence, color,

feigned consideration, expressing of use, or any other matter or thing to

the contrary notwithstanding.

93. Forfeiture ofparties.—All and every the parties to such feigned,

covinous, and fraudulent feoffment, gift, grant, alienation, bargain, convey-

ance, bonds, suits, judgments, executions and other things before expressed,

and being privy and knowing of the same, or any of them ; which

91. 13 Eliz. 1570, V, 1, Schley 214. 93. 13 Eliz. 1570, v, 3, Schley 216.

93. lb. V, 2, ib. 215.
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at any time after the tenth day of June next corning shall wittingly and

willingly put in ure, avow, maintain, justify, or defend the same, or any

of them, as true, simple, and done, had or made bona fide and upon

good consideration, or shall alien or assign any the lands, tenements,

goods, leases, or other things before mentioned, to him or them conveyed

as is aforesaid, or any part thereof, shall incur the penalty and for-

feiture of one year's value of the said lands, tenements, hereditaments,

leases, rents, commons, or other profits, of or out of the same, and the

whole value of the said goods and chattels ; and also so much money as

are or shall be contained in any such covinous and feigned bond ; the

one moiety whereof to be to the queen's majesty, her heirs and suc-

cessors, and the other moiety to the party or parties grieved by such

feigned and fraudulent feoffment, gift, grant, alienation, bargain, convey-

ance, bonds, suits, judgments, executions, leases, rents, commons, profits,

charges, and other things aforesaid, to be recovered in any of the queen's

courts of record by action of debt, bill, plaint or information, wherein

no essoin, protection, or wager of law shall be admitted for the defendant

or defendants ; and also being thereof lawfully convicted, shall suffer

imprisonment for one half year without bail or mainprise.

94. Bona fide conveyances.—Provided also, and be it enacted by the

authority aforesaid. That this act, or any thing therein contained, shall

not extend to any estate or interest in lands, tenements, hereditaments,

leases, rents, commons, profits, goods or chattels, had, made, conveyed,

or assured, or hereafter to be had, made, conveyed, or assured, which

estate or interest is or shall be upon good consideration, and bona fide

lawfully conveyed or assured to any person or persons, or bodies politic

or corporate, not having at the time of such conveyance or assurance

to them made, any manner of notice or knowledge of such covin, fraud,

or collusion as is aforesaid.

95. Gifts by collusion void.—Because that divers people inherit of

divers tenements, borrowing divers goods in money or in merchandise, of

divers people of this realm, do give their tenements and chattels to their

friends, by collusion thereof to have the profits at their will, and after

do flee to the franchise of Westminster, of St. Martin le Grand of Lon-
don, or other such privileged places, and there do live a great time with

an high countenance of another man's goods and profits of the said ten-

ements and chattels, till the said creditors shall be bound to take a small

parcel of their debt, and release the remnant : It is ordained and assented,

that if it be found that such gifts be so made by collusion, that the said

creditors shall have execution of the said tenements and chattels, as if no

such gift had been made.

96. Fraudulent deeds of gift void.—Where oftentimes deeds of gift

of goods and chattels have been made, to the intent to defraud their

creditors of their duties, and that the person or persons that maketh
the said deed of gift goeth to sanctuary, or other places privileged, and
occupieth and liveth with the said goods and chattels, their creditors

being unpaid : It is ordained, enacted, and established by the assent

94. 13 Eliz. 1570, v, 6, Schley 217. 96. 3 Hen. VII, 1486, iv, 1, Schley 141.

95. 50 Edw. Ill, 1376, vi, 1, ib. 128.
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of the lords spiritual and temporal, and at the request of the commons
in the said parliament assembled, and by the authority of the same, that

all deeds of gift of goods and chattels made or to be made of trust to the

use of that person or persons that made the same deed of gift, be void

and of none effect.

97. Fraudulent assignments in trust void.—Any person or persons

unable to pay his, her, or their debts, who shall at any time hereafter

make any assignment or transfer of real or personal property, stock in

trade, debts, dues, or demands, in trust, to any person or persons, in

satisfaction or payment of any debt, or demand, or in part thereof, for

the use and benefit of his, her, or their creditor or creditors, or for the

use and benefit of any other person or persons, by which any creditor of

the said debtor shall or may be excluded from an equal share or portion

of the estate so assigned or transferred, such assignment, transfer, deed,

or conveyance, shall be null and void, and considered in law and equity

as fraudulent against creditors.

98. Bona fide sales.—Provided nevertheless, that nothing contained

in this act, shall prevent any person or persons in debt, from bona fide

and absolutely selling and disposing of any part or the whole of his, her,

or their estate, so the same be free from any trust for the benefit of the

seller, or any person or persons appointed by him, her, or them.

97. Dec, 19, 1818, sec. 1, Prince 164. 98. Dec. 19, 1818, sec. 2, Prince 165.



CHAPTER XYI.

TITLE BY MARRIAGE, PERSONAL CONTRACT,
LEASES AND RENT.

ANALYSIS.

ART. I. MARRIAGE.

SEC. I. RIGHTS OF HUSBAND.

1. On marriage, the real estate of the wife

rests in the husband.

2. Husband sole heir of intestate wife.

3. Husband may recover rent due in the

right of wife.

4. Dower barred in lands conveyed by hus-

band during coverture.

5. Dower barred in lands conveyed by

officers under execution.

SEC. II. RIGHTS OF WIFE.

6. Husband dying without issue, wife to

inherit.

7. Wife shall not have both jointure and

dower.

8. Wife endov/ed whose jointure is re-

covered.

9. Jointure after marriage may be taken

or refused.

10. Dower not barred in lands mortgaged.

11. Deforcement of dower.

12. Dower lost by covin or default.

13. Wife when entitled to dower in lands

recovered against her husband.

14. Remedy of tenants for life, &c., who
lose their land by default.

15. Fraudulent recovery of dower; remedy
of heir.

SEC. III. ADMEASUREMENT OF DOWER.

16. Writ of admeasurement of dower
;
pro-

cess.

17. Assignment of dower
;
proceedings.

18. Notice by applicant.

19. Right of dower traversable.

20. Lands being in different counties.

21. Returns when made; proceedings.

22. Authority and compensation of persons

making assignments.

23. Time limited for application for dower.

SEC. IV. ELECTION AND FORFEITURE OF DOWER.

24. Time limited for election of dower.

25. Time to be reckoned from the granting

letters testamentary.

26. Dower may be sold
;
proceeds how ap-

propriated.

27. Forfeiture of dower by alienation.

28. Adultery forfeits dower.

ART. 11. PERSONAL CONTRACTS.

SEC I. CONTRACTS IN WRITING.

29, When necessary.

30. Contracts for ten pounds or more.

SEC. II. BILLS OF EXCHANGE.

31. Protest.

32. Form of protest.

33. Notice of protest.

34. Bills lost or miscarried.

35. When protested for non-acceptance.

36. Acceptance by underwriting.

37. Protest when not necessary.

38. Acceptance, full satisfaction of debt.

39. Rights of parties not prejudiced.

40. Damages on domestic bills of exchange.

41. Extended to other cases.

42. Damages on foreign bills of exchange.

43. Rate of damages on the amount.
44. Legal interest may be recovered.

SEC, III, PROMISSORY NOTES.

45. May be endorsed or assigned.

46. Plaintiff or defendant may recover

costs.

47. Persons not authorized to issue.

48. Negotiability,

49. Endorsers not entitled to notice.

50. On the same footing with securities.

51. Exception as to notes in bank.

52. Security may compel the collection of

notes.

SEC. IV. TIME AND INTEREST.

53. Leap-year, how computed.
54. Time computed by calendar months.
55. Legal interest ; interest first paid.

56. Usurious interest.

57. Treble forfeiture repealed.

ART. m. LEASES AND RENTS.

SEC I, PAROL AND WRITTEN LEASES.

58. Parol leases.

59. Leases not exceeding three years.

6(J. Leases and estates of freehold to be in

writing.

61. Recoveries by feigned titles.

62, Tenant for years may falsify feigned

recovery.



428 TITLES TO PROPERTY.

63. Remedy against tenant for years for rent

or waste.

Judgment creditor not defeated by
feigned recovery.

SKC. ir. LESSEES AND LANDLORDS.
at

Double rent when recoverable.

Half year's rent due, landlord may re-

enter.

Mortgages not affected.

68. Lessees when not entitled to injunction.

69. Payment of rent, proceedings to cease.

70. Manner of recovering rents.

7L Renewal of leases.

Attornments, when void.

Grants without attornment.

Rights of certain tenants.

Tenants shall not secrete ejectments

;

penalty.

Landlord may join in ejectment with
tenant.

64

65.

66.

67.

72.

73.

74.

75.

76.

SEC III. RECOVERS OF RENTS.

77. Where the demise is not by deed.

78. Rent recoverable from under tenant in

certain cases.

79. Tenants holding over, when subject to

double rent.

80. Distress warrants.

8L Replevy.

82. Claims.

83. Rents not to have precedence of judg-

ments.

84. Refusal to give possession subjects to

double rent.

85. Re-entry, when authorized.

86. Interest.

87. Suits for rent.

88. Writ of possession.

89. Traverse and trial..

90. Sheriff's fees.

91. Arrearages when not recoverable at

common law.

92. Executors and administrators may re-

cover arrearages.

93. Rents due on life estates.

ART. I. MARRIAGE.

SEC. I. RIGHTS OF HUSBAND.

1. On marriage, the real estate of the ivife rests in the husband.—
In cases of intermarriage, since the twenty-second day of February,

one thousand seven hundred and eighty-five, the real estate belonging

to the wife shall become vested in and pass to the husband, in the same
manner as personal property doth ; and in cases of the death of the

husband thereafter, intestate and without will, the said estate shall

descend and become subject to distribution, in the same manner as per-

sonal property.

2. Husband sole heir of intestate wife.—In every case where a feme-

covert has died within this state, intestate since the said twenty-fifth of

December, one thousand eight hundred and twenty-one, or may here-

after die intestate, the husband shall and may demand and have admin-

istration of their rights and credits, and of other real and personal

estates, and recover and enjoy the same without being subject to distri-

bution.*

3. Husband may recover rent due in the right of wife.—If any man
which now hath, or hereafter shall have, in the right of his wife, any
estate in fee-simple, fee-tail, or for term of life, of or in any rents or fee-

farms, and the same rents or fee-farms now be, or hereafter shall be

due, behind and unpaid in the said wife's life ; then the said husband,

1. Dec. 23, 1789, sec. 2, Prince 225.

2. Dec. 26, 1827, sec. 1, ib. 251.

3. 32 Hen. VIII, 1540, xxxvii, 3, Schley 204.

* The preamble to this act declares that doubts have been entertained as to the

constitutionality of the second section of the act of Dec. 25, 1821, by which the

husband is enthled to administration on the estate of his intestate wife, without

being subjected to distribution. See Prince 251.
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after the death of his said wife, his executors and administrators, shall

have an action of debt for the said arrearages against the tenant of the

demesne that ought to have paid the same, his executors or administra-

tors ; and also the said husband, after the death of his said wife, may-

distrain for the said arrearages, in like manner and form as he might

have done if his said wife had been then living, and make avowry upon
his matter as is aforesaid.

4. Dower barred in lands conveyed by husband during coverture.—
All conveyances of lands and tenements made by the husband alone

during the coverture, shall be legal and valid, and effectually convey the

entire premises therein described, except such lands as the husband may
have become possessed of by his intermarriage with said feme-covert

;

any law, usage, custom, or rule of court, to the contrary notwithstand-

ing : Provided, that nothing herein contained shall prevent the widow
from her right to dower in all lands of which her husband may have
died seized and possessed.

5. Dower barred in lands conveyed by oncers under execution.—All

conveyances of real estate, made by any sheriff, or other ofScer, in pur-

suance of sale made under execution, other legal process, or order of

court, in the lifetime of the husband, shall be as good and effectual, in

bar of the right of dower, as if the conveyance were made by the hus-

band himself.

SEC. II. RIGHTS OF WIFE.

6. Husband dying without issue, wife to inherit.—Whereas, it is

provided in the second section of the act of the twenty-third of De-
cember, one thousand eight hundred and twenty-six, '' That whenever
it shall so happen that any person shall die intestate and without issue,

his wife shall inherit the whole estate, both real and personal, of her

deceased husband, after paying his just debts ;"* and whereas, doubts

are entertained of the constitutional validity of said enactment, on ac-

count of a want of conformity between the title and the body of the act.

Be it therefore enacted. That the said recited second section of the act

of one thousand eight hundred and twenty-six, shall be, and it is hereby
declared to be in full force and effect after the passage of this act, so

far as the same may aftect any case or cases that may hereafter arise.

7. fVife shall not have both jointure and dower.—Whereas, divers

persons have purchased, or have estate made and conveyed of and in

divers lands, tenements and hereditaments, unto them and to their wives,

and to the heirs of the husband, or to the husband and to the wife, and to

the heirs of their two bodies begotten, or to the heirs of one of their

bodies begotten, or to the husband and to the wife for term of their

lives, or for term of life of the said wife ; or where any such estate or

purchase of any lands, tenements or hereditaments, hath been or here-

after shall be made to any husband and to his wife, in manner and form

4. Dec. 26, 1826, sec. 1, Prince 249. 6. Dec. 21, 1829, sec. 1, Frince 253.

5. Dec. 28, 1842, sec. 1. Fam. 75. 7. 27 Hen. VIII, 1535, x, 6, Schley 186.

* See Dawson 225.
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expressed, or to any other person or persons, and to their heirs and

assigns, to the use and behoof of the said husband and wife, or to the

use of the wife, as is before rehearsed, for the jointure of the wife

;

that then in every such case, every woman married, having such jointure

made, or hereafter to be made, shall not claim, nor have title to have

any dower of the residue of the lands, tenements, or hereditaments that

at any time were her said husband's by whom she hath any such

jointure, nor shall demand nor claim her dower of and against them that

have the lands and inheritances of her said husband ; but if she have no

such jointure, then she shall be admitted and enabled to pursue, have,

and demand her dower by writ of dower, after the due course and order

of the common laws of this realm.

8. Wife, endowed whose jointure is recovered.—Provided always, that

if any such woman be lawfully expulsed or evicted from her said joint-

ure, or from any part thereof, without any fraud or covin, by lawful

entry, action, or by discontinuance of her husband, then every such

woman shall be endowed of as much of the residue of her husband's

tenements or hereditaments, whereof she was before dowable, as the

same lands and tenements so evicted and expulsed shall amount or

extend unto.

9. Jointure after marriage may be taJcen or refused,—Provided also,

that if any wife have, or hereafter shall have any manors, lands, tene-

ments or hereditaments, unto her given and assured after marriage, for

term of her life, or otherwise in jointure, except the same assurance be

to her made by act of parliament, and the said wife after that fortune to

overlive her said husband, in whose time the said jointure was made or

assured unto her, that then the same wife so overliving shall and may at

her liberty, after the death of her said husband, refuse to have and take

the lands and tenements so to her given, appointed or assured during

the coverture, for term of her life, or otherwise in jointure, except

the same assurance be to her made by act of parliament, as is aforesaid

;

and thereupon to have, ask, demand and take her dower by writ of

dower or otherwise, according to the common law, of and in all such

lands, tenements, and hereditaments as her husband was and stood

seized of any state of inheritance at any time during the coverture.

10. Dower not barred in lands mortgaged.—Nothing in this act*
contained shall be so construed, deemed, or extended to bar any widow
of any mortgager of lands or tenements, from her dower and right in

and to the said lands and tenements, who did not legally join with her

husband in such mortgage, or otherwise lawfully bar or exclude herself

from such her dower or right.

11. Deforcement of dower.—Widows which after the death of

their husbands are deforced of their dowers, and cannot have their

dowers or quarantine without plea, whosoever deforce them of their

dowers or quarantine of the lands whereof their husbands died seized,

and that the same widows after shall recover by plea ; they that be con-

8. 27 Hen. VIII, 1535, x, 7, Schley 187, 10. Dec. 24, 1768, sec. 3, Prince 161.

9. lb. X, 9, ib. 11. 20 Hen. Ill, 1235, i, 1, Schley 78.

* Act of Dec. 24, 1768. See ante, ch. xv. If 83.
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vIct of such wrongful deforcement shall yield damages to the same

widows ; that is to say, the value of the whole dower to them belong-

ing, from the time of the death of their husband unto the day that the

said widows, by judgment of our courts, have recovered seisin of their

dower, &c., and the deforcers nevertheless shall be amerced at the king's

pleasure.

1*2. Dower lost by covin or default.—In case when a man doth lose

by default the land which was the right of his wife, it was very hard

that the wife, after the death of her husband, had none other recovery

but by a writ of right ; wherefore our lord the king hath ordained, that

a woman after the death of her husband, shall recover by a writ of entry

(whereto she could not disagree during his life) which shall be pleaded

in form underwritten. If the tenant do except against the demand of

the wife, that he entered by judgment, and it be found that his entry

was by default, whereto the tenant must of necessity make answer, if it

be demanded of him, then he shall be compelled to make further an-

swer, and to show his right according to the form of the writ that he

purchased before against the husband and the wife. And if he can verify

that he hath or had right in the land demanded, the woman shall gain

nothing by her writ, which thing if he cannot show, the woman shall

recover the land in demand ; this being observed, that if the husband

absent himself, and will not defend his wife's right, or against his wife's

consent will render the land, if the wife do come before judgment, ready

to answer the demandant, and to defend her right, the wife shall be ad-

mitted. Likewise if tenant in dower, tenant by the law of the land, or

otherwise for term of life, or by gift, where the reversion is reversed, do

make default, or will give up ; the heirs, and they unto whom the reversion

belongeth, shall be admitted to their answer if they come before judg-

ment; and if upon such default or surrender, judgment hap to be given,

then the heirs, or they unto whom the reversion belongeth after the death

of such tenants, shall have their recovery by a writ of entry, in which

like process shall be observed as is aforesaid, in case where the husband

loseth his wife's land by default. And so in the cases aforesaid two
actions do concur, one between the demandant and tenant, and another

between the tenant, showing his right, and the demandant.
13. Wife when entitled to dower in lands recovered against her hus-

band.—In case where the husband, being impleaded for land, giveth up
the land demanded unto his adversary by covin ; after the death of the

husband, the justices shall award the wife her dower, if it be demanded
by writ ; but in case where the husband loseth the land in demand by
default, if the wife, after the death of her husband, demandeth her dower,

it hath been proved that some justices have awarded unto the woman
her dower notwithstanding the default which her husband made, other

justices being of the contrary opinion, and judging otherwise. To the

intent that from henceforth such ambiguity shall be taken away, it is thus

ordained in certain, that in both cases the woman demanding her dower
shall be heard : and if it be alleged against her, that her husband lost

the land, whereof the dower is demanded by judgment, whereby she

12. 13 Edw. I, 1285, iii, 1, Schley 97. 13. 13 Edw. I, 1285, iv, 1, Schley 98.
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ought not to have dower, and then it be inquired by what judgment, and it

be found that it was by default, whereunto the tenant must answer ; then

it behooveth the tenant to answer further, and to show that he had right

and hath in the foresaid land, according to the form of the writ that the

tenant before purchased against the husband ; and if he can show that

the husband of such wife had no right in the lands, nor any other but he

that holdeth them, the tenant shall go quit, and the wife shall recover

nothing of her dower, which thing if he cannot show, the wife shall re-

cover her dower.

14. Remedy of tenants for life, fyc, who lose their land by default.

—And so in these cases, and in certain other following, that is to say,

when the wife being endowed loseth her dower by default, and tenants

in free marriage, by the law of England, or for term of life, or in fee-tail,

divers actions do concur for such tenants, when they must demand their

land lost by default. And when it is come to that point that the ten-

ants must be compelled to show their right, they cannot make answer

without them to whom the reversion of right belongeth ; therefore it is

granted unto them to vouch to warranty as if they were tenants, if

they have a warranty. And when the warrantor hath warranted, the

plea shall pass between him that is seized and the warrantor, accord-

ing to the tenor of the writ that the tenant purchased there, and

by which he recovered by default ; and so from many actions at length

they shall resort to one judgment, which is this, that the demandants

shall recover their demand, or the tenant shall go quit ; and if the

action of such a tenant, which is compelled to shew his right, be

moved by a writ of right, though that the great assize or battail cannot

be joined by the words accustomed, yet it shall be joined by words

convenient ; for, when the tenant, in that he sheweth his right which
belongeth to him by the writ that he before purchased, instead of a

demandant, the warrantor may well defend the right of the tenant, which

is accountable in place of the demandant, as before is said, and offer to

defend the seisin of his ancestors by the body of his freemen, or put

himself in the great assise, and pray recognizance to be made, whether

he hath more right to the land in demand, or else the party before named
;

or otherwise the great assize may be joined thus. Talis defenditjus, etc.,

and so the warrantor may defend the right, and knowledge the seisin of

his ancestor, and put himself in the great assize, etc., and pray recogni-

zance to be made, whether he hath more right in the foresaid land, as in

that whereof he infeofFed such a man, or that such a one released and

quitclaimed, etc., or else the aforesaid party, etc.

15. Fraudulent recovery of dower; remedy of heir.—And where
sometime it chanceth that a woman not having right to demand dower,

the heir being within age, doth purchase a writ of dower against a guar-

dian, and the guardian endoweth the woman by favor, or maketh default,

or by collusion defendeth the plea so faintly, whereby the woman is

awarded her dower in prejudice of the heir ; it is provided, that the heir

when he cometh to full age, shall have an action to demand the seisin

of his ancestor against such woman, like as he should have against any

14. 13 Edw. I, 1285, iv, ], Schley 99. 15. 13 Edw. I, 1285, iv, 1, Schley 101.
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Other deforcer
;

yet so, that the woman shall have her exception

saved against the demandant, to show that she had right to her dower,

which if she can show, she shall go quit and retain her dower, and the

heir shall be grievously amerced, according to the discretion of the jus-

tices ; and if not, the heir shall recover his demand, etc. In like manner

the woman shall be aided, if the heir or any other do implead her for

her dower, or if she lose her dower by default, in which case the default

shall not be so prejudicial to her but that she shall recover her dower, if

she have right thereto, and she shall have this writ :* and to this writ the

tenant shall have his exception, to show that she had no right to be en-

dowed, which if he can verify, he shall go quit ; if not, the woman
shall recover the land whereof she was endowed before. And whereas

beforetime, if a man had lost his land by default, he had none other re-

covery than by a writ of right, which was not maintainable by any that

could not claim of meer right, as tenants for term of life, in free mar-

riage, or in tail, in which estates a reversion is reserved. It is provided,

that from henceforth their default shall not be so prejudicial but that

they may recover their estate by another writ than by a writ of right, if

they have right.

SEC. III. ADMEASUREMENT OF DOWER.

16. Writ of admeasurement of dower ; process.—A writ of admea-

surement of dower shall be from henceforth granted to a guardian :

neither shall the heir, when he cometh to full age, be barred by the suit

of such a guardian that sueth against the tenant in dower feignedly and

by collusion, but that he may admeasure the dower after, as it ought to

be admeasured by the law of England.

f

17. Assignment of dower ; proceedings.—The superior courts of this

state shall have power and authority, upon the written application of any

person entitled to dower in any lands and tenements in this state, to ap-

point five fit and discreet freeholders of the county in which the appli-

cation is made, and cause to be issued by the clerk of said court a

writ for that purpose, to be devised and framed according to the nature

of the case, directing said freeholders, or a majority of them, to enter

upon such lands and tenements, and to admeasure, lay off, and assign the

one-third part of said lands, including the tenements, having regard to

the shape and valuation of such lands: Provided, the said land should

be without any corporate city, village, or public place of business. And
all lands within any corporate city, village, or public place of business,

it shall be the duty of said freeholders, or a majority of them, to admea-

sure, lay ofF, and assign one-third part of all the lands and tenements to

which the applicant is entitled, according to quantity or valuation, as they

16. 13 Edw. I, 1285, vii, Schley 102. 17. Dec. 21, 1839, sec. 1, Fam. 148.

* B'orm of writ inapplicable. Omitted.
j- The remainder of this statute which provides for the admeasurement of dower,

is superseded by the acts of 1824 and 1839. See ][ 17—23. Also omitted.

28
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may think proper, just, and equitable. The persons so appointed, shall

take the following oath :
" I do solemnly swear, or affirm, that 1 will

duly and impartially execute the law to the best of my understanding:

so help me God."

18. Notice by applicant.—Provided, that the persons so applying shall

give notice of twenty days,"* if they reside within the state ; and if they

reside without the state, three months' notice, in one of the public

gazettes of this state, [ofj their intended application for such assignment

of dower ; and provided, also, the application shall not be made until

the expiration of three months after the death of the person to whom
the said lands and tenements belonged.

19. Right of dower traversable,—In case any person or persons

who may be interested in said land, shall traverse or deny the right of

the applicant to such dower, (the grounds of which traverse or denial

shall be plainly and distinctly set forth in writing,) the court shall order

an issue to be made up, and the same shall be tried by a special jury at

the same term, unless it should appear to the court that the principles of

justice should require a continuance, which may be allowed for one term,

and no longer ; and the verdict of the jury shall be final and conclusive

between the parties.

20. Lands being in different counties.—When any person is entitled

to dower in lands and tenements situate in different counties of this

state, application shall be made in the manner and under the restrictions

hereinbefore pointed out by the superior courts in each of such counties,

and the writs granted by said courts shall only extend to the laying off

and assigning dower in the lands and tenements situate within the

county in which such application is made.

21. Returns when made ; proceedings.—The persons appointed for the

purposes hereinbefore expressed, shall return their proceedings on such

writs to the term of the superior court next ensuing the one at which they

were granted, there to remain of record, and which shall be final and con-

clusive between all the parties concerned, unless some person interested

shall show a good and probable matter in bar of the confirmation of such

assignment, or that the applicant is not entitled to so much as hath been

assigned ; in which case the court shall permit an issue to be made up

and tried by a special jury without delay, unless good and sufficient

cause should be shown to the court for a continuance, which may be

granted for one term, and no longer ; and if the jury shall find in favor

of the return and assignment already made, the same shall stand con-

firmed ; but if they should find against it, the court shall forthwith award

another writ directing a new assignment, which shall be executed and

returned as before directed, and which shall be final and conclusive to

18. Dec. 21, 1839, sec. 1, Pam. 158. 20. Dec. 7, 1824, sec. 3, Prince 459.

19. Dec. 7, 1824, sec. 2, Prmce 459. 21. lb. sec. 4, ib.

'*' " To all the parties in interest, their agents, attorneys, or guardians, twenty
days' written notice." Act of Dec. 7, 1824, sec. 1, Piince 459. These being the

only words not contained in the act of 1839, the first section of the act of 1814 is

omitted.
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all the parties ; and in all cases where the assignment so made is con-

firmed by the court, writs of possession, on the application of the per-

son to whom dower is so assigned, shall be issued by the clerk of the

superior court from which the writ originally issued for such assign-

ment, to give such person possession of the lands and tenements so

assigned to them.*

22. Authority and compensation of persons maJcing assignments.—
The persons making such assignment shall be authorized to appoint and

employ a surveyor to assist in executing the writ to them directed, who,
together with themselves, shall be entitled to such compensation for

their services as the court shall deem reasonable and just ; and in case

the person applying for said writ shall refuse or neglect to pay the sum
awarded by the court, execution shall be issued therefor as on a

judgment. =^

23. Time limited for application for dower.— In all cases hereafter

where any husband shall die, application for the assignment of dower
shall be made by his widow, within seven years after his death ; other-

wise her right to dower shall be absolutely barred.

SEC. IV. ELECTION AND FORFEITURE OF DOWER.

24. Time limited for election of doiver.—It shall be the duty of all

widows, within one year after the death of their husbands, to make
their election or portion out of the estate of the deceased ; and any

such widow so failing to make her election, shall be considered as hav-

ing taken her dower or thirds, and shall forever after be debarred from

taking any other part or portion of the said estate.f

25. Time to he reckoned from the granting letters testamentary.—
So much of the above recited actj as requires all widows within one

year after the death of their husbands, to make their election or por-

tion out of the estate of the deceased, be and the same is hereby

repealed ; and in lieu thereof, that it shall be the duty of every widow,
within one year after letters testamentary or of administration have

been granted on her husband's estate, to make her election or portion

out of the estate of the deceased, and failing so to do, shall be subject

to the disability in the above recited act specified.

26. Dower may be sold ; proceeds hoiv appropriated.—Each and
every widow, after having made her election of dower, may have her

dower assigned out of such land or lands as she may be endowable,

according to the laws now of force in this state, or by and with the con-

sent of the executor or administrator, or take one-third part of the pro-

ceeds of the sales thereof, which shall be held by such executor or

22. Dec. 7, 1824, sec. 6, Prince 460. 25. Dec. 9, 1841, sec. 1, Pa7n. 138.

23. Dec. 21, 1839, sec. 1, Pam. 145. 26. lb. sec. 2, ib.

24. Dec. 10, 1807, sec.|4. Prince 238.

* The fifth section superseded by the act of 1839. See ante H 17.

t See next I! 26.

:j: Act of Dec. 10, 1807. See 4 Prince 238.
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administrator in trust for the benefit of said widow, and after her death,

to revert to the estate of her deceased husband : Provided, that nothing

herein contained shall authorize said executor or administrator to lessen

said third part, but that the interest only thereof shall be paid annually

to the widow of such deceased husband ; and provided further, that

the account between the widow and the executor or administrator, shall

be in writing, and shall be recorded and filed in the office of the clerk

of the court of ordinary.

27. Forfeiture of dower by alienation.—If a woman sell or give in

fee, or for term of life, the land that she holdeth in dower, it is ordained

that the heir, or other to whom the land ought to revert after the death

of such w^oman, shall have present recovery to demand the land by a

writ of entry made thereof in the chancery.

28. Adultery forfeits dower.—If a wife willingly leave her hus-

band, and go away, and continue with her avowterer, she shall be

barred forever of action to demand her dower, that she ought to have

of her husband's lands, if she be convicted thereupon, except that her

husband willingly, and without coercion of the church, reconcile her,

and suffer her to dwell with him, in which case she shall be restored to

her action.

ART. n. PERSONAL CONTRACTS.

SEC. I. CONTRACTS IN WRITING.

29. When necessary.—No action shall be brought whereby to charge

any executor or administrator upon any special promise, to answer dam-
ages out of his own estate ; or whereby to charge the defendant upon
any special promise to answer for the debt, default, or miscarriage of

another person ; or to charge any person upon any agreement made upon
consideration of marriage ; or upon any contract or sale of lands, tene-

ments, or hereditaments, or any interest in or concerning them, or

upon any agreement that is not to be performed within the space of one

year from the making thereof; unless the agreement upon which such

action shall be brought, or some memorandum or note thereof, shall be

in writing, and signed by the party to be charged therewith, or some
other person thereunto by him lawfully authorized.

30. Contracts for ten pounds or more.—No contract for the sale of

any goods, wares, and merchandises, for the price of ten pounds sterling

or upwards, shall be allowed to be good, except the buyer shall accept

part of the goods so sold, and actually receive the same, or give some-

thing in earnest to bind the bargain, or in part of payment, or that some

note or memorandum in writing of the said bargain be made and signed

by the parties to be charged by such contract, or their agents thereunto

lawfully authorized.

27. 6 Edw. I, 1278, vii, Schley 96. 29. 29 Ch. II, 1676, iii, 4, Schley 254.
28. 13 lb. 1285, xxxiv, ib. 109. 30. lb. iii, 17, ib. 258.
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SEC. II. BILLS OF EXCHANGE.

31. Protest.—All and every bill or bills of exchange drawn in or dated

at and from any trading city or town, or any other place in the king-

dom of England, dominion of Wales, or town of Berwick-upon-Tweed,

of the sum of five pounds sterling, or upwards, upon any person or

persons of or in London, or any other trading city, town, or any

other place, (in which said bill or bills of exchange shall be acknow-

ledged and expressed the said value to be received,) and is and shall

be drawn payable at a certain number of days, weeks, or months

after date thereof, and from and after presentation and acceptance of

the said bill or bills of exchange, (which acceptance shall be by the

underwriting the same under the party's hand so accepting,) and after

the expiration of three days after the said bill or bills shall become due,

the party to whom the said bill or bills are made payable, his servant,

agent, or assigns, may and shall cause the said bill or bills to be pro-

tested by a notary public, and in default of such notary public, by any

other substantial person of the city, town, or place, in the presence of

two or more credible witnesses, refusal or neglect being first made of

due payment of the same, which protest shall be made and WTitten

under a fair written copy of the said bill of exchange, in the words or

form following

:

32. Form of protest.—Know all men that I, A. B., on the

day of , at the usual place of abode of the said , have

demanded payment of the bill, of the which the above is a copy, which

the said did not pay ; wherefore I, the said , do hereby

protest the said bill. Dated this day of .

33. Notice of protest.—Which protest so made as aforesaid, shall

within fourteen days after making thereof be sent, or otherwise due notice

shall be given thereof, to the party from whom the said bill or bills were

received, who is, upon producing such protest, to repay the said bill or

bills, together with all interest and charges from the day such bill or bills

were protested ; for which protest shall be paid a sum not exceeding the

sum of sixpence ; and in default or neglect of such protest made and
sent, or due notice given within the days before limited, the person so

failing or neglecting thereof, is and shall be liable to all costs, damages,

and interest, which do and shall accrue thereby.

34. Bills lost or miscarried.—Provided, nevertheless, that in case

any such inland bill or bills of exchange shall happen to be lost or mis-

carried within the time before limited for payment of the same, then the

drawer of the said bill or bills is and shall be obliged to give another bill

or bills of the same tenor with those first given, the person or persons to

whom they are and shall be so delivered giving security, if demanded, to

the said drawer, to indemnify him against all persons whatsoever, in

case the said bill or bills of exchange, so alleged to be lost or miscarried,

shall be found again.

31. 9,10Wm.III, 1698,xvii, l,5'cAZe^308. 33. 9, 10 Wm. Ill, 1698, xvii, 2, ^-cAZcy 309.

32. lb. xvii, 1, ib. 309. 34. lb. xvii, 3 ib.



438 TITLES TO PROPERTY.

35. When protested for non-acceptance.—In case, upon presentino- of

any such bill or bills of exchange, the party or parties, on whom the

same shall be drawn, shall refuse to accept the same, by unclerwritino-

the same as aforesaid, the party to whom the said bill or bills are made
payable, his servant, agent, or assigns, may, and shall cause the said bill

or bills to be protested for non-acceptance, as in case of foreign bills of
exchange ; any thing in the said act or any other law to the contrary not-

withstanding: for which protest there shall be paid two shillings, and no
more.

36. Acceptance by underwriting.—Provided, always, that no accept-

ance of any such inland bill of exchange shall be sufficient to charge
any person whatsoever, unless the same be underwritten or endorsed
in writing thereupon ; and if such bill be not accepted by such un-
derwriting or indorsement in writing, no drawer of any such inland

bill shall be liable to pay any costs, damages or interest thereupon, un-
less such protest be made for non-acceptance thereof, and within four-

teen days after such protest, the same be sent, or otherwise notice thereof

be given to the party from whom such bill was received, or left in writing

at the place of his or her usual abode ; and if such bill be accepted, and
not paid before the expiration of three days after the said bill shall be-

come due and payable, then no drawer of such bill shall be compellable

to pay any costs, damages, or interest thereupon, unless a protest be made
and sent, or notice thereof be given, in manner and form above men-
tioned. Nevertheless, every drawer of such bill shall be liable to make
payment of costs, damages, and interest upon such inland bill, if any
one protest be made of non-acceptance, or non-payment thereof, and
notice thereof be sent, given, or left as aforesaid.

37. Protest when not necessary.—Provided, that no such protest

shall be necessary, either for non-acceptance or non-payment of any
inland bill of exchange, unless the value be acknowledged and expressed

in such bill to be received, and unless such bill be drawn for the pay-
ment of twenty pounds sterling or upwards ; and that the protest hereby
required for non-acceptance, shall be made by such persons as are ap-

pointed by the said recited act, to protest inland bills for non-payment
thereof.

38. Acceptance ; full satisfaction of debt.—If any person doth accept

any such bill of exchange, for and in satisfaction of any former debt

or sum of money formerly due unto him, the same shall be accounted

and esteemed a full and complete payment of such debt, if such person

accepting of any such bill for his debt, doth not take his due course to

obtain payment thereof, by endeavoring to get the same accepted and
paid, and make his protest as aforesaid, either for non-acceptance or non-
payment thereof.

39. Rights ofparties not prejudiced.—Provided, that nothing herein

contained shall extend to discharge any remedy that any person may
have against the drawer, acceptor, or endorser of such bill.

35. 3, 4, Ann, 1704, ix, 4, Schley 323. 38. 3, 4, Ann, 1704, ix, 7, Schley 325.

36. lb. ix, 5, ib. 324. 39. lb. ix, 8, ib. 325.

37. Ib. ix, 6, ib. 325
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40. Damages on domestic hills of exchange.—Whenever any bill of

exchange hereafter to be drawn or negotiated within this state, upon any

person or persons of or in any state, territory, or district of the United

States, shall be returned unpaid, and shall have been duly protested for

non-payment in the manner usual in cases of foreign bills of exchange,

the person or persons to whom the same shall or may be payable shall

be entitled to recover, and receive of and from the drawer or drawers,

or the endorser or endorsers of such bill of exchange, five per cent,

damages over and above the principal sum for [which] said bill of ex-

change shall have been drawn, together with lawful interest on the

aggregate amount of such principal sum, from the time at which notice

of such protest shall have been given, and the payment of the said

principal sum and damages shall have been demanded.

41. Extended to other cases.—All the provisions of said act,* be,

and they are hereby extended to all bills of exchange hereafter drawn

(in the state) upon, or made payable [at] any place within the United

States, out of this state, without reference to the residence of the

drawer or acceptor.

42. Damages on foreign bills of exchange.—On the bills of ex-

change drawn in this state after the thirty-first day of January next,

upon any place beyond the limits of the United States, which shall be

returned protested for non-payment, it shall be lawful for the holder or

holders thereof to recover from those liable for the payment thereof the

amount of the said bill of exchange, with postages, protests, other ne-

cessary expenses, and interest upon the amount of these sums from the

date of the protest until the time of presenting the same for payment in

this state, at the rate established at the place at which the bill was pay-

able ; and also such premium upon the face of the bill and the foreign

postages, protest, and necessary expenses, as good bills of exchange

upon the same place which such bill was made payable, or [are] worth,

at the time and place of its demand in this state ; but if such bills are

then and there at a discount, the holder shall deduct such discount upon
and from the items of principal, foreign postage, protest, and necessary

expenses.

43. Rate of damages on the amount.—It shall be lawful for the

holder of such bill of exchange, so returned protested as aforesaid, also

to claim and receive from the person or persons liable therefor, damages
at the rate of ten per cent, upon the amount for which the said bill was
drawn.

44. Legal interest may be recovered.—It shall be lawful for the

holder or holders of such bill or bills returned protested as aforesaid, to

recover the legal interest established in this state, from the time of pre-

sentment for settlement until paid, upon the sum or sums to which he

would be entitled by the before mentioned mode of settlement.

40. Dec. 19, 1823, sec. 1, Prince 454. 43. Dec. 24, 1827, see. 2, Prince 463.
41. Dec. 21, 1839, sec. 1, Pam. 59. 44. lb. sec. 3, ib.

^42. Dec. 24, 1827, sec. 1, Prince 462.

* Act of Dec. 19, 1823. See preceding paragraph.
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SEC. III. PROMISSORY NOTES.

45. May he endorsed or assigned.—All notes in writing, that shall

be made and assigned by any person or persons, body politic or cor-

porate, or by the servant or agent of any corporation, banker, gold-

smith, merchant, or trader, who is usually intrusted by him, her, or

them, to sign such promissory notes for him, her, or them, whereby
such person or persons, body politic and corporate, his, her, or their

servant or agent as aforesaid, doth or shall promise to pay to any other

person or persons, body politic and corporate, his, her, or their order, or

unto bearer, any sum of money mentioned in such note, shall be taken

and construed to be, by virtue thereof, due and payable to any such

person or persons, body politic and corporate, to whom the same is

made payable ; and also every such note payable to any person or per-

sons, body politic and corporate, his, her, or their order, shall be assign-

able orendorsable over, in the same manner as inland bills of exchange

are or may be, according to the custom of merchants ; and that the per-

son or persons, body politic and corporate, to whom such sum of money
is or shall be by such note made payable, shall and may maintain an

action for the same, in such manner as he, she, or they might do, upon

any inland bill of exchange, made or drawn according to the custom of

merchants, against the person or persons, body politic and corporate,

who, or whose servant or agent, as aforesaid, signed the same ; and that

any person or persons, body politic and corporate, to whom such note

that is payable to any person or persons, body politic and corporate, his,

her, or their order, is endorsed or assigned, or the money therein men-
tioned ordered to be paid by endorsement thereon, shall and may main-

tain his, her, or their action for such sum of money, either against the

person or persons, body politic and corporate, who, or whose servant or

agent as aforesaid, signed such note, or against any of the persons that

endorsed the same, in like manner as in cases of inland bills of exchange.

46. Plaintiff or defendant may recover costs.—And in every such

action the plaintiff or plaintiffs shall recover his, her, or their damages

and costs of suit; and if such plaintiff or plaintiffs shall be nonsuited,

or a verdict be given against him, her, or them, the defendant or de-

fendants shall recover his, her, or their costs against the plaintiff or

plaintiffs ; and every such plaintiff or plaintiffs, defendant or defendants,

respectively recovering, may sue out execution for such damages and

costs by capias, fieri facias, or eligit.

47. Persons not authorized to issue.—Provided, that no body politic

or corporate shall have power by virtue of this act, to issue or give out

any notes, by themselves or their servants, other than such as they might

have issued if this act had never been made.

48. Negotiability.—All bonds and other specialties, and promissory

notes, and other liquidated demands, bearing date since the ninth day of

June, one thousand seven hundred and ninety-one, whether for money,

45. 3, 4 Ann, 1704, ix, 1, Schley 320. 47. 3, 4 Ann 1704, ix, 3, Schley 322.

4G. lb. ix, 1, ib. 322. 48. Feb. 16, 1799, sec. 25, Frince 426.
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or other thing, shall be of equal dignity, and be negotiable by endorse-

ment, in such manner and under such restrictions as are prescribed in

the case of promissary notes : Provided, that nothing herein contained

shall prevent the party giving any bond, note, or other writing, from

restraining the negotiability thereof, by expressing in the body thereof

such intention.

49. Endorsers not entitled to notice,—The practice heretofore re-

quired of making a demand of the makers of promissory notes and

other instruments, for the payment and performance of the same, and

their giving notice of such demand within a reasonable time to the en-

dorsers of said promissory notes and other instruments, shall cease and

become entirely unnecessary to bind said endorsers.

50. On the same footing with securities.—And whenever any person

whatever endorses a promissory note or other instrument, he shall be

held, taken, and considered as security to the same, and be in all respects

bound as security, until said promissory note or other instrument is paid

off and discharged, and shall be liable to be sued in the same manner

and in the same action with the principal or maker of said promissory

notes or other instruments.

51. Exception as to notes in banJc.—Provided, always, that nothing

herein contained shall extend to any promissory notes which shall be

given for the purpose of negotiation, or intended to be negotiated at any

chartered bank, or which may be deposited in any chartered bank for

collection ; and provided, also, that nothing contained in this act shall

be [so] construed as to prevent the endorser from defining his liability in

the endorsement.*

52. Security may compel the collection of notes.—In every case which

may hereafter arise where the security or endorser of any promissory note

or other instrument, after the same has or shall become due, has required,

or shall hereafter require the holder thereof to proceed to collect the

same, and the said holder has not proceeded or shall not proceed to do

so, within three months after such notice or requisition, the endorser or

security shall be no longer liable.

SEC. IV. TIME AND INTEREST.

53. Leap-year, how computed.—To take away from henceforth all

doubt and ambiguity, that might arise hereupon, the day increasing in

the leap-year shall be accounted for one year, so that because of that day
none shall be prejudiced that is impleaded, but it shall be taken and
reckoned of the same month wherein it groweth ; and that day, and

the day next going before, shall be accounted for one day.

49. Dec. 26, 1826, sec. 1, Frince 462. 52. Dec. 26, 1831, sec. 1, Prince All.
50. lb. sec. 1, ib. 53. 21 Hen. Ill, 1236, sec. 2, -ScAZe?/ 81.

51. Ib. sec- 1, ib.

Sec. 2 of this act superseded by next T[ 52.
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54. Time computed by calendar months.—In all cases whatsoever,

where time is required to be computed by the month or by months,

the computation shall be by the calendar month, and not by the lunar

month : Provided, always, that this act shall not affect rights or interests

accrued before its passage.

55. Legal interest ; interest first paid.—In future the mode of calcu-

lating interest in this state shall be at and after the rate of eight per

cent, per annum ; and whenever any payment shall be made on any
note, bond, or other instrument, demand, execution, or judgment, where
any interest has accrued on any such note, bond, or other instrument,

execution, or judgment, such payment shall, in the first place, be applied

to the discharge of interest due, and no part of the principal shall be

considered as discharged until the interest shall have been first extin-

guished : Provided, nevertheless, that in all cases where the payment made
shall not be sufficient to discharge all the interest due at the time of pay-

ment, no interest shall at any future payment be calculated on the

balance of interest which was left unpaid.

56. Usurious interest.—All contracts, bonds, notes, and assurances

whatsoever, made after the passage of. this act, for the payment of any

principal or money, goods, wares, or merchandise, or other commodities

whatsoever, to be lent, covenanted, to be performed upon or for any
usury, whereupon or whereby there shall be reserved or taken above the

rate of eight per centum per annum, shall not be void, but the principal

due thereon shall be recoverable at law, and no more.

57. Treble forfeiture repealed.—No forfeiture shall be incurred by
any person who hereafter may reserve or take more than eight per cent,

per annum upon any contract, as contemplated in the first section of this

act. *

ART. III. LEASES AND RENTS.

SEC. I. PAROL AND WRITTEN LEASES.

58. Parol leases.—All leases, estates, interests of freehold, or terms

of years, or any uncertain interest of, in, to, or out of any messuages,

manors, lands, tenements, or hereditaments, made or created by livery and
seisin only, or by parol, and not put in writing, and signed by the par-

ties so making or creating the same, or their agents thereunto lawfully

authorized by writing, shall have the force and effect of leases or estates

at will only, and shall not either in law or equity be deemed or taken

54. Dec. 28, 1838, sec. 1, Pam. 70. 57. Dec. 23, 1822, sec. 2, Prince 295.

55. Nov. 23, 1814, sec. 1, ib. 294. 58. 29 Char. 11, 1676, iii, I, Schley 253.

56. Dec. 23, 1822, sec. 1, ib. 295.

* By the first section of the act ofMarch 27, 1759, which is here alluded to, it is

declared that any person reserving or taking more than eight per cent, interest,

shall forfeit treble the amount of the principal. The section being superseded by
the amendment of Dec. 23, l§22j is omitted. See Prince 294.
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to have any other or greater force or effect ; any consideration for making

any such parol leases or estates, or any former law or usage to the con-

trary notwithstanding.

59. Leases not exceeding three years.—Except, nevertheless, all leases

not exceeding the term of three years from the making thereof, where-

upon the rent reserved to the landlord, during such term, shall amount

unto two-third parts at the least of the full improved value of the thing

demised.

60. Leases and estates of freehold to he in writing.—And moreover,

that no leases, estates, or interests, either for freehold or terms of years,

or any uncertain interest, not being copyhold or customary interest, of,

in, to, or out of any messuages, manors, lands, tenements, or hereditaments,

shall at any time after the said four and twentieth day of June be as-

signed, granted, or surrendered, unless it be by deed or note in writing,

signed by the party so assigning, granting, or surrendering the same, or

their agents thereunto lawfully authorized by writing, or by act and

operation of law.

61. Recoveries by feigned titles.—Where afore this time divers per-

sons have made leases of their manors, lands, tenements, and other here-

ditaments, sometime by their indentures, and sometime without writings,

to other persons for term of years, taking of them great fines for the in-

comes of the same leases ; and after the same leasers, their heirs, or

assigns, have caused and suffered recoveries to be had against them in the

court of our sovereign lord the king, and in other lords' courts, upon

feigned and untrue titles, by craft or covin to put the same termers from

their said terms ; and after such recoveries had, the same recoverees, by

reason of such recoveries and judgments, have entered into the same

manors, lands, tenements, and other hereditaments, so to ferm letten,

and thereof have expulsed the said fermers, contrary to their said leases,

covenants, and agreements ; and because it was doubted to some per-

sons, whether the said termers might falsify such recoveries, or not

:

62. Tenant for years may falsify feigned recovery.—Be it therefore

enacted, &£C., That all such termers shall and may falsify for his term

only such recoveries, as well heretofore had, as hereafter to be had, in

such wise and form as a tenant of a freehold shall and may do by the

course of the common law, where such tenant of freehold was neither

priory nor party to the same recovery.

63. Remedy against tenant for years for rent or waste.—And that

the same termers, their executors and assigns, notwithstanding such re-

coveries so had, shall retain, hold, and enjoy their said terms, according

to their said leases, against all such recoverees, their heirs, and assigns,

as they should or might have done against the said lessors, if such recov-

ery had not been had nor suffered ; and that the said recoverers, their

heirs, and assigns, after such recovery so had, shall have like remedy
against the said termers, their executors, or assigns, by avowry or action

59. 29 Char. II, 1676, iii, 2, Schley 253. 62. 21 Hen. VIII, 1529, xv. 2, Schley 159.

60. lb. iii, 3. ib. 63. lb. xv, 3, ib.

61. 21 Hen. VIII, 1529, XV, 1, ib. 158.
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of debt, for the rents and services reserved upon the same leases, being

due after the same recoveries ; and also like actions against them for

waste done, after the same recoveries so had, in like manner and form

as the said leasors should or might have had, if the same recoveries had

never been had.

64. Judgment creditor not defeated by feigned recovery,—And that

no manner of statute of the staple, statute merchant, nor execution by

eligit, be hereafter avoided, or in any wise made frustrate, by means of

any such feigned recovery ; but that all persons having any lands, tene-

ments, or other hereditaments in execution, or being entitled to have

execution of any manors, lands, or tenements, by any such means, shall

have by force of this statute like remedy to avoid and falsify the same
recoveries, as before is ordained and provided for the lease for term of

years.

SEC. II. LESSEES AND LANDLORDS.

65. Double rent, when recoverable.—In case any tenant or tenants

for any term of life, lives, or years, or other person or persons, who are

or shall come into possession of any lands, tenements, or hereditaments,

by, from, or under, or by collusion with such tenant or tenants, shall

wilfully hold over any lands, tenements, or hereditaments, after the deter-

mination of such term or terms, and after demand made, and notice in

writing given, for delivering the possession thereof, by his or their landlords

or lessors, or the person or persons to whom the remainder or reversion

of such lands, tenements or hereditaments shall belong, his or their agent

or agents thereunto lawfully authorized ; then and in such case such per-

son or persons so holding over, shall, for and during the time he, she, or

they shall so hold over, or keep the person or persons entitled, out of

possession of the said lands, tenements, and hereditaments, as aforesaid,

pay to the person or persons so kept out of possession, their executors,

administrators, or assigns, at the rate of double the yearly value of the

lands, tenements, and hereditaments, so detained, for so long time as the

same are detained, to be recovered in any of his majesty's courts of

record, by action of debt, whereunto the defendant or defendants shall

be obliged to give special bail, against the recovering of which said

penalty there shall be no relief in equity.

66. Half yearns rent due, landlord may re-enter.—As often as it

shall happen that one half year's rent shall be in arrear, and the land-

lord or lessor to whom the same is due hath right by law to re-enter

for the non-payment thereof, such landlord or lessor shall and may, with-

out any formal demand or re-entry, serve a declaration in ejectment for

the recovery of the demised premises, or in case the same cannot be

legally served, or no tenant be in actual possession of the premises, then

to affix the same upon the door of any demised messuage, or in case

such ejectment shall not be for the recovery of any messuage, then upon

64. 21 Hen. VIII, 1529, xv. 4, Schley 160. 66. 4 Geo. II, 1731, xxviii, 2, Schley 359.

65. 4 Geo. II, 1731, xxviii,!, ib. 357.
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some notorious place of the lands, tenements or hereditaments, com-

prised in such declaration in ejectment, and such affixing shall be deemed

legal service thereof, which service or affixing such declaration in eject-

ment, shall stand in the place and stead of a demand and re-entry ; and

in case of judgment against the casual ejector, or nonsuit for not con-

fessing lease, entry, and ouster, it shall be made appear to the court

where the said suit is depending, by affidavit, or be proved upon the

trial, in case the defendant appears, that half a year's rent was due

before the said declaration was served, and that no sufficient distress

was to be found on the demised premises, countervailing the arrears then

due, and that the lessor or lessors in ejectment had power to re-enter

;

then and in every such case the lessor or lessors in ejectment shall

recover judgment and execution, in the same manner as if the rent in

arrear had been legally demanded, and a re-entry made ; and in case

the lessee or lessees, his, her, or their assignee or assignees, or other per-

son or persons claiming or deriving under the said leases, shall permit

and suffer judgment to be had and recovered on such ejectment, and

execution to be executed thereon, without paying the rent and arrears,

together with full costSj and without filing any bill or bills for relief in

equity, within six calendar months after such execution executed ; then,

and in such case, the said lessee or lessees, his, her, or their assignee or

assignees, and all other persons claiming and deriving under the said

lease, shall be barred and foreclosed from all relief or remedy in law or

equity, other than by writ of error, for reversal of such judgment, in

case the same shall be erroneous, and the said landlord or lessor shall,

from henceforth, hold the said demised premises discharged from such

lease ; and if on such ejectment verdict shall pass for the defendant or

defendants, or the plaintiff or plaintiffs shall be nonsuited therein, except

for the defendant or defendants not confessing lease, entry, and ouster,

then in every such case such defendant or defendants shall have and

recover his, her, or their full costs.

67. Mortgages not affected.—Provided always, that nothing herein

contained shall extend to bar the right of any mortgagee or mortgagees of

such lease, or any part thereof, who shall not be in possession, so as

such mortgagee or mortgagees shall and do, within six calendar months
after such judgment obtained, and execution executed, pay all rent in

arrear, and all costs and damages sustained by such lessor, person or

persons entitled to the remainder or reversion as aforesaid, and perform

all the covenants and agreements which on the part and behalf of the

first lessee or lessees are and ought to be performed.

68. Lessees when not entitled to injunction,—In case the said lessee

or lessees, his, her, or their assignee or assig^nees, or other person or per-

sons claiming any right, title, or interest, in law or equity, of, in, or to

the said lease, shall, within the time aforesaid, file one or more bill or

bills for relief, in any court of equity, such person or persons shall not

have or continue any injunction against the proceedings at law on such

ejectment, unless he, she, or they do or shall, within forty days next

67. 4 Geo. II, 1731, xxviii,2, Schley 359. 68. 4 Geo. II, 1731, xxviii, 3, Schley 361.
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after a full and perfect answer shall be held by the lessor or lessors of

the plaintiff in such ejectment, bring into court, and lodge with the

proper officer such sum or sums of money as the lessor or lessors of

the plaintiff in the said ejectment shall, in his, her, or their answer,

swear to be due and in arrear, over and above all just allowances, and

also the costs taxed in the said suit, there to remain till the hearing of

the cause, or to be paid out of the lessor or landlord on good security,

subject to the decree of the court ; and in case such bill or bills shall

be filed within the time aforesaid, and after execution is executed, the

lessor or lessors of the plaintiff shall be accountable only for so much
and no more as he, she, or they shall really and bona fide without fraud,

deceit, or wilful neglect, make of the demised premises from the time

of his, her, or their entering into the actual possession thereof, and if

what shall be so made by the lessor or lessors of the plaintiff, happen to

be less than the rent reserved on the said lease, then the said leasee or

leasees, his, her, or their assignee or assignees, before he, she, or they,

shall be restored to his, her, or their possession or possessions, shall pay
such lessor or lessors, or landlord or landlords, what the money so by

them made fell short of the reserved rent, for the time such lessor or

lessors of the plaintiff, landlord, or landlords, held the said lands.

69. Payment of rent, proceedings to cease.—Provided always, that

if the tenant or tenants, his, her, or their assignee or assignees, do or

shall at any time before the trial in such ejectment, pay or tender to the

lessor or landlord, his executors or administrators, or his, her, or their

attorney in that cause, or pay into the court where the same cause is

depending, all the rent and arrears, together with the costs, then and in

such case, all further proceedings on the said ejectment shall cease and

be discontinued ; and if such lessee or lessees, his, her, or their exe-

cutors, administrators, or assigns, shall, upon such bill filed as aforesaid,

be relieved in equity, he, she, and they shall have, hold and enjoy the

demised lands, according to the lease thereof made, without any new
lease to be thereof made to him, her, or them.

70. Manner of recovering rents.—All and every person or persons,

bodies politic and corporate, shall and may have the like remedy by
distress, and by impounding and selling the same, in cases of rents

seek, rents of assize, and chief rents, which have been duly answered or

paid for the space of three years, within the space of twenty years

before the first day of this present session of parliament, or shall be

hereafter created, as in case of rent reserved upon lease.

71. Renewal of leases.—In case any lease shall be duly surrendered

in order to be renewed, and a nwe lease made and executed by the chief

landlord or landlords, the same new lease shall, without a surrender of

all or any the under leases, be as good and valid to all intents and pur-

poses, as if all the under leases derived thereout had been likewise sur-

rendered at or before the taking of such new lease ; and all and every

person and persons in whom any estate for life or lives, or for years,

69. 4 Geo. II, 1731, xxviii, 4, Schley 362. 71. 4 Geo II, 1731, xxviii, 6, Schley 364.

70. lb. xxviii, 5, ib. 363.
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shall from time to time be vested by virtue of such new lease, and his,

her, and their executors and administrators, shall be entitled to the rents,

covenants and duties, and have like remedy for recovery thereof, and

the under lessees shall hold and enjoy the messuages, lands, and tene-

ments, in the respective under leases comprised, as if the original leases

out of which the respective under leases are derived, had been still kept

on foot and continued, and the chief landlord and landlords shall have

and be entitled to such and the same remedy by distress or entry in and

upon the messuages, lands, tenements, and hereditaments comprised in

any such under lease, for the rents and duties reserved by such new
lease, so far as the same exceed not the rents and duties reserved in the

lease out of which such under lease was derived, as they would have

had in case such former lease had been still continued, or as they would

have had in case the respective under leases had been renewed under

such new principal lease.

72. Attornments, when void.—And whereas, the possession of estates

in lands, tenements, and hereditaments is rendered very precarious by the

frequent and fraudulent practice of tenants, in attorning to strangers,

who claim title to the estates of their respective landlord or landlords,

lessor or lessors, who by that means are turned out of possession of their

respective estates, and put to the difficulty and expense of recovering the

possession thereof by actions or suits at law ; for remedy thereof, be it

enacted, &:c.. That all and every such attornment and attornments, of

any tenant or tenants, of any messuages, lands, tenements or heredita-

ments, within that part of Great Britain called England, dominion of

Wales, or town of Berwick-upon-Tweed, shall be absolutely null and

void to all intents and purposes w^hatsoever ; and the possession of their

respective landlord or landlords, lessor or lessors, shall not be deemed

or construed to be anywise changed, altered, or affected by any such

attornment or attornments : Provided always, that nothing herein con-

tained shall extend to vacate or affect any attornment made pursuant to

and in consequence of some judgment at law, or decree, or order of a

court of equity, or made with the privity and consent of the landlord or

landlords, lessor or lessors, or to any mortgagee after the mortgage is

become forfeited.

73. Grants without attornment.—All grants or conveyances there-

after to be made, by fine or otherwise, of any manors or rents, or of the

reversion or remainder of any messuages or lands, shall be good and
effectual, to all intents and purposes, without any attornment of the

tenants of any such manors, or of the land out of which such rent shall

be issuing or of the particular tenants upon whose particular estates any
such reversions or remainders shall and may be expectant or depending,

as if their attornment had been had and made.

74. Rights of certain tenants.—Provided nevertheless, that no such

tenant shall be prejudiced or damaged by payment of any rent to any

such grantor or conusor, or by breach of any condition for non-pay-

72. 11 Geo. II, 1738, xix, 11, Schley 374. 74. 4 Ann, 1705, xvi, 10, Schley 327.

73. 4 Ann, 1705, xvi, 9, lb. 327.
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ment of rent, before notice shall be given to him of such grant by the

conusee or grantee.

75. Tenants shall not secrete ejectments ; penalty.—And whereas great

inconveniences have frequently happened to landlords by their tenants

secreting declarations in ejectment, which have been delivered to them,

or by refusing to appear to such ejectments, or to suffer their landlords

to take upon them the defence thereof; Be it further enacted, &c.,

That every tenant, to whom any declaration in ejectment shall be de-

livered for any lands, tenements, or hereditaments, in that part of Great

Britian called England, dominion of Wales, or town of Berwick-upon-

Tweed, shall forthwith give notice thereof to his or her landlord or

landlords, or his, her, or their bailiff or receiver, under penalty of for-

feiting the value of three years, improved or rack rent of the premises so

demised or holden in the possession of such tenant, to the person of

whom he or she holds, to be recovered by action of debt to be brought

in any of his majesty's courts of record at Westminster, or in the counties

palatine of Chester, Lancaster, and Durham respectively, or in the

courts of grand sessions in Wales ; wherein no essoin, protection, or

wager of law shall be allowed, nor any more than one imparlance.

76. Landlord may join in ejectment with tenant.—It shall and may be

lawful for the court where such ejectment shall be brought, to suffer the

landlord or landlords to make him, her, or themselves defendant or de-

fendants, by joining with the tenant or tenants, to whom such declaration

in ejectment shall be delivered, in case he or they shall appear ; but in

case such tenant or tenants shall refuse or neglect to appear, judgment

shall be signed against the casual ejector for want of such appearance

;

but if the landlord or landlords of any part of the lands, tenements, or

hereditaments, for which such ejectment was brought, shall desire to ap-

pear by himself or themselves, and consent to enter into the like rule

that by the course of the court the tenant in possession, in case he or she

had appeared, ought to have done ; then the court where such ejectment

shall be brought shall and may permit such landlord or landlords so to

do, and order a stay of execution upon such judgment against the casual

ejector until they shall make further order therein.

SEC. III. RECOVERY OF RENTS.

77. Where the demise is not by deed.—And to obviate some difficul-

ties that many times occur in the recovery of rents, where the demises

are not by deed, be it further enacted, &c., That it shall and may
be lawful to and for the landlord or landlords, where the agreement is

not by deed, to recover a reasonable satisfaction for the lands, tenements,

or hereditaments, held or occupied by the defendant, or defendants, in

an action on the case, for the use and occupation of v/hat was so held or

enjoyed ; and if in evidence on the trial of such action any parole de-

75. 11 Geo. II, 1738, xix, 12, Schley 375. 77. 11 Geo. II, 1738, xix, 14, Schley 376.

76. lb. xix, 13, ib. 376.
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mise, or any agreement, (not being by deed,) whereon a certain rent

was reserved shall appear, the plaintiff in such action shall not therefore

be nonsuited, but may make use thereof as an evidence of the quantum

of the damages to be recovered.

78. Rent recoverable from binder tenant in certain cases,—Where any

tenant for life shall happen to die before or on the day on which any

rent was reserved or made payable upon any demise or lease of any
lands, tenements, or hereditaments, which determined on the death of

such tenant for life, that the executors or administrators of such tenant

for life shall and may in an action on the case recover of and from such

under tenant or under tenants of such lands, tenements, or hereditaments,

if such tenant for life die on the day on which the same was made
payable, the whole, or, if before such day then a proportion of such

rent according to the time such tenant for life lived, of the last year, or

quarter of a year, or other time in which the said rent was growing due

as aforesaid; making all just allowances, or a proportionable part thereof

respectively.

79. Tenants holding over, when subject to double rent.—In case any

tenant or tenants shall give notice of his, her, or their intention to quit

the premises by him, her, or them holden, at a time mentioned in such

notice, and shall not accordingly deliver up the possession thereof at the

time in such notice contained ; that then the said tenant or tenants, his,

her, or their executors or administrators, shall from thenceforward pay to

the landlord or landlords, lessor or lessors, doable the rent or sum, which
he, she, or they should otherwise have paid ; to be levied, sued for, and

recovered at the same times, and in the same manner, as the single rent

or sum before the giving such notice could be levied, sued for, or recov-

ered ; and such double rent or sum shall continue to be paid, during all

the time such tenant or tenants shall continue in possession as aforesaid.

80. Distress warrants.—It shall and may be lawful for any person

who may hereafter have rent due, where the same does not exceed

thirty dollars, to make apphcation to any justice of the peace within

the district where his, her, or their tenant may reside, and obtain from

such justice a distress warrant for the sum claimed to be due, on oath

in writing, for the said rent, and the same may be levied by any con-

stable duly qualified, on any property belonging to the said tenant, who
shall advertise and sell the same under the same rules and regulations as

other sales under execution ; and where any distress shall issue for a

sum exceeding thirty dollars, it shall be levied by the sheriff of said

county, advertised and sold as in cases of other executions.

81. Replevy.—Provided nevertheless, that the party distrained, shall

be entitled to replevy the goods so distrained, by making oath that the

sum, or some part thereof distrained for, is not due, and give security

for the eventual condemnation money, and in that case it shall be the

duty of such officer to return the same to the court having cognizance

of the same, and the same shall be determined by a jury as practised

jn other cases of claims.

78. 11 Geo. II, 1738, xix. 15, Schley 377. 80. Dec. 16, 1811, sec. 1, Frince 687.

79. lb. xix, 18, ib. 378. 81. lb. sec. 1, ib.
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82. Claims.—Where property distrained may be claimed by a third

person, the same shall be claimed on oath, which claim shall be returned,

tried and determined in like manner and under the same rules and regu-

lations as are by law pointed out for the trial of the right of property.

83. Rents not to have precedence of judgments.—In no case a pre-

ference shall be given to persons distraining for rent, where there are

any judgments against the person or property so distrained.

84. Refusal to give possession subjects to double rent.—Where any
tenant shall refuse to give possession of the premises at the end of his

lease, it shall be lawful for the person leasing the same to demand of

such tenant, monthly, double the sum that the same was leased for, and

may recover the same at the expiration of every month, or in the same
proportion for a longer or shorter time, by distress in the manner pointed

out as aforesaid.

85. Re-entry, when authorized.—If any person leasing or renting

land, house, or houses, shall fail to pay the rent at the time the same
shall become due, it shall and may be lawful for the lessor, immediately

thereafter, to enter and retake possession of the premises so by him

leased or rented.

86. Interest.—All contracts for rents, whether verbal or in writing,

shall bear interest from the time the same shall become due.

87. Suits for rent.—And all actions commenced in any of the courts

of this state for the recovery of rent in arrear, shall be tried at the term

to which the same shall be returnable, unless good cause shall be shown
for the continuance thereof, nor shall any such action be continued more
than one term at the instance of either party.

88. Writ of possession.—It shall and may be lawful upon the expi-

ration of any lease or time for which lands have been rented, which are

now in existence, or have already expired, or which shall hereafter exist,

where the tenant or his sub-tenant holds over, and where the owner of

the rented property, or his agent or representative, shall desire to have
possession of the same, to demand of the tenant or tenants the posses-

sion of the rented property, and in case of refusal on the part of the

tenant, or omission on his, her, or their part to deliver possession, it shall

and may be lawful for the owner thereof, or by his or her agent or

representative, to go before the judge of the superior court, or any
justice of the inferior court, or justice of the peace, and make oath that

the lease or term of time for which the land was rented has expired,

and that the tenant refuses, omits, or neglects to give possession ; it shall

be the duty of the person before whom the oath is made, to issue a grant

or warrant, or process directed to the sheriff or his deputy, requiring or

commanding him to deliver to the owner, his agent, or representative,

peaceable, full, and quiet possession of the rented premises, removing the

tenant or tenants with his property found thereon, belonging to such

tenant or tenants, therefrom.

89. Traverse and trial.—When the tenant shall declare on oath that

82. Dec. 16, 1811, sec. 2, Prince 687. 86. Dec. 16, 1811, sec. 6, Prince 687.

83. lb. sec. 3, ib. 87. lb. sec. 6, ib.

84. Ib. sec. 4, ib. 88. Dec. 24, 1827, sec. 1, ib. 688.
85. Ib. sec. 5, ib. 89. Ib. sec. 2, ib.
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his lease, whether written or verbal, is not expired, or that he does not

hold the premises either by lease or rent from tlie said person who has

made the said oath, or by any one holding under him, or them, by rent

or lease, he shall not be removed from the possession of the said pre-

mises, but the sheriff shall return the proceedings to the next superior

court of the county where the land lies, and the fact be there tried ; and

if determined against the tenant or tenants, he shall pay double the rent

received, and the person making the said oath, shall be entitled to a writ

of possession, to be issued from and under the directions of the said

superior court, directed to the sheriff or his deputy, who shall give pos-

session of the premises as prescribed in the first section of this act.

90. Sheriff's fees.—The sheriff, for executing the process aforesaid,

shall be allowed the sum of three dollars, which amount shall be paid

by the tenant, and his goods levied on for that purpose.

91. Arrearages when not recoverable at common law.—For as much
as by the order of the common law, the executors or administrators of

tenants in fee simple, tenants in fee tail, and tenants for term of lives,

of rent services, rent charges, rent seeks, and fee farms, have no remedy

to recover such arrearages of the said rents or fee farms as were due

unto their testators in their lives, nor yet the heirs of such testator, nor

any person having the reversion of his estate after his decease, may dis-

train, or have any lawful action to levy any such arrearages of rents or

fee farms due unto him in his life, as is aforesaid, by reason whereof, the

tenants of the demean of such lands, tenements or hereditaments, out

of the which such rents were due and payable, who of right ought to

pay their rents and farms at such days and terms as they were due, do

many times keep, hold and retain such arrearages in their own hands,

so that the executors and administrators of the persons to whom such

rents or fee farms were due, cannot have or come by the said arrearages

of the same, towards the payment of the debts and performances of the

will of the said testators for remedy thereof.

92. Executors and administrators may recover arrearages.—Be it

enacted, &£c.. That the executors and administrators of every such per-

son or persons, unto whom any such rent or fee farm is or shall be due,

and not paid at the time of his death, shall and may have an action of

debt for all such arrearages, against the tenant or tenants that ought to

have paid the said rent or fee farms so being behind in the life of their

testator, or against the executors and administrators of the said tenants
;

and also, furthermore, it shall be lawful to every such executor and

administrator of any such person or persons unto whom such rent or

fee farm is or shall be due, and not paid at the time of his death as is

aforesaid, to distrain for the arrearages of all such rents and fee farms,

upon the lands, tenements, and other hereditaments, which were charged

with the payment of such rents or fee farms, and chargeable to the dis-

tress of the said testator, so long as the said lands, tenements or here-

ditaments continue, remain, and be in the seizin or possession of the said

tenant in demesne, who ought immediately to have paid the said rent or

90. Dec. 24, 1827, sec. 3, Prince 688. 92. 32 Hen. VIII, 1540, xxxvii,l,;S'c^Ze?/ 202.

91. 32 Hen. VIII, 1540, xxxvii, 1, Schley 202.
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fee farm so being behind, to the said testator in his life, or in the seizin

or possession of any other person or persons claiming the said lands,

tenements, and hereditaments, only by and from the same tenant by pur-

chase, gift, or descent, in like manner and form as their said testator

might or ought to have done in his lifetime, and the said executors and

administrators shall, for the same distress, lawfully make avowry upon

their matter aforesaid.

93. Rents due on life estates.—If any person or persons which now
have, or hereafter shall have, any rents or fee farms for term of life or

lives, of any other person or persons, and the said rent or fee farm now
be, or hereafter, shall be due, behind and unpaid in the life of such person

or persons for whose life or lives the estate of the said rent or fee farm did

depend or continue, and after the said person or persons do die, then he

unto whom the said rent or fee farm was due in form aforesaid, his ex-

ecutors or administrators shall and may have an action of debt against

the tenant in demesne, that ought to have paid the same when it was
first due, his executors and administrators ; and also distrain for the same
arrearages upon such lands and tenements out of the which the said rents

or fee farms were issuing and payable in such like manner and form as he

ought or might have done if such person or persons by whose death the

aforesaid estate in the said rents and fee farms was determined and ex-

pired, had been in full life and not dead ; and the avowry for the taking

of the same distress to be made in manner and form aforesaid.

93. 32 Hen. VIII, 1540, xxxvii, 4, Schley 204.
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ART. I. WILLS IN WRITING. •

SEC. I. ESTATES SUBJECT TO BE DEVISED.

1 . Lands may be devised.—All and every person and persons, hav-

ing, or which hereafter shall have, any manors, lands, tenements, or

1. 32 Hen. VIII, 1540, i, I, Schley 188.
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hereditaments, holden in soccage, or of the nature of soccage tenure, and

not having any manors, lands, tenements, or hereditaments, holden of

the king our sovereign lord by knight's service, by soccage tenure in

chief, of the nature of soccage tenure in chief, nor of any other person or

persons by knight's service, from the twentieth day of July, in the year

of our Lord God one thousand five hundred and forty, shall have full and

free liberty, power, and authority, to give, dispose, will, and devise, as

well by his last will and testament in writing, or otherwise by act or acts

lawfully executed in his life, all his said manors, lands, tenements, or

hereditaments, or any of them, at his free will and pleasure.

2. Lands holden of the king may be devised.—And that all and

every person and persons, having manors, lands, tenements, or heredita-

ments, holden of the king our sovereign Lord, his heirs or successors, in

soccage, or of the nature of soccage tenure in chief, and having any

other manors, lands, tenements, or hereditaments, holden of any other

person or persons in soccage, or of the nature of soccage tenure, and not

having any manors, lands, tenements, or hereditaments, holden of the

king our sovereign Lord by knight's service, nor of any other lord or

person by like service, from the twentieth day of July, in the said year

of our Lord God, one thousand five hundred and forty, shall have full

and free liberty, power, and authority to give, will, dispose, and devise,

as well by his last will or testament in writing, or otherwise by any act

or acts lawfully executed in his life, all his said manors, lands, tenements,

and hereditaments, or any of them, at his free will and pleasure.

3. Estate ofinheritance.—Where it is contained in the same former

statute, within divers articles and branches of the same, that all and

singular person and persons having any manors, lands, tenements, or

hereditaments of the estate of inheritance, should have full and free

liberty, power, and authority to give, will, dispose, or assign, as well by

his last will and testament in writing, or otherwise by any actor acts law-

fully executed in his life, his manors, lands, tenements or hereditaments,

or any of them, in such manner and form as in the same former act more

at large it doth appear ; which words of estate of inheritance, by the

authority of this present parliament, is, and shall be declared, expounded,

taken, and judged of estates in fee simple only.

4. Estates infee simple, severalty, coparcenary, or common.—And also

that all and singular person and persons having a sole estate or interest

in fee simple, or seized in fee simple in coparcenary, or in common in

fee simple, of and in any manors, lands, tenements, rents, or other heredit-

aments, in possession, reversion, remainder, or of rents or services inci-

dent to any reversion or remainder, and having no manors, lands, tene-

ments, or hereditaments, holden of the king, his heirs or successors, or

of any^ other person or persons by knight's service, shall have full and

free liberty, power, and authority to give, dispose, will, or devise, to any

person or persons (except bodies politic and corporate) by his last will

and testament in writing, or otherwise by any act or acts lawfully execu-

ted in his life, by himself solely, or by himself and other jointly, severally

and particularly, or by all those ways, or any of them, as much as in

2. 32 Hen. VIII, 1540. i, 2, Schley 190. 4. 34, 35 Hen. VIII, 1542, v, 4, Schley 207.

3. 34,35 lb. 1542, V, 3, ib. 206.
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him of right is or shall be, all his said manors, lands, tenements, rents,

and hereditaments, or any of them, or any rents, commons, or other profits,

or commodities out of or to be perceived of the same, or out of any

parcel thereof, at his own free will and pleasure.

5. Life estates.—Any estate, pur auter vie, shall be devisable by a will

in writing, signed by the party so devising the same, or by some other per-

son in his presence and by his express directions, attested and subscribed in

the presence of the devisor by three or more witnesses ; and if no such

devise thereof be made, the same shall be chargeable in the hands of the

heir, if it shall come to him by reason of a special occupancy, or assets

by descent, as in case of lands in fee simple ; and in case there be no

special occupant thereof, it shall go to the executors or administrators of

the party that had the estate thereof, by virtue of the grant, and shall be

assets in their hands.

6. Widows may bequeath the crop of their lands.—Also from hence-

forth widows may bequeath the crop of their ground, as well of their

dowers, as of other their lands and tenements.^

SEC. II. PERSONS INCAPABLE.

7. Married women, infants, idiots, and lunatics.—Wills or testaments

made of any manors, lands, tenements, or other hereditaments, by any

woman covert, or person within the age of twenty-one years, idiot, or

by any person de non sane memory, shall not be taken to be good or

effectual in the law.

SEC. III. EXECUTION OF WILLS.

8. Devises of land shall he in writing ; how attested.—All devises

and bequests of any lands or tenements, devisable either by force of

the statute of wills, or by that statute, or by force of the custom of

Kent, or the custom of any borough, or any other particular custom, shall

be in writing, and signed by the party so devising the same, or by some
other person in his presence and by his express directions, and shall be
attested and subscribed in the presence of the said devisor by three

or four credible witnesses, or else they shall be utterly void and of none
effect.

9. Devisee attesting, devise void.—If any person shall attest the

execution of any will or codicil which shall be made after the twenty-

fourth day of June, in the year of our Lord one thousand seven hun-

5. 29 Ch. II, 1676, iii, 12, Schley 258. 8. 25 Geo. II, 1752, vi, 1, Schley 385.

6. 20 Hen. HI, 1235, ii, ib. 79. 9. lb. vi, 2, ib.

7. 34,35 Hen. VIII, 1542, v, 14, ib. 208.

* The latter clause of this chapter ' saving to the lords of the fee all such
services as be due for their dowers and other tenements," being inapplicable is

omitted.
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dred and fifty-two, to whom any beneficial devise, legacy, estate,

interest, gift, or appointment of or affecting any real or personal estate,

other than and except charges on lands, tenements, or hereditaments,

for payment of any debt or debts, shall be thereby given or made,

such devise, legacy, estate, interest, gift, or appointment, shall, so far

only as concerns such person attesting the execution of such will or

codicil, or any person claiming under him, be utterly null and void
;

and such person shall be admitted as a witness to the execution of

such will or codicil, within the intent of the said act ; notwithstanding

such devise, legacy, estate, interest, gift, or appointment mentioned in

such will or codicil.

10. Creditor attesting, competent witness.—In case by any will or

codicil already made or hereafter to be made, any lands, tenements, or

hereditaments, are or shall be charged with any debt or debts ; and any

creditor whose debt is so charged hath attested or shall attest the execu-

tion of such will or codicil, every such creditor, notwithstanding such

charge, shall be admitted as a witness to the execution of such will or

codicil, within the intent of the said act.

11. Credibility of witness determined by the court.—Provided always,

That the credit of every such witness so attesting the execution of any
will or codicil, in any of the cases in this act before mentioned, and all

circumstances relating thereto, shall be subject to the consideration and
determination of the court and the jury, before whom any such witness

shall be examined, or his testimony or attestation made use of; or of the

court of equity, in which the testimony or attestation of any such wit-

ness shall be made use of; in like manner, to all intents and purposes,

as the credit of witnesses in all other cases ought to be considered of and
determined.

12. Attesting devisee where the devise is made void.—No person to

whom any beneficial interest, estate, gift, or appointment shall be given

or made, which is hereby enacted to be null and void as aforesaid, [or

who shall have refused to receive any such legacy or bequest, on tender

made as aforesaid,] and who shall have been examined as a witness con-

cerning the execution of such will or codicil, shall, after he shall have

been so examined, demand or take possession of or receive any profits or

benefit of or from any such estate, interest, gift, or appointment so given

or made to him, in or by any such will or codicil ; or demand, receive,

or accept from any person or persons whatsoever, any such legacy or

bequest, or any satisfaction or compensation for the same, in any man-
ner or under any color or pretence whatsoever.

13. Recording wills or testarnents.—All wills and testaments convey-

ing properties within this province, that have been formerly made and not

recorded in the former office, be registered in the register of records'

office of this province, within three months after the passing of this act,

except such as have been or may be made in Europe, all which shall be

registered as aforesaid, within a twelvemonth and a day, otherwise they

10. 25 Geo.JI, 1752, vi, 2, Schley 386. 12. 25 Geo. II, 1752, vi, 7, Schleij 387.

11. lb. vi, 6, ib. 387. J 3. Mar. 7, 1755, sec. 3, Prince 159.
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are deemed and construed to be void ; and all wills and testanaents here-

after to be made within this province shall be registered as above, within

three months from the death of the testators, in failure of which, the said

wills or testaments shall be deemed and construed to be void and of no

effect.

SEC. IV. REVOCATION OF WILLS.

14. Wills of real estate.—No devise in writing of lands, tenements

or hereditaments, nor any clause thereof, shall at any time after the

said four and twentieth day of June, be revocable, otherwise than by
some other will or codicil in writing, or other writing declaring the

same, or by burning, cancelling, tearing or obliterating the same by

the testator himself, or in his presence and by his directions and con-

sent ; but all devises and bequests of lands and tenements shall re-

main and continue in force until the same be burnt, cancelled, torn or

obliterated by the testator, or his directions, in manner aforesaid, or

unless the same be altered by some other will or codicil in writing, or

other writing of the devisor signed in the presence of three or four wit-

nesses, declaring the same.

15. Wills of personal estate.—No will in writing concerning any

goods or chattels, or personal estate, shall be repealed, nor shall any

clause, devise, or bequest therein be altered or changed by any words,

or will by word of mouth only, except the same be in the life of the

testator committed to writing, and after the writing thereof read unto

the testator, and allowed by him, and proved to be so done by three

witnesses at the least.

16. Marriage, or birth of child.—In all cases where a person, after

having made a will, shall marry or have born a child or children, and

no provision shall be made in said will for the wife after married, or child

or children after born, and shall depart this life without revoking said

will, or altering it subsequent to said after marriage, or subsequent to the

birth of said after born child or children, the justices of the inferior

court of the county, while sitting as a court of ordinary, having juris-

diction of the case, shall pass an order declaring that such person died

intestate ; and his estate shall be distributed under the laws of this state,

regulating the distribution of intestates' estates : Provided, nevertheless,

that either party being dissatisfied with the decision of the said court,

may enter an appeal to the superior court, as in other cases.

17. Legacies when not to lapse.—Where any person named as a le-

gatee in the will of any other person, shall die before the testator,

leaving issue that shall be alive at the death of such testator, the legacy,

provided the same be absolute and without remainder or limitation,

shall not lapse as heretofore, but shall vest in such issue.

14. 29 Ch. II, 1676, iii, 6, Schley 255. 16. Dec. 19, 1834, sec. 1, Prince 254.

15. lb. iii, 22, ib. 260. 17. Dec. 23, 1836, sec. 1, ib. 256.
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ART. 11. NUNCUPATIVE WILLS AND FRAUDULENT!
DEVISES.

SEC. I. NUNCUPATIVE WILLS.

18. When and how made.—No nuncupative will shall be good, where
the estate thereby bequeathed shall exceed the value of thirty pounds,

that is not proved by the oaths of three witnesses (at the least) that

were present at the making thereof; nor unless it be proved that the

testator at the time of pronouncing the same, did bid the persons present,

or some of them, bear witness that such was his will, or to that effect

;

nor unless such nuncupative will were made in the time of the last sick-

ness of the deceased, and in the house of his or her habitation or dwell-

ing, or where he or she hath been resident for the space of ten days or

more, next before the making of such will, except where such person

was surprised or taken sick, being from his own home, and died before

he returned to the place of his or her dwelling.

19. Reduced to writing, within what time.—After six months passed

after the speaking of the pretended testamentary words, no testimony

shall be received to prove any will nuncupative, except the said testi-

mony, or the substance thereof, were committed to writing within six

days after the making of the said will.

20. Probate of nuncupative wills.—No letters testamentary or pro-

bate of any nuncupative will shall pass the seal of any court, till four-

teen days, at the least, after the decease of the testator be fully expired
;

nor shall any nuncupative will be at any time received to be proved,

unless process have first issued to call in the widow, or next of kindred

to the deceased, to the end they may contest the same, if they please.

21. Soldiers and mariners exempted.—Provided always, that not-

withstanding this act, any soldier being in actual military service, or any

mariner or seaman being at sea, may dispose of his moveables, wages
and personal estate, as he or they might have done before the making of

this act.

22. Witnesses to nuncupative wills.—And, whereas, by an act of

parliament, made in the twenty-ninth year of King Charles the Second,

intituled, an act for prevention of frauds and perjuries, it is enacted,

that no nuncupative will shall be good, where the estate thereby be-

queathed shall exceed the value of thirty pounds, that is not proved by
the oaths of three witnesses, at the least, that were present at the making

thereof; it is hereby declared, that all such witnesses as are and ought

to be allowed to be good witnesses upon trials at law, by the laws and

customs of this realm, shall be deemed good witnesses to prove any

nuncupative will, or any thing relating thereto.

18. 29 Ch. II, 1676, iii, 19, Schley 259. 21. 29 Ch. II, 1676, iii, 23, Schley 260.

19. lb. iii, 20, ib. 260. 22. 4 Ann, 1705, xvi, 14, ib. 329.

20. Ib. iii, 21, ib.
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SEC. II. FRAUDULENT DEVISES.

23. Fraudulent wills void.—All wills and testaments, limitations,

dispositions, or appointments, of or concerning any manors, messuages,

lands, tenements, or hereditaments, or of any rent, profit, term, or charge

out of the same, whereof any person or persons at the time of his, her,

or their decease, shall be seized in fee simple, in possession, reversion,

or remainder, or have power to dispose of the same, by his, her, or their

last wills or testaments, to be made after the five and twentieth day of

March in the year of our Lord God one thousand six hundred and ninety

and two, shall be deemed and taken (only as against such creditor or

creditors as aforesaid,* his, her, and their heirs, successors, executors, ad-

ministrators, and assigns, and every of them,) to be fraudulent, and

clearly, absolutely, and utterly void, frustrate, and of none effect; any

pretence, color, feigned or presumed consideration, or any other matter

or thing to the contrary notwithstanding.

24. Action against heir and devisee of an obligor, jointly.—And for

the means that such creditors may be enabled to recover their said debts,

be it further enacted by the authority aforesaid, That in the cases before

mentioned, every such creditor shall and may have and maintain his,

her, and their action and actions of debt, upon his, her, and their said

bonds and specialties, against the heir and heirs at law, of such obligor

or obhgors, and such devisee and devisees, jointly by virtue of this act,

and such devisee or devisees shall be liable and chargeable for a false

plea by him or them pleaded, in the same manner as any heir should

have been for any false plea by him pleaded, or for not confessing the

lands or tenements to him descended.

25. Validity of devise for raising marriage portion.—Provided

always, and be it enacted by the authority aforesaid. That where there

hath been or shall be any limitation or appointment, devise or disposition

of or concerning any manors, messuages, lands, tenements, or heredita-

ments, for the raising or payment of any real and just debt or debts,

or any portion or portions, sum or sums of money, for any child or chil-

dren of any person, other than the heir at law, according to, or in pur-

suance of any marriage, contract or agreement in writing bonafide made
before such marriage, the same and every of them shall be in full force

;

and the same manors, messuages, lands, tenements, and hereditaments,

shall and may be holden and enjoyed by every such person or persons,

his, her, and their heirs, executors, administrators, and assigns, for whom
the said limitation, appointment, devise, or disposition was made, and by

his, her, and their trustee or trustees, his, her, and their heirs, executors,

administrators and assigns, for such estate or interest as shall be so limit-

ed or appointed, devised or disposed, until such debt or debts, portion

or portions, shall be raised, paid, and satisfied.

23. 3 W. & M., 1691, xiv, 2, Schley 282. 25. 3 W. & M., 1691, xiv, 4, Schley 284
24. lb. XIV, 3, ib. 283.

* Creditors of fraudulent devisees. See preamble, Schley 282.
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26. Heir aliening before action, how far liable.—In all cases where
any heir at law shall be liable to pay the debt of his ancestor in regard

of any lands, tenements, or hereditaments, descending to him, and shall

sell, alien, or make over the same, before any action brought, or pro-

cess sued out against him, that such heir at law shall be answerable for

such debt or debts, in an action or actions of debt, to the value of

the said land so by him sold, aliened, or made over; in which cases all

creditors shall be preferred as in actions against executors and adminis-

trators, and such execution shall be taken out upon any judgment or

judgments so obtained against such heir, to the value of the said land, as

if the same were his own proper debt or debts ; saving that the lands,

tenements, and hereditaments, bona fide aliened before the action brought,

shall not be liable to such execution.

27. Value of lands, how ascertained.—Proyided always, that where
any action of debt upon any specialty is brought against any heir, he
may plead reins per descent, at the time of the original writ brought,

or the bill filed against him ; any thing herein contained to the con-

trary notwithstanding ; and the plaintiff in such action may reply, that

he had lands, tenements, and hereditaments, from his ancestor before

the original writ brought or bill filed ; and if upon issue joined thereupon,

it be found for the plaintiff, the jury shall inquire of the value of the lands,

tenements, or hereditaments so descended, and thereupon judgment shall

be given, the execution shall be awarded as aforesaid ; but if judgment
be given against such heir by confession of the action, without confess-

ing the assets descended, or upon demurrer or nihil dicit, it shall be for

the debt and damages ; without any writ to inquire of the lands, tene-

ments, or hereditaments so descended.

28. Devisee chargeable as heir.—Provided also, that all and every

devisee and devisees made liable by this act, shall be liable and chargea-

ble in the same manner as the heir at law by force of this act, notwith-

standing the lands, tenements, and hereditaments to him or them devised,

shall be aliened before the action brought.

ART. III. EXECUTORS AND PROBATE OF WILLS.

SEC. I. EXECUTORS.

29. Debtor when made executor.—In case any person in the province

shall hereafter happen by his will to appoint his debtor to be his executor,

such appointment shall not, in law or equity, be construed or deemed to

be a release or extinguishment of any debt due to the testator, unless the

testator shall in his will expressly declare his intention to devise, bequeath,

or release such debt.

30. Executors entitled to no beneficial interest not expressed in the

will.—No executor or executors in this state shall, either at law or in

equity, be entitled to any beneficial interest under and by virtue of the

26. 3 W. & M., 1691, xiv, 5, Schley 285. 29. Feb. 29, 1764, sec. 5, Prince 223.

27. lb. xiv, 6, ib. 30. Dec. 22, 1828, sec. 1, ib. 252.

28. Ib. xiv, 7, ib. 286.
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will or testament of their testator, [except*] not therein expressly men-

tioned, except their commissions as now allowed by law, but they shall

hold their residuum or undevised real or personal estate as a trustee for

the distributees or next of kin of their deceased testator or testatrix.

31. Executors committing waste.—When it shall be made to appear

to the satisfaction of the court of ordinary, that any executor or execu-

tors of an estate are in insolvent circumstances, and that the estate is

likely to be wasted by the improper conduct of such executor or execu-

tors, it shall be the duty of said court, by order, to compel such executor

or executors to give bond, with approved security, for the faithful ex-

ecution of the trust reposed in him, her, or them, by the said will ; and

in case of failure to comply with such order, to grant letters of adminis-

tration, with the will annexed, to such person as would be entitled

thereto if no such executor had been appointed.

32. Executors of executors chargeable for waste.—All and every the

executor and executors, administrator or administrators of such execu-

tor or administrator of right, who shall waste or convert to his own
use, goods, chattels, or estate of his testator or intestate, shall from hence-

forth be liable and chargeable in the same manner as his or their testa-

tor or intestate should or might have been.f

33. Sale of lands by part of the executors.—Where part of the ex-

ecutors named in any such testament of any such person so making or

declaring any such will of any such lands, tenements, or other heredit-

aments to be sold by his executors, after the death of any such testator,

do refuse to take upon him or them the administration and charge of the

same testament and last will wherein they be so named to be executors,

and the residue of the same executors do accept and take upon them the

care and charge of the same testament and last will ; that then all bar-

gains and sales of such lands, tenements, or other hereditaments, so

willed to be sold by the executors of any such testator, as well hereto-

fore made, as hereafter to be made by him or them only of the said

executors that so doth accept, or that heretofore hath accepted and

taken upon him or them any such care or charge of administration of

any such will or testament, shall be as good and as effectual in the law,

as if all the residue of the same executors named in the said testament,

so refusing the administration of the same testament, had joined with

him or them in the making of the bargain and sale of such lands, tene-

ments, or other hereditaments so willed to be sold by the executors of

any such testator, which heretofore hath made or declared, or that here-

after shall make or declare any such will, of any such lands, tenements,

or other hereditaments after his decease, to be sold by his executors.

34. Executors, within what time to qualify.—It shall be the duty of

31. Dec. 6, 1805, sec. 6, Prince 237. 33. 21 Hen. VIII, 1529, iv, 1, Schley 155.

32. 4, 5 W. & M., 1692, xxiv, 12, Schl 286. 34. Dec. 10, 1807, sec. 2, Frince 238.

* This word is evidently inserted by mistake.

t The siatute to which the preamble of this act refers, is omitted in Mr. Schley's
Digest, for the reason that "it has been enacted word for word by our own legis-

lature."
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all and every such person so left as executor, to be and appear at the

court of ordinary at the first regular court for the probate of the same

;

and in case any such person left as executor should not qualify within

one year after the death of their testator, then and in that case their

rights to qualify shall be considered to be abated and destroyed, and the

said court are hereby prohibited from admitting them to the same.

35. May qualify at any time in certain cases.—It shall and may be

lawful for any executor named in the will of the testator to qualify

under the said will at any time : Provided, the qualification of one or

more takes place within twelve months after the decease of the testator:

Provided also, that the executor and executors who do not qualify

within twelve months from and after the decease of the testator, one of

whom shall do so within twelve months after the decease of the only

qualified executor.

36. Abatement of letters testamentary or of administration.—If any
widow or feme-sole, after obtaining letters testamentary of administra-

tion or of guardianship, shall marry, the letters so granted shall abate

during the coverture, but the husband may be entitled to such letters

upon his giving bond and security, and taking the oath required by law,

or the court of ordinary may in their discretion grant the same to any
other person entitled thereto, according to the laws of this state.

37. Abatement of suits against executrix or administratrix.—Nothing
in the said second section of said act contained,* shall be held, or so

construed as to abate any suit commenced against any feme-sole, as

executrix in her own wrong, who may have married after the institution

of said suit ; but upon the suggestion of said marriage, parties shall be

made, and the cause shall proceed as at common law.

38. Bonds may be required of executors.—And in cases where any
person shall die intestate, and appoint an executor or executors to his

will, against which executor or executors there shall be any charge of

neglect or malpractice, by any devisee, legatee, or creditor, that the

superior court shall hear and determine such charge and complaints, and
if the judge of such court shall determine in favor of the application,

then and in such case the judge of the court shall order and direct that

the executor so complained of, shall give security, in the discretion of

the court, for the faithful execution of the trust.

SEC. II. PROBATE OF WILLS.

39. Where admitted.—When any person shall depart or has departed

this life, testate, and when without the limits of the county of the citizen-

ship of said testator, it shall and may be lawful for the will of the said

testator to be admitted to probate in the county of the residence of the

witnesses to the will of any testator as aforesaid : Provided, said wit-

35. Dec. 15, 1810, sec. 2, Prince 239. 38. Dec. 18, 1792, sec. 1, Pam. 226.

36. Dec. 22. 1828, sec. 2. ib. 252. 39. Dec. 29, 1838, sec. 1, ib. 255.

37. Dec. 21, 1839, sec. 1, Pam. 139.

* Act of Dec. 22, 1828. See preceding T[ 26.
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nesses shall reside at the time of the probate of the will, in the county

where said testator died or may die.

40. Evidence of probate.—The certificate under the hand and offi-

cial seal of the clerk of the court, where such probate may be made,

shall be sufficient authority and evidence of probate, to authorize the

granting of letters testamentary, or administration, with the will an-

nexed, and in the proper county, and under legal restrictions by proper

authority.

41. Witnesses to wills.—It shall be the duty of all and every witness

to any will or wills, to be and appear at the court of ordinary, on the

regular day for the probate of the said will, ready to testify of and con-

cerning the validity of the same ; and the courts of ordinary in this

state shall have, and they are hereby vested with the same powers and

authority that are vested in the superior and inferior courts, for the pro-

duction and punishment of any witness or witnesses, that may be need-

ful to carry into effect the business of the said courts of ordinary.

42. Vuti/ ofclerJc of court where probate is made ; caveat.—The clerk

of the court where such will may be proven as aforesaid, shall transmit the

original will, together with the certificate aforesaid, to the clerk of the

court of the county where letters testamentary or administration are, or

may be granted, and it shall be the duty of the clerk of the court last

aforesaid, to record said will, as is now provided by law, and when a

caveat shall be filed to said will, the same shall be tried in the county

where such letters testamentary or administration are or may be granted.

40. Dec. 29, 1838, sec. 2, Pam. 225. 42. Dec. 29, 1838, sec. 3, Pam. 255.
41. Dec. 10, 1807, sec. 1, Prince 238,

./i>



CHAPTER XVIIL

TITLE BY ADMINISTRATION, DISTRIBUTION, AND
ESCHEAT.

ANALYSIS.

ART. I. DISTRIBUTION AND AD-
MINISTRATION.

SEC. I. DESCENT AND DISTRIBUTION.

1. Estates, real and persona], how consi-

dered and distributed.

2. Who shall inherit on death of child or

widow,
3. Next of kin and representatives.

4. ParentSj when admitted.

5. Whole and half blood.

6. Degrees of consanguinity how investi-

gated.

7. Illegitimate children may inherit from
the mother.

8. May inherit from one another.

9. Certain cases determined by the com-
mon law.

10. Advancements to children,

11. Advancements of less than full portion.

12. Wrongful disseisin, no descent in law.

SEC II. LETTERS OF ADMINISTRATION.

13. Rules of granting letters of adminis-

tration.

14. Where granted.

15. Persons disqualified as executors or ad-

ministrators.

16. Persons entitled to administration.

17. Widow or next of kin entitled.

18. Applicants in the same degree, ordinary

may exercise discretion.

19. Principal creditors may have letters of

administration.

20. Shall pay debts of intestate.

21. May sue for debts.

22. Application for letters of administration.

23. Clerk may grant temporary letters.

24. Administratrix marrying.

SEC III. OATH AND BOND OF ADMINISTRA-

TION.

25. Oath of administrator.

26. Bond of administrator.

27. To whom made payable, and how re-

covered.

28 . Validity of bonds in certain cases.

29. Informality not to impair bonds.
30. Court of ordinary may require security

in certain cases.

31. Sureties for administrators, how re-

lieved.

32. Securities for executors, administrators,

and guardians, how relieved.

33. Fraudulent administration.

34. When executor in his own wrong.

SEC IV. ADMINISTRATOR WITH WILL AN-

NEXED.

35. Administration with will anexed when
granted.

36. Liability of persons detaining a will.

37. Oath of executor and administrator,

with will annexed.

38. Bond of administrator, with will an-

nexed.

39. To whom made payable, and how re-

covered.

SEC. V. ADMINISTRATOR DE BONUS NON.

40. When and by whom appointed.

41. Duty of administrator.

42. Evidence of office.

43. Duty of representatives of deceased.

44. Compensation of administrators.

45. Extended to all cases of intestacy.

46. Additional security when required of

clerks.

ART. II. DUTIES AND OFFICE OF
ADMINISTRATORS IN GENERAL.

SEC I. INVENTORIES AND APPRAISEMENTS.

47. Duty of executors and administrators.

48. Executors and administrators, how
chargeable.

49. Appraisers sworn ; form of oath.

50. Within what time inventories and ap-

praisements to be returned.

SEC II. MANAGEMENT OF ESTATES.

51. Accounts rendered ; liability for neglect.

52. Returns when made, waste how pre-

vented.

53. Process may issue against delinquents;

court may inquire into abuses.

54. Annual returns subject to control of the

court.

55. Accounts of executors, administrators,

and guardians.

56. Returns of non-resident administrators,

&c., how verified.
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57. Proceedings in case of removal of exe-
cutor, administrator, or guardian.

58. Executors removing when not compelled
to give security.

59. Persons liable to make returns ; docket
of names.

60. Liability of clerk for non-compliance.
61. Intestates' estates may be managed at

the discretion of administrator.

62. Proceedings in case of mismanagement.
63. Executors, administrators and guardians

may be removed for w^aste, &c.
64. Revocation of letters

;
proceedings.

65. Letters revoked not to abate suits ; suits

how to proceed.

66. Service of rule nisi for mismanagement.
67. Party removing or absconding, how

served.

68. Personal service not required.

SEC. III. COMMISSIONS.

69. Commissions regulated.

70. Interest upon money loaned.

71. Commissions not allowed for retaining

their own dues.

72. Additional compensation.

73. Commissions, how divided.

ART. IIL SALES, CLAIMS, AND
EXECUTION OF TITLES.

SEC I. SALES BY EXECUTORS, ADMINISTRA-
TORS, AND GUARDIANS.

74. Sales, how advertised.

75. Hours of sale.

76. Property, how offered for sale.

77. Slaves may be sold for division.

78. May be sold by order of court.

79. Real estate may be sold.

80. Real estate of orphans, lunatics, and
idiots, may be sold.

SEC. II. CLAIMS TO PROPERTY.

81. Claims of real property at executor's

or administrator's sale.

82. Claims of personal property.

83. Estates of executors in their own
wnmg made liable.

SEC III. EXECUTION OF TITLES.

84. Contracting vendor of land dying, ex-

ecutor or administrator may execute
title.

85. Description of land ; bond where filed.

86. Contracting vendee dying, title how
perfected.

87. Vendor and vendee dying, title how
made.

ART. IV. DEBTS, DISTRIBUTION,
AND LETTERS DISMISSORY.

SEC I. PAYMENT OF DEBTS ', DIVISION OF
PROPERTY.

88. Precedence of debts due trust estates.

89. Debts in what order to be paid.

90. Notice to creditors.

91. Creditors must make demand, within
what time.

92. Ordinary to pay debts as executors.

93. Distribution of estates by order of
court.

94. Notice required.

95. Estates, when distributed.

96. Second division, when made.
97. Executors and administrators, when

made executors in their own wrong.
98. Support of widows and orphans.

SEC II. LETTERS DISMISSORY.

99. How obtained.

100. Receipts on final settlement.

101. Copy, when substituted as evidence.
102. Receipts not recorded.

103. Clerk's fee.

104. Assets not claimed, how disposed of.

ART. V. ESCHEAT.
SEC I. ESCHEATOR.

105. Clerk of court of ordinary shall act aa
escheator ; oath and bond.

106. Proceedings in case of escheated pro-
perty.

107. Rights of claimants.

108. Claims, how tried.

109. Property heretofore escheated ; suits of
escheator.

110. Rights of creditors and others not af-

fected.

111. Liabilities of escheator.

SEC 11. jury's oath, and forms of PRO-
CESS.

112. Oath of jury.

113. Claims; oath of jury.

114. Forms of p'-ocess settled by judges of
the superior court.

SEC HI. escheated property of aliens.

115. Duty of the court of ordinary.

116. Notice to creditors; how paid.

117. Duty of escheator in paying over

money.
118. Lands devised to aliens not to escheat.

119. Validity of certain escheat sales.

120. Personal estate, when escheated.

121. Sale of perishable property of aliens.

ART. I. DISTRIBUTION AND ADMINISTRATION,

SEC. I. DESCENT AND DISTRIBUTION.

1. Estates real and personal, how considered and distributed.—When
any person holding real or personal estate, shall depart this life intestate,

1. Dec. 12, 1804, sec. 1, Frince 233.

30
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the said estate, real and personal, shall be considered as altogether of the

same nature, and upon the same footing,* so that in case of there being

a widow and child, or children, they shall draw equal shares thereof,

unless the widow shall prefer her dower, in which event she shall have

nothing further out of the real estate, than such dower; but shall never-

theless receive a child's part or share out of the personal estate.

2. Who shall inherit on death of child or widow.—And in case

any of the children shall die before the intestate, their lineal descendants

shall stand in their place and stead ; in case of there being a widow, and

no child, or children, or representative of children, then the widow shall

draw a moiety of the estate, and the other moiety shall go to the next

of kin, in equal degree, and their representatives. If no widow, the

whole shall go to the child, or children.

3. Next of Mn and representatives.—If neither widow, child, or

children, or legal representative of the children, the whole shall be dis-

tributed among the next of kin, in equal degree, and their representatives
;

but no representation shall be admitted among collaterals, further than

the child or children of the intestate's brothers and sisters.

4. Parents, when admitted.—1( the father or mother be alive, and the

child dies intestate, and without issue, such father or mother, in case the

father be dead, and not otherwise, shall come in on the same footing

as brother or sister would do : [Provided, that such mother, after having
intermarried, shall not be entitled to any part or portion of the estate of

such child, who shall die intestate and without issue, unless it shall be
the last or only child.f

j

5. Whole and half blood.—And in case a person dying without issue,

leaving brothers or sisters, of the whole and half blood, then the brothers

and sisters of the whole and the half blood, in the paternal line only,

shall inherit equally
; but if there shall be no brother or sister, or issue

of brother or sister, of the whole or half blood in the paternal line, then
those of the half blood, and their issue in the maternal line, shall inherit.

6. Degrees of consanguinity ; how investigated.—The next of kin
shall be investigated by the following rules of consanguinity, viz.

:

children shall be nearest; parents, brothers, and sisters, shall be equal in

respect to distribution ; and cousins shall be next to them.

7. Illegitimate children may inherit from the m^othcr.—Where any
woman shall die intestate, leaving children commonly called illegitimate

or natural, born out of wedlock, and no children born in lawful wedlock
all such estate, whereof she shall die seized or possessed, whether real or
personal, shall descend to, and be equally divided among such illeo-iti-

2. Dec. 12, 1804, sec. 1, Prince 233. 5. Dec. 12, 1804, sec. 1, Prince 233.
3- lb. sec. 1, ib. 6. lb. sec. 1, ib. 2.34.
4. Ib. sec. 1, ib. 7. Dec. 13, 1816, sec. 1, ib. 202.

* The first clause of the fir.«t section of the act of Dec. 25, 1821, being but a
transcript of the first part of this section, with a general reference to the rule of
distrihuiion, as established by this act, is omitted.

t The first proviso of the act of Dec. 12, 1804, sec. 1, is repealed hy the act of
Dec. 22, 1843, vvfiich act substi'ntes the above in lieu thereof. The second proviso
is also repealed by the act of Dec. 11, 1841. See Pam. 126.
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mate or natural born children, and their representatives, in the same

manner as if they had been born in wedlock.

8. May inherit from one another.—And if any such illegitimate

or natural born child shall die intestate, without leaving any child or

children, his or her estate, as well real as personal, shall descend to, and

be equally divided among his or her brothers and sisters, born of the

body of the same mother, and their representatives in the same man-

ner, and under the same regulations and restrictions as if they had been

born in lawful wedlock.

9. Certain cases determined hy the common law.—And should any

case arise, which is not expressly provided for by this act, respecting

intestates' estates, the same shall be referred to and determined by the

common law of this land, as it hath stood since the first settlement of

this state, except only, that real and personal estate shall always be con-

sidered in respect to such distribution as being precisely on the same

footing.

10. Advancements to children.—But whenever there shall be a child

or children of an intestate, who shall have any estate by settlement of

the intestate, or shall be advanced by the intestate in his or her lifetime,

by portion or portions, equal to the share which shall by such distribu-

tion be allotted to the other children to whom such distribution is to be

made, he, she, or they, in that case shall receive no further distribution

of the said intestate's estate.

11. Advancements of less than full portion.—And whenever any

child shall have an estate by settlement from said intestate, or shall be

advanced by the intestate in his or her lifetime b}'' portion, not equal to

the share which may be due to the other children by distribution as now
established ; then, so much of the surplusage of the estate of such

intestate as shall make the estate of all the children of such intestate to

be equal, as near as can be estimated ; Provided such advancements,

when brought into hotchpot, shall be estimated according to the value

of the property at the time such advancement was made, and no interest

allowed thereon.

12. Wrongful disseisin no descent in law.—Where divers persons of

their insatiable minds have heretofore, by strength and without title, entered

into manors, lands, tenements, and other hereditaments, and wrongfully

disseised the rightful owners and possessors thereof, and so being seised

by disseisin, have thereof died seised, by reason of which dying seised,

the disseisee, or such other persons as before such descent might have

lawfully entered into the said manors, lands and tenements, were and be

thereby clearly excluded of their entry into the said manors, lands, and

tenements, and put to their action for their remedy and recovery therein to

their great costs and charges ; for reformation whereof, be it enacted by

the authority of this present parliament. That the dying seised hereafter

of any such disseisor, of or in any manors, lands, tenements, or other

hereditaments, having no right or title therein, shall not be taken or

deemed from henceforth any such descent in the law, for to toll or take

8. Dec. 13, 1816, sec. 1, Prince 202. 11. Dec. 25, 1821, sec. 1, Prince 247.

9. Dec. 23, 1789, sec. 2, ib. 225. 12. 32 Hen. VIII, 1540, xxxiii, Schley 198.

10. Dec. 25, 1821, sec. 1, ib. 247.



46R TITLES TO PROPERTY.

away the entry of any such person or persons, or their heirs, which at

the time of the same descent had good and lawful title of entry into the

said manors, lands, tenements, or hereditaments, except that such disseisor

hath had the peaceable possession of such manors, lands, tenements, or

hereditaments, whereof he shall so die seised, by the space of five years

next after the disseisin therein by him committed, without entry or con-

tinual claim by or of such person or persons as have lawfully title there-

unto.

SEC. II. LETTERS OF ADMINISTRATION.

13. Rules of granting letters of administration.—The same rules

shall obtain in regard to the granting letters of administration on intes-

tates' estates, as are before mentioned for the distribution thereof.*

14. Where granted.—In all cases hereafter, letters of administration

shall only be granted by the court of ordinary, of the county where the

deceased resided at the time of his death, if a resident of this state.

15. Persons disqualified as executors or administrators.—No letters

testamentary, or of administration, shall be granted to any person or

persons who is or are not a citizen or citizens of the United States, resid-

ing in the state of Georc^ia.o ...
16. Persons entitled to administration.—In case where a man dieth

intestate, the ordinaries shall depute the next and most lawful friends of

the dead person intestate to administer his goods ; which deputies shall

have an action to demand and recover as executors, the debts due to the

said person intestate in the king's court, for to administer and dispend for

the soul of the dead ; and shall answer also in the king's court to other

to whom the said dead person was holden and bound ; in the same man-
ner as executors shall answer. And they shall be accountable to the

ordinaries, as executors be in the case of testament, as w^ell of the time

past as the time to come.

17. Widow or next of kin entitled.—And in case any person die in-

testate, or that the executors named in any such testament refuse to

prove the said testament, then the said ordinary, or other person or per-

sons having authority to take probate of testaments, as is above said,

shall grant the administration of the goods of the testator or person de-

ceased, to the widow of the same person deceased ; or to the next of

his kin, or to both, as by the discretion of the same ordinary shall be

thought good, taking surety of him or them, to whom shall be made such

commission, for the true administration of the goods, chattels, and debts,

which he or they shall be so authorized to minister.

18. Applicants in the same degree ordinary may exercise discretion.

—And in cases where divers persons claim the administration as next of

kin, which be equal in degree of kindred to the testator, or person

deceased, and where any person only desireth the administration as next

of kin, where indeed divers persons be in equality of kindred, as is afore-

said, that in every such case the ordinary to be at his election and liberty

13. Dec. 23, 1789, sec. 2, Prince 225. 16. 31 Edw. Ill, 1357, xi, Schley 125.

14. Dec. 21, 1839, sec. 4, Pam. 39. 17. 21 Hen. VIII, 1529, v, 3, Schley 156.

15. Dec. 7, 1805, sec. 2, Prince 238. 18. lb. v, 3, ib.

* Cases not expressly provided for. See preceding 1[ 9.
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to accept any one or more making request, where divers do require the

administration.

19. Principal creditors may have letters of administration.—No let-

ters of administration shall hereafter be granted by the ordinary of this

province to any person or persons whomsoever, as principal creditor or

creditors to any intestate, but upon special trust and confidence, and for

the benefit of all and singular the rest of the creditors.

20. Shall pay debts of intestate.—And that all debts of an equal

nature shall be discharged by such administrator or administrators in

average and proportion, as far as the assets of the intestate shall extend,

and that no preference shall be given amongst the creditors in equal

degree.

2 1 . May suefor debts.—And that every such administrator and admin-

istrators shall be obliged to sue for such debts which he or they may
reasonably expect to recover, or at the request and proper charges of

any of the creditors of the intestate, assign and empower them, or any of

them, to sue for the debts outstanding to the estate of such intestate.

22. Application for letters of administration.—All applications for

letters of administration shall be made to the clerk of such court of ordi-

nary, who shall give notice thereof in one of the public gazettes of this

state, and by advertisement at the court-house of such county, at least

thirty days before the sitting of the said court of ordinary.

23. Cleric may grant temporary letters.—And such clerk may, at his

discretion, grant letters to collect and take care of the effects of the de-

ceased, until the meeting of such court ; and the said court shall also grant

such letters in all cases where there shall be an appeal from the determi-

nation thereof to the superior court, and in either case, the person obtain-

ing such temporary letters of administration, shall give bond and security

for the faithful performance of the trust reposed in such person or

persons.

24. Administratix marrying.—If any widow, after having obtained

letters of administration, shall marry again, it shall be in the discretion

of the judge of the superior court, to revoke the administration to her

granted, or join one or more of the next of kin to the intestate, in the

administration with her.

SEC. III. OATH AND BOND OF ADMINISTRATOR.

25. Oath of administrator.—Every administrator, when letters are

granted to him, shall take the following oath or affirmation, as the

case may be, before the register of probates :
" I do solemnly swear, or

affirm, that A. B., deceased, died without any will, as far as I know or

believe, and that I will well and truly administer on all and singular the

goods and chattels, rights and credits of the said deceased, and pay all

his just debts, as far as the same will extend, and the law requires me
;

19. Feb. 29, 1764, sec. 8, Frince 223. 23. Feb. 16, 1799, sec. 2, Prince 231.

20. lb. sec. 8, ib. 24. Dec. 18, 1792, sec. 9, ib. 228.

21. Ib. sec. 8, ib. 25. Ib. sec. 7, ib. 227.

22. Feb. 16, 1799, sec. 2, ib. 231.
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and that I will make a true and perfect inventory of all and singular,

the goods and chattels, rights and credits, and a just return thereof, when
thereunto required, so help me God."

26. Bond of administrator.—And such administrator shall also enter

into bond with good security, to be appointed by the register, in a sum
equal to the full value of the estate, with a condition following, to wit

:

" The condition of the above obligation is such, that if the above bound
A. B., administrator of the goods, chattels, and credits of C. D., de-

ceased, do make a true and perfect inventory of all and singular the

goods, chattels, and credits, of the said deceased, which have or shall

come to the hands, possession, or knowledge of the said A. B., or into

the hands or possession of any other person or persons for him ; and
the same so made, do exhibit into the said court of , when he shall

be thereunto required ; and such goods, chattels, and credits, do well and
truly administer according to law, and do make a just and true account

of his actings and doings thereon, when required by the superior court,

or register of probates for the county ; and all the rest of the goods,

chattels, and credits, which shall be found remaining upon the account

of the said administration, the same being first allowed by the said court,

shall deliver and pay to such persons respectively, as are entitled to the

same by law; and if it shall hereafter appear, that any last will and tes-

tament, was made by the said deceased, and the same be proved before

the court, and the executors obtain a certificate of the probate thereof,

and the said A. B, do in such case, if required, render and deliver up

the said letters of administration, then this obligation to be void, else

remain in full force."

27. To whom made payable, and how recovered.—Which bond shall

be made payable to the register of probates for the county in which the

same shall be given, and to his successors in office, and recorded in the

clerk's office of the superior court, and may be sued in like manner as

is prescribed in the preceding clause of this act, in the case of bonds

given by executors with the will annexed ;
* and in case the register

shall fail to take bond with sufficient security as aforesaid, such register

shall be liable to be sued for all the damages arising from such neglect,

by any person or persons interested in the estate.

28. Validity of bonds in certain cases.—All bonds or other instru-

ments in writing heretofore given, or that may hereafter be given, in

order to secure the faithful administration of any testate or intestate's

estate or estates, or the guardianship of the person and property, or the

person or property of any minor or minors, or insane person or persons,

orphan or orphans, made payable to the court of ordinary, members of

the inferior court, judges of the inferior court, justices of the court of

ordinary, judges of the inferior court sitting for ordinary purposes, judges

of the court of ordinary, or justices of the inferior court sitting for ordi-

nary purposes, in any county in this state, not heretofore the subjects of

adjudication, or not now under adjudication before any judicial tribunal

having competent authority, be, and the said bonds and other instru-

26. Dec. 18, 1793, sec. 8, Prince 227. 28. Dec. 8, 1841, sec. 1. Pam. 136.

27. lb. sec. 8, ib.

* See post IF 39.
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merits so given as aforesaid, or that may hereafter be given, are declared

binding, legal and valid, in any court of law and equity in this state

having cognizance of the same, against such administrator or administra-

tors, executor or executors, guardian or guardians, and his, her, or their

security or securities ; and that in all cases not adjudicated as aforesaid,

the said courts, justices, members or judges shall be held, deemed, and

considered legal obligors * of such bonds.f

29. Informality not to inipair ho7ids.—No formal variance in any part

of the aforesaid bonds or other instruments that have been or may be

given shall in any wise impair or destroy the validity thereof; but each

and every of the said bonds or other instruments that have been or may
hereafter be given shall be construed according to the true intent and

meaning thereof.

30. Court of ordinary may require security in certain cases,—The
said court shall have power and authority, upon complaint made and

cause shown by any security of any administrator or guardian, that his

principal is mismanaging his estate upon which he is the administrator or

guardian, to pass an order requiring such administrator or guardian to

show cause, if any they have, at the next term, why such security should

not be discharged from his securityship, and such administrator or

guardian compelled to give new security, or their administration or guard-

ianship revoked, as to the said court shall seem expedient, and upon the

revocation of such administration, or upon the revocation of any letters

testamentary as provided by law, and granting administration de bonis

non, suits brought by or against the former administrator, shall not for

this cause be abated, but the removal of such administrator or executor

being suggested on record, a sci. fa. may issue to make such administra-

tor de bonis non, a party at any time after the granting of such letters

de bonis non,

31. Sureties for administrators, hoiv relieved.—If the sureties for

administrators conceive themselves in danger of being injured by such

suretiship, they may petition the superior court of the county wherein

they stand bound, for relief; which court shall summon the administrator

to appear, and thereupon make such order or decree as shall be sufficient

to give relief to the petitioner.

32. Securities for executors, administrators, and guardians, how re-

lieved.—Whenever securities for executors, administrators, or guardians,

conceive themselves in danger of suffering thereby, and petition the

court of ordinary for relief, the said court shall cause the executor, ad-

ministrator, or guardian, to be summoned to appear before them at the

next sitting thereof, and shall make such order, and give such relief in

the case, by counter security or otherwise, as to the said court shall seem
just and equitable.

29. Dec. 8, 1841, sec. 2, Pain. 137. 31. Dec. 18, 1792, sec. S, Prince 228.

30. Dec. 15, 1810, sec. 8, Prmce 241. 32 Dec. 6, 1805, sec. 5, ib. 237.

* Should be obligees.

f The act of Dec. 17, 1825, is retrospective only in its operation. The act given
is made prospective as well as retrospective by the introduction of the words '' or

that may hereafter be given." See Pri7ice 248.
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33. Fraudulent administration.—Forasmuch as it is often put in ure

to the defrauding of creditors, that such persons as are to have the

administration of the goods of others dying intestate committed unto

them if they require it, will not accept the same, but suffer or procure

the administration to be granted to some stranger of mean estate, and

not of kin to the intestate, from whom themselves or others by their

means do take deeds of gifts and authorities by Jetterof attorney, where-

by they obtain the estate of the intestate into their hands, and yet stand

not subject to pay any debts owing by the same intestate, and so the

creditors for lack of knowledge of the place of habitation of the admin-

istrator, cannot arrest him, nor sue him; and if they fortune to find him
out, yet for lack of ability in him, to satisfy of his own goods, the value

of that he hath conveyed away of the intestate's goods, or released of

his debts by way of wasting, the creditors cannot have or recover their

just and due debts :

34. When executor in his own wrong.—Be it enacted, he, That every

person and persons that hereafter shall obtain, receive, and have any

goods or debts of any person dying intestate, or a release or other dis-

charge of any debt or duty that belonged to the intestate, upon any

fraud, as is aforesaid, or without such valuable consideration as shall

amount to the value of the same goods or debts, or near thereabouts,

(except it be in or towards satisfaction of some just and principal debt,

of the value of the same goods or debts to him owing by the intestate,

at the time of his decease,) shall be charged and chargeable as executor

of his own wrong ; and so far only as all such goods and debts coming

to his hands, or whereof he is released or discharged by such adminis-

trator, will satisfy, deducting nevertheless to and for himself allowance

of all just, due and principal debts upon good consideration, without

fraud, owing to him by the intestate at the time of his decease, and of

all other payments made by him, which lawful executors or administra-

tors may and ought to have and pay by the laws and statutes of this

realm.

SEC. IV. ADMINISTRATOR WITH WILL ANNEXED.

35. Administration with will annexed, wheri granted.—When any

person shall make a will in writing without appointing any executor or

administrator therein, or such executor or executors shall refuse to qualify,

the register of probates of the county wherein such will shall be proved,

shall on application, grant letters of administration, with the will annexed,

to such person or persons as would have been entitled thereto, if the

deceased had died intestate. And if any person shall die intestate, the

register of the county wherein the will of such person (had Ire or she

left one) would have been proved, shall grant letters of administration

to them who would have been entitled thereto.

36. Liability of persons detaining a will.—If any person having in

possession the will of a deceased person, shall neglect to produce the

33. 43 Eliz. 1601, viii, 1, Schley 233. 35. Dec. 18, 1792. sec. 3, Frince 227.

34. lb. viii, 2, ib. 234. 46. lb. sec. 4, ib.
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same to be proved, upon application to the superior court of the county

where such will ought to be proved, process as for contempt shall issue,

and the person shall be fined and imprisoned until the will shall be

delivered.

37. Oath of executor and administrator with will annexed.—Every

executor, or administrator with the will annexed, at the time of proving

the will, or granting administration, shall take the following oath :
" I do

solemnly swear, that this writing contains the true last will of the within

named A. B., deceased, so far as I know or believe ; and that I will

well and truly execute the same, by paying first the debts, and then the

legacies contained in the said will, as far as his goods and chattels will

thereunto extend, and the law charge me: and that I will make a true

and perfect inventory of all such goods and chattels, so help me God."

38. Bond of administrator with ivill annexed.—And the administrator

with the will annexed, shall enter into bond, with good and sufficient

security, in a sum equal to the value of the estate at least, the condition

of which bond shall be in the form following, to wit :
" The condition

of this obligation is such, that if the above bound C. D., administrator

(with the will annexed) of the goods, chattels, and credits of E. F.,

deceased, do make, or cause to be made, a true and perfect inventory of

all and singular the goods, chattels, and credits of the said deceased,

which have or shall come to the hands, or possession, or knowledge of

the said C. D., or into the possession of any other person for him ; and

the same so made, do exhibit to the superior court of the county, or to

the register of probates thereof, at such time as he shall be thereunto

required by the said court or register, and the same goods, chattels, and

credits do well and truly administer according to law, and make a just

and true account of his actings and doings, when by law required ; and

further do well and truly pay and deliver all the legacies contained and

specified in the said will, as far as the said goods, chattels and credits

will extend, or the law require, then this obligation to be void, else to

remain in full force.

39. To ivhom made payable, and how recovered.—Which bond shall

be made payable to the register of probates for the county and his suc-

cessors in office, and recorded in the clerk's office of the superior court,

and may be sued for from time to time by any person injured by the

breach thereof, until the whole penalty be recovered, and damage sus-

tained being assessed on such suit by the verdict of a jury, may be levied

by execution, and paid to the party for whom they were assessed.

SEC. V. ADMINISTRATOR DE BONIS NON.

40. When and by whom appointed.—When the administrator, admin-

istrators, or administratrix of the estate of any intestate, shall die before

he has fully administered upon the estate, and the person or persons,

whom the court of ordinary shall appoint administrators or administratrix

de bonis non upon such unadministered estate, shall refuse to give the

37. Dec. 18, 1792, sec. 5, Prince 227. 39. Dec. 18, 1792, sec. 6, Prince 227.

38. lb. sec. 6, ib. 40. Dec. 16, 1815, sec. 1, ib, 242^
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security required by law ; or when the applicant or applicants for letters

of administration de bonis non, upon unadministered estates, shall be in-

capable of giving the security required by law, it shall be the duty of

the court of ordinary in the county where any such case shall happen, by
special order of court, to vest the final administration of such estates, in

the clerk of the court of ordinary of said county, or such other person as

the court may appoint.

41. Duty of administrator.—And such clerk, or other person as

aforesaid, when such special order shall have passed, shall immediately

proceed finally to administer on such unadministered estate, as soon as

possible under the direction of said court ; for which purpose the said

clerk or other person as aforesaid, shall have full power and authority to

commence and defend suits at law, as the legal representative of such

unadministered estate.

42. Evidence of office.—Provided, that in all such suits at law, no
other evidence shall be required of the said clerk or other person, as

aforesaid, being the legal representative of any such unadministered

estate, than an exemplified copy of the aforesaid special order of the

court of ordinary.

43. Duty of representatives of deceased.—Whenever the administra-

tion of an estate shall be vested in the clerk of the court of ordinary, or

other person, as aforesaid, according to the provisions of this act, the ex-

ecutor, executors, executrix, administrator, administrators, or administra-

trix of the deceased administrator or administrators, shall be bound to

pay into the clerk's hands, or other person, as aforesaid, all moneys, and

also to deliver to him all bonds, notes, accounts, and other papers, and

all the property belonging to such unadministered estate, and fully to

account of and concerning the acts of his, her, or their deceased testator

or intestate, upon such unadministered estate.

44. Compensation of administrators.—Such clerks, or other person, as

aforesaid, when invested with the administration of an estate, according

to the provisions of this act, shall be allowed such compensation for their

services as is allowed to all other executors and administrators by the

laws of this state.

45. Extended to all cases of intestacy.—The provisions of an act

passed on the sixteenth of December, eighteen hundred and sixteen, en-

titled, '' An act to authorize the several courts of ordinary in this state to

appoint their clerks administrators de bonis non, in certain cases," be,

and the same are hereby extended to all cases of intestacy : Provided

always, that said courts shall not appoint their clerks administrators (in

the first instance) until at least thirty days' notice of the death and intes-

tacy of the deceased person, and that no person has applied for letters of

administration, has been given by said clerk in the nearest public gazette.

46. Additional security, when required of clerks.—In all cases where

the said courts shall appoint their clerks administrators, they may, in

their discretion, require additional security of said clerks for the faithful

administration of the estate confided to them.

41. Dec. 16, 1815, sec. 1, Prince 242. 44. Dec. 16, 1815, sec. 3, Prince 242.

42. lb. seel, ib. 45. Dec. 21, 1839, sec. 3, Pam. 39.

43. Ib. sec. 2, ib. 46. Ib. sec. 6, ib.
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ART. II. DUTIES AND OFFICE OF ADMINISTRATORS
IN GENERAL.

SEC. I. INVENTORIES AND APPRAISEMENTS.

47. Duty of executors and administrators.—All and every executor

and administrator, who shall, before the ordinary of this province, for

the time being, or such person as he shall depute or appoint, qualify

him, her, or themselves, for the administration of the estate and effects

of his, her, or their testator or intestate, shall, upon oath, be bound to

produce and show to the appraisers that shall be appointed by the ordi-

nary for that purpose, or any three or more of them, all and singular the

goods and chattels of his, her, or their testator or intestate, as have or

shall come into his, her, or their, or either of their hands, possession, or

knowledge ; and within sixty days after such his, her, or their qualifica-

tion, shall cause to be made a true and just appraisement, upon oath, of

all and singular the goods and chattels aforesaid, and exhibit, or cause

to be exhibited, the said appraisement, certified under the hands of any

three or more of the appraisers aforesaid, within four months after such

his, her, or their qualification, together with a full and perfect inventory

of all and singular the rights and credits of the said testator or intestate,

whether the same be in ready mqney, judgments, bonds, or other spe-

cialties, or notes of hand, together with a list or schedule of the books of

account of such testator; to which books all parties concerned shall, upon

request, and at convenient times, have free access ; and every such exe-

cutor and administrator shall be, and they are hereby made chargeable

with the real value of the goods and chattels in the said inventory con-

tained, and with so much of the credits only as he, she, or they, after due

care and proper dihgence, shall recover and receive, in like manner as

executors and administrators are made chargeable by the common and

statute law of England.

48. Executors and administrators how chargeable.—No executor or

administrator shall hereafter be permitted to take any estate, or any part

thereof, at the appraisement, and that no appraisement to be made as afore-

said, shall be binding or conclusive either upon the creditors, legatees,

next of kin, or other person interested in such estate, or upon the execu-

tors or administrators, but all and every such executor and administrator

shall be chargeable and accountable for the true value of such estate,

any practice to the contrary notwithstanding.

49. A]}praisers sworn; form of oath.—No appraisers that shall here-

after be appointed to appraise any testator's or intestate's goods and

chattels, shall enter upon that office before they shall have taken the fol-

lowing oath, before one of his majesty's justices of the peace of this pro-

vince, who is hereby empowered to administer the same: "You, A. B.

C. D. E. F., do swear, that you will make a just and true appraisement

of all and singular the goods and chattels (ready money only excepted,)

47. Feb. 29, 1764, sec. 1, Prince 222. 49. Feb. 29, 1764, sec. 6, Prince 223.

48. lb. sec. 3, ib. 223.
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of G. H., deceased, as shall be produced by I. K., the executor or ad-

ministrator of the estate of the said G. H., deceased, and that you will

return the same, certified under your hands, unto the said I. K., execu-

tor or administrator, within the time prescribed by law."

50. Withiji what time inventories and appraisements shall he returned,

—When any will shall be proved, or application is made for the admin-

istration of the estate of any person dying intestate, the register shall

direct the executors or administrators to make out an exact inventory of

the personal estate of the deceased, and shall appoint three or more
reputable freeholders, who shall appraise the. same, on oath, which in-

ventory and appraisement shall be returned within three months into the

register's [now the clerk of ordinary's] office; and every appraisement

made as aforesaid, may be given in evidence in an}^ action against such

executors or administrators, to prove the value of the estate, but shall

not be conclusive if it shall appear on the trial of the cause, that the

estate was really worth, or bona fide sold for, more or less than such ap-

praisement.

SEC. II. MANAGEMENT OF ESTATES.

51. Accounts rendered; liahility for neglect.—Every executor and
administrator shall annually, whilst the estate shall remain in his or their

care or custody, on the first day of January, or within ten days there-

after, render to the register of probates in the county in which they

obtained probates of will, or letters of administration, a just and true

account upon oath, of the receipts and expenditures of such estates the

preceding year, which, when examined and approved, shall be deposited

with the inventory and appraisement, or other papers belonging to such

estate, in said office, there to be kept for the inspection of such persons

as may be interested in the said estate ; and that no charge shall be

made for such search and inspection by persons interested ; and if any
executor or administrator shall neglect to render such annual accounts,

he shall not be entitled to any commissions for his trouble in the manage-
ment of the said estate, and shall moreover be liable to be sued for dam-
ages by any person or persons interested in the said estate.

52. Returns when made ; waste how prevented.—All guardians, exec-

utors, and administrators heretofore appointed, and which shall hereafter

be appointed, shall at the next inferior court, after the expiration of

nine months, in the respective counties after the passing of this act,

exhibit an account on oath of all the estate of such orphan or deceased

person, which he or they shall have received, to be entered by the

clerk of the court of ordinary, in a book to be kept for that purpose only,

and when such court shall know or be informed that any such guardian,

executors, or administrators, shall waste, or in any manner mismanage

the estate of such orphan or deceased person, or does not take due care

of the education and maintenance of such orphan, according to his, her,

or their circumstances, or where such guardian, executor, or administra-

50. Dec. 18, 1792, sec. 2, Prince 226. 52. Feb. 18, 1799, sec. 2, Prince 232.

51. lb. sec. 1, ib.
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tor, or his, her, or their securities are likely to become insolvent, such

court may make such order for the better managing and securing such

estate, and educating and maintaining such orphan, as they shall think fit.

53. Process may issue against delinquents ; court may inquire into

abuses.—It shall be the duty of all such guardians, executors, and admin-

istrators, to render a full and correct account of the state and condition

of such estates, as they may severally have in their possession, to the first

term of the inferior court in the respective counties in which they shall

severally be appointed in every year, which account shall contain a

statement of the transactions of the estate to the last day of December,

preceding such court, and the said courts shall yearly at the court afore-

said, examine the accounts of such guardians, executors, and administra-

tors, so to be exhibited, and shall direct process to issue returnable to

the next court against all guardians, executors, and administrators then

failing to appear, and render such account whether he, she, or they be

resident in the same or any other county ; and shall also inquire into the

abuses or mismanagement of all guardians, executors, and administrators
;

and whether they or their securities are likely to become insolvent or

not, and thereupon to proceed according to the powers hereinbefore given

by this act : Provided, that nothing herein contained shall be construed

to restrain the said inferior courts from inquiring, as often as they shall

think proper, into the abuses and mismanagement of guardians, executors,

and administrators, but they may exercise such powers at any time when
it shall appear necessary.

54. Annual returns subject to control of the court ; duty and fee

of cleric.—It shall be the duty of all guardians, executors, and adminis-

trators, to render a full and correct account of the estate and condition

of all such estates as they may severally have in their possession, to the

inferior court while sitting for ordinary purposes, in the county for which

they may have been appointed, once in each and every year, which ac-

count shall contain a statement on oath of the transactions of the estate

to the last day of December preceding such return, together with the

necessary vouchers relating thereto ; and it shall be the duty of said

court after examining the same, to approbate or reject such accounts, and

it shall be the duty of such court to order the clerk of such court to re-

cord all such settlements in a bound book, to be provided by the inferior

court for that purpose ; and the said clerk shall receive for his fees for

such recording, the sum of fifty cents for each settlement so recorded.

55. Accounts of executors, administrators, and guardians.—All exec-

utors, administrators, and guardians shall, from and after the passing of

this act, exhibit their accounts and vouchers to the clerk of the court of

ordinary, at any time when the said court is not in session ; and it shall

be the duty of such clerk to qualify any executor, administrator, or

guardian, to the correctness of said account, and to examine such

accounts and vouchers, and make a special report to the next court of

ordinary of the correctness and reasonableness of such accounts ; upon

which report the said court shall either pass or reject such accounts, or

53. Feb. 18, 1799, sec. 3, Frince 232. 55. Dec. 22, 1820, sec. 3, Prince 245.

54. Dec. 15, 1810, sec. 4, ib. 240.
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any part thereof; and the said clerk is authorized to demand and receive

for each account so examined by him the sum of fifty cents, which sum
shall be paid by the executor, administrator, or guardian exhibiting such

accounts for examination.

56. Returns of non-resident administrators, &fC. ; how verified.—
The annual returns of administrators, executors, and guardians may be

verified by the affidavit of the security of the same, when the said exe-

cutor, administrator, or guardian shall reside beyond the limits of this

state.

57. Proceedings in case of removal of executor, administrator, or

guardian.—Any executors, executrix, administrators,, administratix, or

guardian, whose residence shall be changed from one county to another,

either by the creation of a new county, removal or otherwise, shall have

the privilege of making the annual returns required of them by this act,

to the court of ordinary of the county in which they reside, by having

previously obtained a copy of all the records concerning the estates for

which they are bound as executors, executrix, administrators, adminis-

tratix, or guardians, and having had the same recorded in the proper

office in the county in which they then reside, and having given new
bond and security as the law directs, for the performance of their duty.

58. Executors removing when not compelled to give security.—
Nothing in the second section of said act* shall be so construed as to

compel executors who are not compelled by the existing laws of this

state, to give security, to give such security upon removing their proceed-

ings from one county to another under the provisions of this act.

59. Persons liable to malce returns ; docket of names.—It shall be

the duty of, and the several clerks of the court of ordinary of this state,

from and after the first of January next, are hereby required to keep

a regular docket in bound books of the names of such persons as are

liable to make returns to said respective courts, and the justices thereof

are hereby required to call the same regularly, and to make their entries

therein, as is practised by the judges of the superior courts.

60. Liability of clerk for non-compliance.—For each and every term

after the time aforesaid, the said clerks shall fail to comply with this act,

they and each of them shall forfeit and pay the sum of thirty dollars, the

one-half for the use of the county academy where such forfeiture may
occur, and the other to the informers.

61. Intestates^ estates may be managed at the discretion of adminis-

trator.—Intestates' estates may be so managed as shall, in the dis-

cretion of the administrator, under the direction of the inferior court

sitting for ordinary purposes, be deemed most advantageous for said

estate.

62. Proceedings in case of mismanagement.—And that in all cases

where any of the parties in interest shall make known to the court that

56. Dec. 28, 1843, sec. 1, Pam. 58. 60. Dec. 21, 1821, sec. 3, Prince 246.

57. Dec. 10, 1812, sec. 2, Prince 241. 61. Dec. 23, 1826, sec. 3, ib. 249.

58. Dec. 28, 1843, sec. 1, Pam. 58. 62. Ib. sec. 3, ib.

59. Dec. 21, 1821, sec. 2, Prince 246.

* Act of Dec. 10, 1812. See H 57.
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the administrator is mismanaging any estate, said court shall immediately

appoint three or more proper persons, who shall inquire into the situation

of said estate, and report their decision to the next court, who shall make
such order thereon as shall be deemed most to the interest of said estate.

63. Executors, administrators, and guardians, may be removed for
waste, ^'C.—When such courts shall know or be informed that any such

guardian, executor, or administrator, shall waste, or in any manner mis-

manage the estate of such orphan or deceased person, or does not take

due care of the education and maintenance of such orphan or deceased

person, according to his, her, or their circumstances ; or where such guar-

dian, executor or administrator, or his, her, or their securities, are likely

to become insolvent ; or where such executor administrator, or guardian,

shall fail to make returns within the terms prescribed by law, particularly

where no inventory and appraisement shall have been made and returned

in terms of the law, said court are hereby required to order a rule to be

served on such guardian, executor or administrator so in default, return-

able to the next regular term of said court after the passing of the same.

64. Revocation of letters ; proceedings.—And upon the return of

said rule being served, the court shall proceed to investigate all the act-

ings and doings of said guardian, executor or administrator, (as the case

may be,) and may, and are hereby authorized and empowered to revoke

the trust confided to him, her, or them, or pass such other or further order

as said court may think expedient and fit for the better managing and se-

curing such estate, and educating and maintaining such orphan.

65. Letters revolted not to abate suits ; suits how to proceed.—And
upon the revocation of such letters testamentary, letters of administrator-

ship or guardianship, suits by or against either shall not for this cause

abate; but the removal being suggested ^f record, a scire facias may
issue, to make the successor of such removed person a party at any time

after the appointment and qualification.

66. Service of rule nisi for mismanagement.—In all cases where an

executor, administrator or guardian, is alleged to be mismanaging the

estate which they may respectively represent, and the court shall pass

an order requiring such executor, administrator or guardian, to show
cause why such executor, administrator or guardian, should not be com-
pelled to give security for such executorship, administration, or guardian-

ship revoked, it shall and may be lawful for the sheriff of the county to

effect service of a copy of such order personally on said executor, admin-

istrator or guardian, (as the case may be,) at least twenty days before the

sitting of the court at which it is made returnable.

67. Party removing or absconding ; how served.—In all such cases

above alluded to, when the party against whom the said order shall be

taken, shall remove out of the limits of the county or state, or absconds

or conceals himself, or stands in defiance of a peace officer, it shall and

may be lawful, on the return of the fact by the sheriff, to cause a publi-

cation of said order of court to appear in some one of the public gazettes

63. Dec. 21, 1821 sec. 1, Prince 245. 66. Dec. 20, 1828, sec. 2, Prince 251.

64. lb. sec. 1, ib. 246. 67. lb. sec. 3, ib. 252.

65. Ib. seel, ib.



4g0 TITLES TO PROPERTY.

of this State at least three times, and such publication shall be deemed an

equivalent to such personal service.

68. Personal service not required.—When the justices of the inferior

court or courts of ordinary, shall or may issue a rule nisi against execu-

tors, administrators, or guardians, a personal service by the sheriff or his

deputy, or a copy of the rule shall be left by him at the executor's, ad-

ministrator's or guardian's notorious place of abode, which shall be

deemed a legal service ; and the justices of the inferior court or court of

ordinary, shall proceed to decide the cause as if a personal service had

been effected ; and in case the party should have removed without the

jurisdiction of the court, then a publication in one of the newspapers

nearest his former place of residence, once a week for three weeks, shall

be deemed a sufficient and legal notice.

SEC. III. COMMISSIONS.

69. Commissions regulated.—It shall and may be lawful to and for

all and every executor and administrator, guardian and trustee, for his,

her, and their care, trouble and attendance, in the execution of their or

either of their several duties and trusts, to take, receive, or retain, in his

or their hands, a sum not exceeding fifty shillings for every hundred

pounds which he, she, or they, sliall thereafter receive, except on the

appraised value of any estate that shall come into their hands ; and the

like sum of fifty shillings for every hundred pounds which he, she, or

they, shall pay away in debts, legacies, or otherwise, (excepting also

the delivering up any such estate to the person or persons entitled to

the same, during the course and continuation of their, or either of their

management or administration,) and so in proportion for any sum less

than one hundred pounds.

70. Interest upon money loaned.—Provided nevertheless, that no

executors or administrators, guardian or trustee, shall, where they have

power so to do, for his, her, or their trouble, in letting out and lending

any sum or sums of money upon interest, and again receiving the moneys
so lent and let out, be entitled to receive, take, or retain, any sum
exceeding the sum of twenty shillings for every ten pounds for all sums
arising by moneys lent to interest, so to be by them received, and in

like proportion for a larger or lesser sum.

71. Commissions not allowed for retaining their own dues.—And
provided also, that no executor, administrator, guardian, or trustee, who
is, or may be creditors of any testator or intestate, or to whom is or may
be left or bequeathed any sum or sums of money, or other estate or

effects, shall be entitled to any reward or commissions for the payment
or retaining to themselves any such debts or legacies.

72. Additional compensation.—If any executors, administrators, guar-

dians, or trustees, who shall have had extraordinary trouble in the man-
agement of the estates under their -care, and shall not be satisfied with

68. Dec. 22, 1828, sec. 3, Prince 252. 71. Feb. 27, 1764, sec. 11, Prince 224.

69. Feb. 27, 1764, sec. 11, ib. 224. 72. lb. sec. 12, ib. 225.
. 70. Ib. sec. 11, ib.
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the sums herein mentioned, such executors, administrators, guardians, or

trustees, shall, and may be at liberty to bring an action in the general

court of pleas for their services, and the verdict of the jury, and judg-

ment of the court thereupon, shall be final and conclusive in such cases :

Provided always, that no verdict shall be given for more than fifty shil-

lings per cent, over and above the sums allowed by this act.

73. Commissions, how divided.—The commissions given by this act

shall be divided among executors, administrators, guardians, and trus-

tees, according to the proportion of the services by them respectively

performed, to be rated and settled by the chief justice and two of the

justices of the general court of pleas, in case the executors, administra-

tors, guardians, and trustees, cannot agree among themselves concerning

the same.

ART. in, SALES, CLAIMS, AND EXECUTION OF TITLES.

SEC. I. SALES BY EXECUTORS, ADMINISTRATORS, AND GUARDIANS.

74. Sales, how advertised.—All intended sales of goods and chat-

tels, belonging to testators or intestates, shall be published in two or

more public places in the parish [county] where such effects are to be

sold, and in the gazette, at least forty days before the day of such

intended sale.

75. Hours of sale.—No sale made by executors or administrators shall

commence before the hour of ten o'clock in the forenoon, or to continue

after the hour of four o'clock in the afternoon ; nor shall any such sale be

continued from day to day, unless the advertisement shall be so expressed,

and the same be publicly made knov/n by the hour of four o'clock in the

afternoon of the day on which the said sale shall commence.
76. Property, how offered for sale.—It shall be the duty of all

administrators, of sales to be made by them, to put up the property to

be sold in such manner and quantity as shall be deemed most advanta-

geous to said estate.

77. Slaves may be sold for division.—No administrator shall be

allowed to sell any slave or slaves belonging to the estate of his intes-

tate ; but where the other personal estate, together wth the hire of such

slave or slaves for twelve months, shall be insufficient to discharge the

debts due by the estate, or where one or more slaves shall be subject to

distribution, and an equal division thereof cannot be made in kind, it

shall be lawful for the court of ordinary, by which administration was
granted, to direct the sale of such slave or slaves : Provided always,

that each distributee, or his, her, or their guardian, shall receive twenty

days' notice, in writing, previous to the granting of such order, to show
cause, if any he or they can, against such sale.

78. May be sold by order of court.—It shall and may be law-

73. Feb. 27, 1764, sec. 13, Prince 225. 76. Dec. 6, 1805, sec. 3, Prince 237.

74. Feb. 29, 1744, sec. 4, ib. 223. 77. lb. sec. 2, ib. 234.

75. Dec. 12, 1804, sec. 1, ib. 234. 78. Dec. 21, 1829, sec. 1, ib. 254.

31



482 TITLES TO PROPERTY.

ful for the inferior courts of the several counties in this state, when
sitting for ordinary purposes, to order the sale of any slave or §laves

belonging to the estate of any testator, or intestate, or ward, on the

application of the executor or executors, or executrix, administrator,

administrators, or administratrix, or guardian or guardians, which shall

be at public auction, and on the first Tuesday of the month, between the

usual hours of sale, at the place of public sales in the county where the

letters testamentary [or] of administration or guardianship may have been

granted, giving sixty days' notice thereof in one of the gazettes of this

state, and at the door of the court-house of the county where such sales

are to be held, when it is made fully and plainly appear that the same
will be for the benefit of the heirs and creditors of such estate, or of the

ward of such guardian or guardians : Provided, that a notice of such

application for leave to sell be first made known in one of the public

gazettes of this state, at least four months before any order absolute

shall be made thereon.

79. Real estate may he sold.—It shall and may be lawful for the infe-

rior courts in the several counties of this state, when sitting for ordinary

purposes, to order a sale of such part or the whole of the real estate of

every testator or intestate, on application of the executor, executors,

executrix, administrator, administrators, or administratrix, guardian or

guardians, which shall be at public auction ; and on the first Tuesday of

the month, between the usual hours of sale, at the place of public sales

in the county where such real estate may lie, first giving sixty days'

notice thereof in one of the gazettes of this state, and at the door of the

court-house in the county where such sales are to be held, where it is

made fully and plainly appear that the same will be for the benefit of the

heirs and creditors of such estate : Provided, that a notice of such appli-

cation for sale be first made known in one of the gazettes of this state,

at least four months before any order absolute shall be made thereupon.

80. Real estate of orphans, lunatics, and idiots, may he sold.—The
justices of the inferior courts of the several counties in this state, when
sitting for ordinary purposes, shall be authorized to order a sale of any

part, or the whole of the real estate of any orphan or orphans, lunatic

or idiot, illegitimate or illegitimates, upon application of the executor

or executors, or executrix, administrator or administrators, or administra-

trix, guardian or guardians, where it is [made] fully and plainly ap-

pear that the same will be for the benefit of such orphan or orphans,

idiot or lunatic, illegitimate or illegitimates, under the same rules and

restrictions as are by law pointed out for the sale of real estates of tes-

tators and intestates.

• SEC. II. CLAIMS TO PROPERTY.

81. Claims of real property at executor'' s or administrator's sale.

—Where any executor or executors, administrator or administrators,

have or may advertise that it is his, her, or their intention to apply for

leave to sell any real estate as the property of his, her, or their testator

79. Dec. 23, 1826, sec. 1, Prince 248. 81. Dec. 14, 1809, sec. 1, Prince 239.

80. Dec. 21, 1827, sec. 1, ib. 250.
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or intestate, or having obtained an order of sale, and the said estate shall

be claimed by any other person or persons, such claimant, by himself,

his agent, or attorney, shall file with the clerk of the inferior court, or

court of ordinary, as the case may be, such claim, on oath, a copy where-

of shall be served upon such executor or administrator previous to the

day of sale ; whereupon it shall be the duty of said clerk to transmit

such claim to the next superior court of the county, where the land lies,

and the right of property shall be there tried, upon an issue made up, in

the same manner and under the like regulations, restrictions, and penal-

ties as are laid down in the judiciary for the trial of the right of property

levied on under executions.

82. Claims ofpersonal projjerty.— Where personal property shall be

advertised for sale by any executor or executors, administrator or admin-

istrators, and the same shall be claimed in manner aforesaid, such claim

shall be tried in the superior or inferior court next to be held after such

claim filed in the county where such executors or administrators may re-

side : Provided, such property is in their possession, and if in possession

of the claimant, such trial shall be had in the county where the claimant

resides, under the same regulations, restrictions and penalties as aforesaid.

83. Estates of executors in their own wrong made liable.—All and

every the executors and administrators of any person or persons, who, as

executor or executors, in his or their own wrong, or administrators, shall

waste or convert any goods, chattels, estate, or assets of any person de-

ceased to their own use, shall be liable and chargeable in the same man-
ner as their testator or intestate would have been if they had been living.

SEC. III. EXECUTION OF TITLES.

84. Contracting vendor of land dying, executor or administrator

may execute title.—Where it shall clearly and indisputably appear, that

any person or persons hath or have entered into any bond, obligation, or

other agreement in writing, whereby they were bound to make titles to

any lands, tenements, or hereditaments, and shall die without having per-

formed the same, or making provision therefor by will, the person or per-

sons to whom such bond, obligation, or other agreement in writing, as

aforesaid, was given, shall petition the court of ordinary of the county in

which the executors or administrators reside, and annex a copy of such

bond, obligation, or other agreement thereto, praying the court to direct

the executors of such testator or administrator of such intestate, to make
titles for the lands, tenements, or hereditaments, expressed in the said

bond, obligation, or other agreement; whereupon, the said court shall

give at least three months' notice, in one of the public gazettes, and in

the public places of the county, of such application ; and that the execu-

tors or administrators will be directed, at the court to be held at the next

term, to make titles agreeably to such bond, obligation, or agreement, and

if no objection shall be made thereto during the said next term, it shall

and may be lawful for the executors of such testator, or the administra-

tors of such intestate, on application made to him or them for that pur-

82. Dec. 14, 1809, sec. 2, Prince 239. 84. Feb. 15, 1799, sec. 1, Frince 230.

83. Dec. 18, 1792, sec. 11, ib. 229.
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pose ; and upon its being made known to his, her, or their satisfaction,

that the contract hath been carried fairly into effect on the part of the

person or persons to whom such bond, obhgation, or other agreement in

writing was made, or their legal representatives, and the amount of the

purchase money, or the. consideration for which the said contract was en-

tered into, shall be fully paid or performed, with the concurrence of the

court of ordinary of the county in which the intestate died or resided

at the time of his or her decease ; to make and execute titles in fee

simple for such lands or tenements, and fully and completely perform

the contract and agreement of the deceased, as perfectly and effectually,

to all intents and purposes, as the party having made the said contract

might or could have done v/hen in life : Provided always nevertheless,

and be it further enacted, that if any of the heirs or legal representatives

of the deceased, shall oppose or dissent to the making of such titles by

the executor or administrator, such executor or administrator shall with-

hold and forbear to make such title or titles, until a suit shall be institu-

ted against him or them, and a verdict of a jury, or judgment of the court,

shall pass against him for that purpose.

85. Description of land ; bond where filed.—It shall be the duty of

such executor or executors, administrator or administrators, in all cases

where titles to lands are made in virtue of this act, to make a fair state-

ment thereof, describing the boundaries and situation of the land, and

return the same, together with the bond, obligation, or other agreement

in writing, which may have been taken up upon making such titles, to

the court of ordinary, to be filed in the clerk's office of that court, subject

to the inspection of all persons interested.

86. Contracting vendee dying, title how perfected.—Where there has

been a contract or contracts in writing, for the sale of land, and the party

to whom titles are to be made dies before such titles are executed, it

shall and may be lawful for the court of ordinary to order the title or

titles to be made to the heirs general of the party deceased.

87. Vendor and vendee dying, title how made.—Where any person

or persons shall depart this life after having entered into any written

agreement for the conveyance of any real estate, and the obligee shall

also have departed this life, the executor of the obligor shall in like

manner make and execute a conveyance or conveyances to the heirs of

the obligee.

ART. IV. DEBTS; DISTRIBUTION. AND LETTERS DISMIS-
SORY.

SEC. I. PAYMENT OF DEBTS, DIVISION OF PROPERTY.

88. Precedence of debts due trust estates.—When any guardian, exe-

cutor, or administrator, chargeable with the estate of any orphan or

deceased persons, to him, her, or them committed, shall die so charge-

able, his, her, or their executors or administrators shall be compellable

85. Feb. 15, 1799, sec. 2, Prince 230. 87. Dec. 6, 1805, see. 8, Prince 237.
86. Dec. 6, 1805, sec. 7, ib. 237. 88. Feb. 18, 1799, sec. 5, ib. 233.
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to pay out of hisj her, or their estate, so much as shall appear to be due

to the estate of such orphan or deceased person, before any other debt

of such testator or intestate.

89. Debts in what order to be paid,—The debts due by any testator

or intestate, shall be paid by executors and administrators in the order

following, viz., funeral and other expenses of the last sickness ; charges

of probate and will, or of the letters of administration ; next debts due

to the public ; next judgments, mortgages, and executions ; the eldest

first ; next rent ; then bonds or other obligations : and lastly, debts due

on open accounts ; but no preference whatever shall be given to credi-

tors in equal degree, where there is deficiency in assets, except in cases

of judgments, mortgages that shall be recorded from the time of record-

ing, and executions lodged in the sheriff's office, the eldest of which shall

be first paid ; or in those cases where a creditor may have a lien on any

part of the estate.

90. Notice to creditors.—Every executor or administrator shall give

six weeks' notice by advertisement in one of the public gazettes in this

state, or at three different places of the most public resort in the county,

for creditors to render an account of their demands ; and they shall be

allowed twelve months to ascertain the debts due to and from the de-

ceased, to be computed from the probate of the will or granting letters

of administration.

91. Creditors must malce demand, within what time.—And creditors

neglecting to give in a [statement] of their debts within the time afore-

said, the executors or administrators shall not be liable to make good

the same, nor shall any action be commenced against any executor or

administrator for the recovery of the debts due by the testator, or intes-

tate, until twelve months after such testator or intestate's death.

92. Ordinary to pay debts as executors.—Whereas, after the death

of a person dying intestate, which is bounden to some other for debt,

the goods come to the ordinary to be disposed ; the ordinary from hence-

forth shall be bound to answer tlie debts as far forth as the goods of the

dead will extend, in such sort as the executors of the same party should

have been bounded, if he had made a testament.

93. Distribution of estates by order of court.—The courts of ordi-

nary, upon application made by any administrator, administratrix, guar-

dian, or distributees of any estates, shall appoint three or more free-

holders of the county in which such application shall be made, whose
duty it shall be to divide the said estate subject to distribution, into

as many parts or shares as there are distributees, and assign by lot,

or otherwise, as to them shall seem proper, one of the said parts or

shares to each distributee, or his, her, or their guardian, or legal re-

presentative ; the said distributee, or his, her, or their guardian or

legal representative, first giving bond and approved security, to the

said administrator, to refund his or her proportionable part of any debt

which may be afterwards established against the said estate, and the

costs attending the recovery of such debt: Provided always, the party

89. Dec. 18, 1792, sec. 10, Prince 229. 92. 13 Edw. 1, 1285, xix, Schley 104.

90. lb. sec. 10, ib. 93. Dec. 10, 1812, sec. 1, Fnnce 241.

91. Ib. sec. 10, ib.
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SO applying shall give to all the parties in interest within the state writ-

ten notice thereof twenty days, and those whhout the state ninety days,*

before the meeting of the court, at which the said application is made :

And provided also, that the persons so making distribution shall be

previously sworn to make the same according to justice and equity, with-

out favor or affection to any of the parties, to the best of their skill

and understanding.

94. Notice required.—Before any administrator, administratrix, or

distributee of any estate, shall get an order for the distribution of any

estate, from any of the courts of ordinary in this state, he shall give to

all the parties twenty days' notice if in this state, and if residing out of

the state, four months' notice,f by advertising, at least twice a month, in

one of the newspapers of this state.

95. Estates, ivhen distributed.—And that no creditor or creditors, to

be appointed administrator or administrators in trust, as hereinbefore

mentioned,! may retain in his or their hands, the moneys he or they shall

receive by virtue of such administration, longer than necessary. Be it

enacted, &:c., That every such administrator or administrators, shall

within twelve months after the death of his or their intestate, or after

his or their obtaining administration thereon, make a dividend of the

moneys arising from such intestate's estate and effects, to and among the

several creditors in like proportion as aforementioned.

96. Second division, when made.—And in case such estate and effects

shall not then be wholly divided, a second dividend thereof shall be

made within two years from the death of the intestate, which second

dividend shall be final, unless any suit shall be then depending, or any

part of the intestate's estate standing out, or unless some future estate of

the intestate shall afterwards come to the hands of such administrator or

administrators, in which case he or they shall, as soon as may be, convert

such future estate into money, and shall within three months after, divide

the same, to which effect it shall be inserted in the condition of the bond

to be given as aforementioned, on obtaining letters of administration.

97. Executors and administrators, when made executors in their own
wrong.—Every executor and administrator who shall not within the time

aforesaid, or within such farther or reasonable time as the ordinary shall

think fit to give, make and return into the secretary's office aforesaid such

inventory and appraisement as is hereinbefore directed to be made and

returned, and who shall make default in mentioning ur inserting therein

all or any of the credits or effects of liis, her, or their testator, or intestate

as aforesaid, which shall come into their hands to be administered, every

such executor or administrator shall be, and they, and each of them, are

hereby made chargeable with and subject to the payment of all and sin-

gular the said testator's and intestate's debts, legacies, and bequests, in

the same manner as executors of their own wrong are subjected and

made chargeable by the common or statute law of England.

94. Dec 25, 1827, sec. 2, Pam. 93. 96. Feb. 29, 1764, sec. 9, Frince Q24.

95. Feb. 29, L764, sec. 9, Prince 223. 97 lb. sec. 10, ib.

* See next 1]" 94. j First section omitted. I See ante ][ 19.



DEBTS, DISTRIBUTION, AND LETTERS DISMISSORY. 437

98. Support of widows and orphans.—When any person shall die,

leaving a widow and children, or a widow, or child, it shall and may be

lawful for the executor or administrator thereof, to allow out of the effects

of such deceased person, a reasonable support and maintenance for the

space of twelve months next ensuing, immediately after the death of such

testator or intestate, notwithstanding any debts, dues, or obligations of said

testator or intestate.

SEC. II. LETTERS DISMISSORY.

99. Row obtained.—It shall be lawful for any executor or executors,

administrator or administrators, who may have fully discharged the duties

assigned to him or them, to petition the ordinary court for a discharge

from his or their executorship or administration, upon which petition the

said court shall order a citation to be issued, requiring all persons con-

cerned to show cause, (if any they have,) why the said executor or execu-

tors, administrator or administrators, on the day therein to be named, should

not be discharged, which citation shall be published in one or more

gazettes of this state, for the space of six months, and if no cause is

shown to the contrary, and it shall also appear from an examination

into the situation of the testator's affairs and estates, that the said peti-

tioning executor or executors, administrator or administrators, have faith-

fully and honestly discharged the trust and confidence reposed in him or

them, that he or they shall be forthwith dismissed and released from his

or their liability, as executor or executors, administrator or administrators.

100. Receipts on final settlement.—It shall be the duty of the clerks

of the superior courts of the respective counties in this state, to re-

cord all receipts showing a final settlement between any executor, ad-

ministrator, or guardian, and the heirs, wards, or distributees of the estate

the said executor, administrator, or guardian may represent : Provided

said receipt has been attested by two witnesses, one of whom must be

a justice of the peace, a judge of the inferior or superior court in this

state : and such receipt, so recorded, shall be received in evidence, with-

out further proof in any of the courts in this state.

101. Copy, when substituted as evidence.—Whenever any executor,

administrator, or guardian shall make it appear that said original receipt

is lost or destroyed, and that the same is not in his, her, or their power,

custody, or control, then a copy of said receipt, certified to by the clerk

where the original was recorded, shall be admissible as testimony in any

of the courts of law or equity of this state.

102. Receipts not recorded.—Nothing in the provision of this act,

shall be so construed as to prevent any executor, administrator, or guard-

ian from giving in testimony, any receipt, after legal proof of its execu-

tion, thou^rh the same may not have been recorded.

103. Clerk's fee.—Tfie clerk shall receive as a fee for the recording

of said receipt the sum of fifty cents.

98. Dec. 29, 1838, sec. 1, Fam. 201. 101. Dec. 22, 1834, sec. 2, Prince 155.

99. Dec. 15, 1800, sec. 3, Pr?J7ce 240. 102. lb. sec. 3, ib.

100. Dec. 22, 1834, sec. 1, Prince 255. 103. Dec. 22, 1834, sec 4, ib. 256.
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104. Assets not claimed, how disposed of,—When any executor,

administrator, or guardian, shall have given and published the notice

now required by law of his or her application to the proper court for

letters of dismission from his or her trusts as such executor, administra-

tor, or guardian, and it shall appear that there are any moneys in his

or her hands due the estate of his or her testator, intestate, or ward, and

no person claiming the same, such court shall, in their discretion, pass

an order authorizing said executor, administrator or guardian, to retain

the amount in his or her hands until the further order of the court, at an

interest not exceeding four per cent, per annum, or requiring him or her

to deposit said amount in such solvent bank as the court may direct,

subject to the order of the court ; and on complying with the order of

said court, in relation to such deposit, and producing a certificate thereof

from the proper officer of such bank, such executor, administrator, or

guardian, as the case may be, shall be entitled to a dismission, as the

law now provides—any law, usage, or custom to the contrary notwith-

standing : Provided the said money so deposited shall, in all cases, be

in specie or its equivalent, at the option of the bank, which shall be lia-

ble to pay specie in return.

ART. V. ESCHEAT.

SEC. I. ESCHEATOK.

105. Clerk of court of ordinary shall act as escheator ; oath and
bond.—The clerk of the court of ordinary in each county, be and he is

hereby required to take upon himself, and execute the duties of escheat-

or, for the purposes, and after the manner hereinafter mentioned and

prescribed, that is to say : Every clerk of the court of ordinary in each

county, shall give bond, with good and sufficient securities, payable to,

and taken by the governor for the time being, for the use of the state,

which shall be recorded in the secretary's office of this state, in the penal

sum often thousand dollars for himself and sureties jointly and severally,

and conditioned for the faithful discharge of the duties of said office, and
shall moreover take the following oath, to be administered by the gover-

nor or any of the judges of the superior court, at the time of taking said

bond, to wit:—" I, A. B., do solemnly swear that I will faithfully exe-

cute the duties of escheator, for the state of Georgia, and diligent inquiry

make for all property which hath escheated, or shall escheat to the state,

according to the true intent and meaning of the act, in this case made
and provided,—so help me God."

106. Proceedings in case of escheated property.—Where it shall

appear that any person has died without will and without heirs, leaving

property behind, that then and in such case it shall be the duty of the

escheator of the county in which such person shall have died, to make
inquiry of all the estate, both real and personal, of which the deceased

died seized and possessed, and to notify the same in writing to the es-

104. Dec. 22, 1840, sec. 1, Pam. 161. 106. Dec. 5, 1801,sec. 2, Przwce 198.
Iii5. Dec. 5, 1801, sec. 1, Frince 198.
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cheator of every other county, in which the said deceased, at the time

of his death may have held, or been possessed of any estate, either real

or persona], and thereupon it shall be the dut}" of the escheator of the

county, in which such person shall have died, and of every other escheat-

or so notified, as aforesaid, to make a true and just statement, of all the

property so far as comes to his knowledge, which the said deceased may
have been seized and possessed of in his county, and notify the same

to the judge of the superior court, at least two months previous to the

meeting of the said court in such county, and the judge presiding at

such court shall cause the jury, (being first sworn,) to proceed and make
a true inquest of all such supposed escheated property, both real and

personal, which by the escheator shall be submitted to their investiga-

tion, and a true verdict make thereon ; whereupon the judge of the court

aforesaid, shall certify the same under his hand and seal, to the escheator

of said county, who is hereby ordered to record the same in a book to be

by him kept for that purpose, and shall return the original into the

office of the clerk of the said superior court to be there filed, and kept

as a record of the said court ; and further, on returning the inquest into

the office of the court aforesaid, the clerk shall thereupon cause to be

advertised, in one of the public gazettes of this state, the first week in

every month for six months, the particular description of property, both

real and personal, so escheated, the name of the person last seized and

possessed, and the supposed time of his or her death, together with the

part of the world in which he or she was known or supposed to be

born, and requiring his or her heirs, or others who may claim under him

or her, to appear and make claim, and if no person shall appear and

make right and title to the same within twelve months after the time

prescribed for advertising the same, the clerk of the said court shall issue

process to be signed by one of the judges to the escheator, pronouncing

the said property both real and personal, to be escheated to and vested

in this state, and directing him forthwith, to sell and convey the same,

having given six weeks' notice of the time and place of sale, in one of

the public gazettes of this state, and also in two or more public places

of the county ; and it shall be the duty of every such escheator, to return

the proceeds of such sale, after deducting for his own use two and a half

per cent, out of the moneys received and paid on account of sales, as a

compensation for his services, and the necessary expenses thereunto at-

tendant, into the treasury of this state.*

107. Rights of claimants.—Provided nevertheless, if any person or

persons, shall appear within twenty-one years, in cases of escheated real

estate, but within five, if escheated personal property, and establish his

title to such real or personal property in the superior court, on an issue

to be made up and tried, and the same being certified by the judge pre-

siding at the trial of such issue to his excellency the governor, he shall

forthwith give such person or persons a draft on the treasury, for the

amount paid therein, in manner aforesaid.

108. Claims, how tried.—Any person or persons, without delay, shall

107. Dec. 5, 1801, sec. 2, Prince 199. 108. Dec. 5, 1801, sec. 3, Prince 199.

* Now payable inio the county treasury. Act of J 836. See Part IV, County
Res^^lations.
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be heard on an issue to be made up in the superior court, on a petition

setting forth his, her, or their right, and the said property, both real and

personal; shall be committed to him, her, or them, if he, she, or they

shall show good evidence of his, her, or their title, to hold until the right

shall be found for the state, or the claimant, such claimant finding suffi-

cient security to prosecute his, her, or their suit with eftect, and without

delay, and to render to the state the yearly value of sucli property, if

the right be found for the state: Provided, that if any suit for property

supposed to be escheated, shall be prosecuted by any escheator, and the

jury before whom such trial shall be had, shall think there is no probable

cause, the court before whom the same shall be tried, shall award to the

party aggrieved, his, her, or their reasonable and legal costs, to be paid

out of any funds, arising under and by virtue of this act.

109. Property heretofore escheated ; suits by escheator.—Any pos-

session, grant, conveyance, or any other cause or title, shall not preclude

or hinder the state from making inquest and sale, after the manner herein-

before prescribed, of all such property both real and personal, as has been

heretofore escheated, (save that which may have been escheated prior

to the fourth day of July, seventeen hundred and seventy-six,) by the

death of the person last seized, and possessed without will, and with-

out heirs ; and further, wherever any property, real or personal, of any
person dying without will and without heirs, shall be found in the hands

of any executor or administrator, the escheator shall on behalf of the

state, sue for and recover the same either at law or in equity, and if real

estate, the same, when recovered, shall be sold by notice and advertise-

ment, as hereinbefore directed, and if personal property, the amount of

the same, when recovered, shall be paid into the public treasury of this

state.

110. Rights of creditors and others not affected.—Nothing herein

contained shall prejudice the rights of creditors or other individuals hav-

ing claims or legal titles, or who shall be under the disabilities of infancy,

coverture, duress, lunacy, or being beyond the limits of the United

States, until three years after such disabilities shall be removed.

111. Liabilities of escheator.—If any escheator shall fail to do the

duty required of him by this act, or any loss or damage shall accrue to

this state, by his misconduct or fraudulent practices, the offender shall

be responsible for all such loss or damage : and the superior court of the

county wherein the offender resides, shall have power and authority to

order a prosecution in the name of the state, and the jury shall try the

fact, and assess the damages and costs, and upon conviction, such es-

cheator shall be incapable forever thereafter of holding any place of

trust or profit within this state ; and further, that no escheator shall

directly or indirectly, either by himself or any person whatsoever, pur-

chase, or be concerned with any person or persons in purchasing, any

escheated property, without being subject and liable to the payment of

five thousand dollars, to be sued for and recovered in any court of record,

one half for the benefit of the informer, who shall sue for and recover

the same, and the other half to the use of the state ; and moreover, that

109. Dec. 5, 1801, sec. 4, Prince 199. 111. Dec. 5, 1801, sec. 6, Prince 200.

110. lb. sec. 5, ib. 200.
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every such offender on conviction, shall be forever disabled from hold-

ing any office of trust or profit under this state.

SEC. II. jury's oath, and forms of process.

112. Oath of jury.—The oath to be taken by the jury upon an in-

quest of office, touching escheated property, such as is described in the

second section of an act, entitled " An act to regulate escheats in this

state, and to appoint escheators,"* passed the fifth day of December, one

thousand eight hundred and one, shall be as follows :
'' You shall true

inquest make, touching the escheat of such property as may be given you

in charge, and a true verdict give according to evidence, so help you

God."
113. Claims; oath of jury.—When any property returned by the

escheator is claimed by any person or persons pursuant to the third sec-

tion of the above-recited act, and an issue is made up thereon, the oath

to be administered to the jury upon the trial of such issue, shall be as fol-

lows :
'' You shall well and truly try this issue of escheat between the

state of Georgia and
,
[here insert the name of the claimant or

claimants,] and a true verdict give according to evidence, so help you

God."
'' 114. Forms of process settled hy judges of the superior court.—The
judges of the superior courts in the several circuits of this state are

hereby authorized and required to devise and adopt the several forms of

process, and other proceedings which may be necessary and proper to

carry into effect the above-recited act, and all the several acts or parts of

acts amendatory or suplementary thereto.

SEC. III. ESCHEATED PROPERTY OF ALIENS.

115. Duty of the court of ordinary.—It shall be the duty of the

court of ordinary, when any alien, resident, or non-resident shall depart

this life, intestate, and without heirs, in this state, or the United States, to

cause the estate and effects of such alien, without delay, to be safely

collected, and a just and true inventory and appraisement thereof to be

made ; and after giving twenty days' notice, by advertisement in one of

the public gazettes of this state, and at two or more public places in the

county where such alien shall die, shall cause the said estate to be sold

at public auction, and the proceeds of such sale to be paid into court, to

be applied and disposed of in manner hereafter mentioned.

116. Notice to creditors; how paid.—After such sale above men-
tioned shall have taken place, and the proceeds paid into court, it shall

be the duty of the said court of ordinary, and the said court is hereby

required to cause public notice to be given, by advertisement, for the cre-

ditors of such deceased to come forward, within twelve months after the

112. Dec. 19, 1817, sec. 1, Frince 202. 115. Dec. 5, 1805, sec. 1, Prince 200.
113. lb. sec. 2, ib. 116. lb. sec. 2, ib.

114. lb. sec. 3, ib.

* See ante 1[ 106.
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publication ofsLich notice, and prove their debts to the satisfaction of the

said court ; and after the expiration of the said twelve months, the said

court shall proceed to examine and ascertain the total amount due such

creditors, and shall pay and satisfy each of the said creditors in whole or

in part, as the estate of the deceased will admit, and the surplus, if any,

after sucli payment as aforesaid, shall be disposed of as is directed by
the escheat law.

117. Duty of escheator in paying over money.—The several escheat-

ors of this state, who have, or may hereafter have or receive any moneys,

arising from the sales of such estates as aforesaid, shall, upon the requi-

sition of the court of ordinary of the county, pay such moneys into the

said court, within twenty days after he shall be required so to do by the

said court, and in default thereof, shall forfeit and pay double the sum
which such escheator shall have received, and have in his hands as afore-

said, to be recovered by action of debt in any court having jurisdiction

thereof.

118. Lands devised to aliens not to escheat.—In all cases where a

citizen of this state, or of the United States, shall die, or may have
died, possessed of or entitled to any real estate, and shall leave no heir

who can inherit the same, because of his or her being alien ; that in such

case the said real estate shall not be held or considered subject to escheat,

but the executor or administrator of such deceased citizen shall and
may proceed in the manner pointed out by law, to make sale of such

real estate, and pay over the proceeds of such sale to the devisee or

devisees, named in the will of such deceased citizen, or to the legal re-

presentatives of such deceased citizen : Provided always, nevertheless,

that nothing herein contained shall be so construed as to affect cases where
the escheator in any county shall have already proceeded to make a dis-

position of property unfler the escheat laws of this state, and the proceeds

thereof shall actually have been paid into the treasury of this state.

119. V^alidity of certain escheat sales.—In all cases where a citizen

has heretofore died leaving real estate as before mentioned, and shall have

made a disposition thereof by will, and the executor or executors of such

deceased citizen have proceeded to make sale of such real estate for the

benefit of the heirs of such deceased citizen, such sale shall be, so far

as it regards the title of such deceased citizen, held and considered valid

and legal.

120. Personal estate, when escheated.—No personal estate of any

deceased person shall be considered subject or liable to escheat in this

state, except in cases where such deceased person shall have made no

disposition of the same by will, and shall have no legal representa-

tives to inherit the same.

121. Sale of perishable property of aliens.—Perishable articles of

aliens shall be sold after giving twenty days' notice in two or more
places in the county where such articles may be ; the other property of

such ahen shall be disposed of agreeable to the escheat act of one

thousand eight hundred and one.

117. Dec. 5, 1805, sec. 3, Prince 200. 120. Dec. 15, 1810, sec. 3, Prince 201.

118. Dec. 15, 1810, sec. 1. ib. 201. 121. lb. sec. 4, ib.

119. Ib. see. 2, ib.
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TITLE I.

COURTS OF GENERAL JURISDICTION.

CHAPTER XIX.

SUPERIOR AND INFERIOR COURTS.

ANALYSIS.

ART. I. PRESIDING OFFICERS.

SEC. I. JUDGES OF SUPERIOR COURT.

1. Oath of Office.

2. Not to preside when interested in law.

3. When interested in equity.

4. Prohibited from practising in courts of

the United States.

5. Not to practise after election.

6. May alternate.

7. Convention of judges.

8. When required to write out decisions.

9. Duty of clerks and of the executive.

10. Publication and ^disposition of written

decisions.

SEC. II. JUSTICES OF THE INFERIOR COURT.

11. Election and qualification.

12. Vacancies.

13. Tenure of office of persons filling va-

cancies.

14. Place of election.

ART. II. ATTORNEYS.

SEC. I. ATTORNEY AND SOLICITORS GENERAL.

15. Required to give bond.

17.

18.

19.

20

22

23

24. Return of money paid in.

25. Retaining fee on sci. fa. in criminal

cases.

26. Retaining fee for sci. fa. against cor-

porations.

SEC II. ATTORNEYS AT LAW.

27. Admission of citizens of this state.

28. No term of study required.

29
30
31

16. Annual report to the comptroller gene-

ral.

Delinquents to be reported by comptrol-

ler general.

Subject to rule for money collected.

Court may appoint prosecuting officer.

Defaulters may be imprisoned.

21. Liability for damages for money de-

tained.

Duty in criminal and civil cases ;
sub-

stitute.

Application for special approprs

32

Oath of attorney.

Oath of solicitor.

Admission of persons from South Caro-
lina.

From adjoining states and territories.

License fee.

From Alabama.
35. Services not performed, contracts void,

36. Liability for transfer and neglect.

Liable for costs in case of neglect.

Liable for costs due from absent clients.

Non-resident attorneys to deposit costs.

Return of no property, attorney liable for

costs.

When prohibited from pleading.

Penalty for deceiving the court.

Maintenance
;
privilege of attorneys.

Attorney's fees.

32.

33.

34.

37.

38.

39,

40.

41.

42.

43.

44.

ART. III. CLERKS, SHERIFFS, AND
OTHER OFFICERS.

SEC I. ELECTION.

45. Time of election.

46. Manner of election.

47. Officers ad interim.

48. Within what time to apply for commis-
sions.

49. Within what time to take the oath- of

office and give security.
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<*-

50. Holders of public moneys, when disqua-

lified.

51. Special oath.

52. Disabilities of non-applicants.

SEC. II. VACANCIES.

53. How filled.

54. Equality of votes.

55. Inferior courts, when authorized to fill

vacancies.

56. Clerks and sheriflTs may be appointed in

certain cases,

57. Tenure of office when so appointed.

58. Officers of adjoining counties.

59. Vacancies of coroner and county sur-

veyor.

ART. IV. CLERKS OF SUPERIOR
AND INFERIOR COURTS.

SEC. I. OATH AND BOND.

60. Oath of office.

61. Bond ; ex officio justices of the peace.

62. Not to act as attorney ; offices may be

blended.

SEC II. DEPUTIES.

63. Clerks may appoint deputies.

64. Acts of minor deputies legalized.

SEC in. DL'TIES AND LIABILITIES.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

75.

76.

77.

78.

79.

Location of clerk's office.

Penalty for neglect.

Manner of keeping records.

Record books, how procured.

Annual schedule.

Record of civil proceedings.

Minutes of court.

Subpoena and criminal dockets to be

kept.

Satisfaction to be entered on the judg-

ment.

Satisfaction docket.

Entry of payment by securities.

Transcribing records.

Records when incomplete.

Recording clerk, how employed.

Record of civil and criminal cases.

SEC iV. DEFAULTING CLERKS.

80. Suits may be instituted against default-

ing clerks.

81. Duty of grand juries.

82. Delivery of books and papers to suc-

cessor.

83. Liability of successor.

ART. V. SHERIFFS.

SEC I. BOND AND OATH.

84. Oath of office.

85. Bond.
86. By whom taken.

87. Prohibited from practising as attorneys.

SEC II. DEPUTIES.

88. Sheriffs may appoint deputies.

89. Liable for conduct of deputies.

SEC III. DUTY AND LFABILITY.

90. Unfinished business; jail and prisoners.

91. Sheriffs, in what cases liable.

92. When liable to action or attachment.
93. When subject to rule absolute for ab-

sence.

94. Liable to indictment for malpractice.

95. Liability for neglect to make returns.

96. Execution docket.

97. When sheriffs in adjoining counties

may act.

98. Arrest of itinerant persons.

99. Removal of prisoners to other counties.

100. Jailers to receive prisoners from other

counties.

SEC IV. LIABILITY FOR ESCAPES.

101. Penalty for permitting escape.

102. Prisoners in custody on civil process.

103. Retaking of prisoner, special defence.

104. Prisoner in execution.

105. What shall be deemed an escape.

106. Penalty for refusing to certify as to

custody of prisoner.

107. Liable for escapes on a decree in equity.

SEC V ESCAPE WARRANTS.

108. Prisoners on civil process may be re-

taken.

109. Sheriff liable fur escape of prisoner re-

taken.

110. Bail may have writ to detain the pris-

oner.

111. Sheriff liable for neglect.

112. Plea of general issue.

113. Escape warrants, how granted.

114. Prisoner may be apprehended on Sun-
day.

ART. VL CORONER, COUNTY SUR-
VEYOR, AND OFFICERS IN GEN-
ERAL.

SEC I. CORONER.

115. Oath of office.

116. Bond.
117. Inquest, in what cases to be taken.

118. Jury, how summoned.
119. Form of precept.

120. Duty of constable.

121. Delinquent constable.

122. Penalty of juror for failing to attend.

123. Jury of inquest ; oath and verdict.

124. Subject matter of inquest.

125. Witnesses ; form of oath.

126. Inquisitions, where returned.

127. Duty of coroner in taking inquisition.

128. Penalty for neglect.

129. Coroner and constable's fees.

SEC II. COUNT V SURVEYOR.

130. Oath of office.

131. Bond.

132. Amount increased.

133. May administer oaths in certain cases.

SEC III. OFFICERS IN GENERAL.

134. Subject to order of court after retire-

ment.
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135.

136.

137.

138.

139.

140.

141.

142.

143.

144.

When liable to pay twenty per cent,

for non-payment.
Copy of demand may be used as evi-

dence.

Liable to pay twenty percent, on rule.

Liability of deputy sheriffs.

Rule nisi may be granted in vacation.

Where sheriff or deputy is a party.

Returns of sheriffs and coroners tra-

versable.

Removable from office.

Plea of an officer impleaded for the ex-

ecution of his office.

Defendant,when to recover double costs.

ART. VII. JURISDICTION AND SES-
SIONS OF COURTS.

SEC. I. POWERS OF SUPERIOR AND INFERIOR
COURTS.

145. Declared courts of record
;
privilege of

witnesses.

146. Courts may compel the production of

evidence, and establish copies of lost

papers.

147. May issue writs of habeas corpus.

148. When a majority of the justices of the

inferior court must concur.

149. Trial by jury.

SEC II. OPENING AND ADJOURNMENT OF

COURT.

150. Clerk may adjourn superior court.

151. Court adjourned by order of the judge.

152. When superior court may be adjourned.

153. When inferior court may be adjourned.

SEC III. SESSIONS OF COURTS.

154. Time of holding superior court.

155. Time of holding inferior court.

ART. I. PRESIDING OFFICERS.

SEC. 1. JUDGES OF SUPERIOR COURT.

1. Oath of office,—There shall be three* juf^g^s of the superior courts

in this state; which judges shall, before they enter on the duties of

their office, take the following oath or affirmation, either before the gov-

ernor, or commissioners by him appointed for that purpose, to wit :
'^ I

do solemnly swear (or affirm) that I will administer justice without re-

spect to persons, and do equal right to the poor and to the rich ; and that

I will faithfully and impartially discharge and perform all the duties incum-

bent on me as a judge of the superior court of this state, according to

the best of my abilities and understanding, and agreeable to the laws

and constitution of this state, and the constitution of the United States,

.so help me God.

2. Not to preside when interested in law.—In all cases brought in

the said superior courts, or either of them, where either of the judges

thereof shall be a party, or interested therein, it shall be the duty of

three or more of the justices of the inferior court to preside at the trial

of the same.

3. JMien interested in equity.—In all cases in equity, when the judge

of any circuit may be a party to such suit, or when the complainant will

and shall make an affidavit, that the judge of the circuit where the cause

is pending, or to be instituted, is interested in the subject matter of such

cause in equity, it shall and may be lawful for any judge of the superior

courts of this state to sanction such bills in equity, and grant such writs

of injunction and others as may be according to law, to effect the object

of such bills.

1. Feb. 9, 1797, sec. 1, Wath. 619.

2. Dec. 5, 1801, sec. 5, Prince 433.

3. Dec. 22, 1830, sec. 2, Prince 468.

* Now eleven ; one for each judicial district.
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4. Prohibited from practising in courts of the United States.—
The judges of the superior courts of this state be, and they are hereby

prohibited from practising as attorneys, proctors, or solicitors in the

district or circuit courts of the United Stales for the district of Georgia.

5. JSot to practise after election.—No person who has been or may
hereafter be elected to the office of the judge of the superior court of

this state, shall plead or practise m any of tlie courts of law or equity

of this state, within the judicial district for which he may be, or

may have been elected, between the time of his election and qualifi-

cation as judge of the superior court ; and any person violating the

provisions of this act shall be guilty of a misdemeanoi, and punished ac-

cordingly, at the discretion of the court : Provided always, that this act

shall not prevent any such person from appearing in [and] prosecuting or

defending any cause in which he may have been actually employed at

the time of his election.

6. May alternate.—It shall and may be lawful for the judges of the

superior courts in this state, and they are hereby authorized to alternate

in their districts from and immediately after the first day of January
next.

7. Convention of judges.—From and after the next election ofjudges

of the superior courts of this state, that it shall be the duty of the said

several judges to convene at the seat of government of this state once
in each year, at such a time as they or a majority of them may appoint,

for the purpose of establishing uniform rules of practice throughout the

several circuits of this state ; and it shall be the duty of the judges so

convened, to notify such of the judges who may be absent, of such rules

or alterations of rules as may be established as aforesaid.

8. When required to write out decisions.—It shall be, and it is hereby

made the duty of the judges of the superior courts to write out in a fair

and legible hand, and place upon the minutes of said courts respect-

ively, their decisions and judgments in full, in all cases of motions for

new trials, whether the same be granted or rejected by them, and in all

cases of decisions or judgments upon writs of certiorari, mandamus, and
habeas corpus, and demurrer, and upon all motions in arrest of judgment,

as soon after the making and argument of said motions, or the renditions

of said decisions or judgments, as the nature and circumstances of the

case will permit.

9. Duty of clerks and of the executive.—Immediately after said

decisions or judgments shall be rendered and placed upon the minutes of

said courts respectively, it shall be the duty of the clerks of said supe-

rior courts to send the originals thereof by mail, or other safe convey-

ance, to his excellency the governor of the state, who is authorized, and

hereby required, within all the month of August next ensuing the pas-

sage of this act, and annually thereafter, to cause the said written de-

cisions or judgments, whenever the same shall be of general interest to

the people, to be properly collated in their order, and a good and suffi-

cient index made thereto, and an edition of five hundred copies thereof

4. Dec. 20, 1824, sec. 1, Prince 458. 7. Dec. 24, 1&21, sec. 1, Prince 449.
5. Dec. 22, 1843, sec. 1, Pam. 119. 8. Dec. 10, 1841, sec. 1, Pam. 132.

6. Dec. 8, 1806,sec. l,Pnnce434. 9. lb. sec. 2, ib.



PRESIDING OFFICERS. 501

printed and published in pamphlet form, by contracting for the printing

'and publishing of the same within this state upon the cheapest and most

advantageous terms.

10. Publication and disposition of written decisions.—Immediately

after the publication of said decisions or judgments, his excellency the

governor shall transmit one copy thereof to each of the judges of the

superior courts, and one copy to each of the Inferior courts of this state,

and make sale of the remaining copies upon such terms and in such

manner as to him shall seem best for the interest of the state ; and that

the expense of collating, indexing, and publishing said decisions or

judgments shall be paid by his excellency the governor out of any mo-
neys in the treasury not otherwise appropriated ; and the money accruing

from the sale of said remaining copies shall be paid into the treasury of

this state.

SEC. ir. JUSTICES OF THE INFERIOR COURT.

11. Election and qualification.—There shall be five justices of the

inferior court in and for each county in this state, who shall be elected

on the third Tuesday In October, in the year of our Lord one thousand

eight hundred and twenty-one, who shall be commissioned, and hold

their respective offices until the first Monday in January, in the year

of our Lord one thousand eight hundred and twenty-five, and until their

successors shall be elected and qualified ; on which said first Monday
in January, one thousand eight hundred and twenty-five, the justices

of the inferior courts shall be again elected, and from thence on the first

Monday in January in every fourth year thereafter, by the electors enti-

tled to vote for members of the general assembly ; which elections

shall be held and conducted in the same manner as pointed out by law for

the election of clerks and sheriffs ; and the persons so elected shall

be commissioned by the governor, and continue in office for the term

of four years and until their successors are elected and qualified, unless

removed by impeachment for malpractice in office, or by the gov-
ernor on the address of two-thirds of both branches of the general

assembly.

12. Vacancies.—When any vacancy shall happen by death, resigna-

tion, or otherwise, of any of the justices of the Inferior court, it shall be
the duty of two or more of the justices of the inferior court, or justices

of the peace, of the county in which such vacancy or vacancies shall

happen, to give at least twenty days' notice by advertisement at three or

more public places in such county, previous to the election, to fill such
vacancy or vacancies ; which election shall be held and conducted in the

same manner as by this act expressed.

13. Tenure of office ofpersons filling vacancies.—Where any person

or persons shall be elected to fill the vacancy of any justice of the infe-

rior court, or justice of the peace, the person so elected and commis-

10. Dec. 10, 1841, sec. 3, Pam. 132. 12. Dec. 21, 1819, sec. 1, Prince 180.

11. Dec. 21, 1819, sec. 1, Pnnce 180. 13. lb. sec. 4, ib. 181.
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sioned shall continue in office only for the time for which their prede-

cessors were elected.

14. Place of election.—All elections for justices of the inferior court

shall be holden at the place of holding the superior courts in the respec-

tive counties.

ART. II. ATTORNEYS.

SEC. I. ATTORNEY AND SOLICITORS GENERAL.

15. Required to give bond.—It shall be the duty of the attorney and
solicitors general of this state, and they are hereby required, before they

are qualified and enter upon the duties of their respective offices, to give

bond and security to the governor for the time being, and his successors

in office, which shall be judged of and approved by him, in the sum of

twenty thousand dollars, which said bond shall be conditioned to pay
over to the comptroller general of the state, all moneys collected as attor-

ney general, or solicitors of their several circuits, or otherwise in behalf

of the state, to which the state may be entitled ; also the amount of all

sums incurred by said attorney and solicitor general, by reason of failure

to pay over the same according to the act of eighteen hundred and twen-

ty-three, and do and perform all other duties required of them by law
;

which said bond shall be filed in the comptroller general's office, subject

to the order of the legislature.*

16. Annual report to the comptroller general.—It shall be the duty

of the attorney general and solicitors general, to make an annual report

of the state and standinor of the claims in favor of the state, under their

control, to the comptroller general at the conuTiencement of the session

of the legislature, showing what suits are instituted, and when instituted,

and what money may have been collected during the preceding year,

also on what cases collected.

17. Delinquents to he reported hy comptroller general.—It shall be

the duty of the comptroller general to report to the legislature at its an-

nual session, all arrears, or neglect of duty by the attorney general, or

either of the solicitors general.

18. Subject to rule for money collected.—The attorney general, and

the solicitors general of this state, shall be subject to a rule of court to

compel them to pay over moneys collected by them for the state, under

the same rules and regulations that govern attorneys and counsellors at

law, when they neglect or refuse to pay over moneys collected for their

clients.

19. Court may appoint prosecuting officer.—Any practising attorney

at law, when employed for that purpose by thel governor, treasurer, or

comptroller general, shall be fully competent to prosecute such rule

against any defaulting attorney or solicitor general.

20. Defaulters may be imprisoned.—The judges of the superior courts

14. Dec. 21, 1819, sec. 3, Prince 181. 18. Dec. 23, 1826, sec. 1, Prince 833.

15. Dec. 20, 1828, sec. 1, ib. 834. 19. lb. sec. 2, ib.

16. Ib. sec. 2, ib. 20. Ib. sec. 3, ib. 834.

17. Ib. sec. 3, ib.

* For election of attorney and solicitors general, see Const., art. iii, sec. 3, p. 68.
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shall have power to imprison as for a contempt such defaulting solicitor

or attorney general, and during such imprisonment, said courts shall have

power to appoint temporarily, some attorney to execute the duties of

such delinquent solicitor or attorney general.

21. Liability for damages for money detained,—Whenever any pub-

lic money shall have been collected by, or paid over to the attorney or

solicitors general, and they detain the same more than one month in

their hands, they shall pay twenty per centum per annum thereon, until

it is paid into the tre^asury.

22. Duty in criminal and civil cases ; substitute.—It shall be the duty

of the state's attorney and solicitors, or one of them, to prosecute all de-

linquents, for crimes, and other offences cognizable by the said courts,

and all civil actions in which this state shall be concerned, and to give

advice or opinion in writing to his excellency the governor, in questions

of law, in which the state may be interested. And in case it should so

happen, that neither the state's attorney or solicitors, or either of them,

can attend the said courts, then the judge presiding may, and he is here-

by authorized and required, to appoint some attorney at law, to prepare

and prosecute the indictments and other business of the state ; and such

person so appointed, shall be entitled to the same fees and emoluments

therein as the state's attorney or solicitors would have been entitled to.

23. Application for special appropriations.—Resolved, that in fu-

ture when the attorney general, or any solicitor general, shall make ap-

plication to the legislature for commissions for money collected, or coiji-

pensation for any service rendered the state, they shall specially set forth

from what persons the money has been collected, and what trouble they

have been at, and what labor they have bestowed in and about the said

collections or services for which they charge, in order that the legisla-

ture may have such information as will enable them to do justice both to

said officers and the state.

24. Return of money paid in.—Resolved, that when an attorney or

solicitor general shall pay money into the treasury, he shall inform the

treasurer on what account the same is paid particularly ; and it shall be

the duty of the treasurer to state the same in the certificate he gives

him; and the comptroller general shall enter the said sum to the account

specified in said certificate.

25. Retaining fee on sci. fa. in criminal cases.—In all cases here-

after, where any writ of scire facias shall be issued to enforce a recog-

nizance, (on the criminal side of the superior court,) the attorney general

or solicitor general shall be entitled to a fee of five dollars, to be taxed in

the bill of costs.

26. Retaining fee for sci. fa. against corporations.—In all cases

where an information shall be filed, or a scire facias shall be issued for the

purpose of procuring a forfeiture of the charter of any corporation, the

attorney general, [or] solicitor general, shall be entitled to [a] fee of one

hundred dollars, to be taxed in the bill of costs.

21. Dec. 22, 1823, sec. 7, Prince 833. 24. Dec. 20, 1828, sec. 1, Frince 836.

22. Feb. 16, 1799, sec. 37, ib. 428. 25. Dec. 23, 1839, sec. 1, Fam. 147.

23. Dec. 20, 1824, sec. 1, ib. 835. 26. Ib. sec. 2, ib. 148.
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SEC. II. ATTORNEYS AT LAW.

27. Admission of citizens of this state.—All and every person or

persons whatsoever, who are citizens of this state, may, on application to

the judge of the superior court, be admitted to practise as an attorney
;

provided such person shall produce satisfactory evidence of his moral

rectitude, and shall undergo an examination in open court, upon a day

assigned for that purpose by the judge.

t^8. No term of study required.—The rule of court relative to the ad-

mission of attorneys, which requires the applicant to study any particular

length of time in the office of any judge or practitioner of law, be, and

the same is hereby declared to be abrogated and void.

29. Oath of attorney.—Every person who shall, pursuant to this act, be

admitted and enrolled to be an attorney in the said courts of king's bench *

or any inferior courts of record, wherein attorneys have been accustom-

ably admitted and sworn, shall, before he is admitted and enrolled, as

aforesaid, take and subscribe the oath following: " I, A. B., do swear,

that I will truly and honestly demean myself in the practice of an attor-

ney, according to the best of my knowledge and ability, so help me God."
30. Oath of solicitor.—Every person who shall, pursuant to this act,

be admitted and enrolled to be a solicitor in the said high court of

chancery, or in any of the other courts of equity aforesaid, shall, before

he shall be so admitted and enrolled, take and subscribe the oath follow-

ing, viz: "I, A. B., do swear, that I will truly and honestly demean
myself in the practice of a solicitor, according to the best of my know-
ledge and ability, so help me God."f

31. Admission of ^persons from South Carolina.—When any appli-

cation for admission to plead and practice in the courts of law and equity

in this state, shall be made by any person who shall produce to the court

in which such application shall be made, the certificate of a judge of the

court of common pleas, or judge of the court of equity of the state of

South Carolina, duly attested under the seal of either of the said courts,

stating in substance that such person has practised for three years imme-
diately preceding, in the county courts of the said state as an attorney

and solicitor, and has maintained a good moral and professional reputa-

tion, he shall be forthwith admitted to plead and practise as an attorney

and solicitor in the courts of law and equity in the state of Georgia, with-

out a compliance of any form or requisite, except only the payment of

the usual fees, and taking the usual oath : Provided always, that this

act shall not go into operation until an act similar in its provisions shall

have been passed by the legislature of the state of South Carolina.

32. From adjoining states and territories.—It shall and may be law-

ful for any judge of the superior courts in this state, in term time of any

of the said superior courts, upon application being made and filed in

27. Dec. 8, 1806, sec. 1, Prince 43. 30. 2 Geo. II, 1729, xxiii, 14, Schley 354.

28. lb. sec. 2, ib. 31. Dec. 20, 1823, sec. 1, Prince 43.

29. 2 Geo. II, 1729, xxiii, 13, Schley 353. 32. Dec. 19, 1829, sec. 1, ib.

* " Common pleas, exchequer, great sessions in Wales, counties palatine of

Chester, Lancaster, and Durham." Omitted,

t For oath as adopted by the convention of judges, see Rules ofCourt in appendix.
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writing, to cause a license to be issued by the clerk of said court to any

attorney or solicitor from any of the adjoining states or territories, to plead

and practice in any of the courts of law and equity in this state, as fully

as if such applicant were a citizen of Georgia : Provided said applicant

shall, before the granting of such license, produce to the judge aforesaid

a certificate from some one of the judges of the superior, circuit, or district

courts of the state or territory of which he is a citizen, under the seal of

said court, stating that he is of good moral character, and that he has

been regularly admitted to plead and practise law in such state or ter-

ritory, and is, at the date of such certificate, a practising attorney of such

state or territory.

33. License fee.—The clerk of the superior court who issues such

license shall be entitled to and receive the same fee therefor, to be paid

by said applicant, as is usually paid by persons admitted who are citi-

zens of this state.

34. From Alabama.—It shall and may be lawful for any judge of the

superior courts of this state, upon application made, by any licensed at-

torney of the state of Alabama, either in term time or in vacation, to

cause a license to be issued by any of the clerks of the superior courts,

authorizing said attorney to plead and practise in the several courts of

law and equity in this state : Provided the attorney making such appli-

cation shall produce before said judge of the superior court, to whom he

applies for admission as aforesaid, his license to plead and practise in the

courts of Alabama, and a certificate of his good moral character, signed

by some judge of the courts of said state, and pays to the clerk issuing

the license the sum of five dollars for the same.

35. Services not performed, contracts void.—All contracts made
and entered into between party or parties plaintiff or defendant, and

attorney or attorneys at law, in writing or otherwise, shall be held and

deemed null and void, whenever the said attorney or attorneys shall fail

to attend in person, or by some competent attorney, to the suit or suits

which he or they contracted to do until the rendition of a judgment.

36. Liability for transfer and neglect.—If any attorney or attorneys

at law as aforesaid, shall transfer any note or notes, obligation or obliga-

tions, in writing, taken or received for his or their services as attorney or

attorneys as aforesaid, and shall fail to attend to the suit or suits, in per-

son or by some other competent attorney, until the rendition of a judg-

ment, he or they shall forfeit and pay to the person or persons, whom the

same was taken from, double the amount so transferred, recoverable in

any court having jurisdiction of the same.

37. Liable for costs in case of neglect.—If any party, plaintiff or

defendant, be hereafter nonsuited or cast, by reason of the neglect or

misconduct of the attorney, who shall hereafter bring or be employed in

such suit, in all cases the said attorney shall pay all costs that may
accrue thereby, and the court shall immediately enter up judgment
accordingly for the same.

38. Liable for costs due from absent clients.—Where any attorney

33. Dec. 19, 1829, sec. 2, Prmce 44. 36. Dec. 26, 1831, sec. 2, Prince 44.
34. Dec. 23, 1835, sec. 1. ib. 37. Feb. 16, 1799, sec. 26, ib. 427.

35. Dec. 26, 1831, sec. 1, ib. 38. Dec. 7, 1812, sec. 1, ib. 439.
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shall Institute a suit in any of the courts of this state for and in behalf of

any person or persons who resides or reside out of this state, or out of the

county in which the defendant or defendants may reside, and In which

such suit may be tried, such attorney shall be liable to pay all costs, In

case such suit shall be dismissed, or the plaintiff or plaintiffs be cast In

his, her, or their suit, and it shall be lawful for the clerk of said court to

issue execution against said attorney or attorneys for the amount of the

cost of said suit.

39. Non-resident attorneys to deposit costs.—It shall and may be

lawful for the proper officers to demand and receive their full costs from

any attorney who resides out of this state, before tiiey shall be bound to

perform any service in any cause commenced by said attorney, where
the plaintiff shall reside out of this state, or any county thereof.

40. Return of no property, attorney liable for costs.—Where any
attorney shall institute a suit In any of the counties of this state for any
person who resides out of the county in which such suit Is brought, and

judgment shall be obtained thereon, and the sheriff shall return the execu-
• tlon, no property to be found, that then the plaintiff's attorney shall be

bound for the costs of said suit, and the clerk may issue his execution

against the plaintiff and the attorney who brought said suit jointly, for

the amount of the costs of such suit.

41. When prohibited from pleading.—If any attorney shall retain in

his hands any money received by him for any client, after being by the

court ordered to pay over the same to the principal, he shall be struck

from the list of attorneys, and never more suffered to plead in any of the

courts In this state.

42. Penalty for deceiving the court.—If any serjeant, pleader, or

other, do any manner of deceit or collusion In the king's court, or consent

unto it, in deceit of the court, or to beguile the court, or the party, and
thereof be attainted, he shall be imprisoned for a year and a day, and
from thenceforth shall not be heard to plead In that court for any man

;

and if he be no pleader, he shall be imprisoned In like manner by the

space of a year and a day at least ; and if the trespass require greater

punishment. It shall be at the king's pleasure.

43. Maintenance ; privilege of attorneys.—No officer, nor any

other, (for to have part of the thing In plea,) shall not take upon
him the business that Is in suit ; nor none upon any such covenant

shall give up his right to another ; and If any do, and he be at-

tainted thereof, the taker shall forfeit unto the king so much of his

lands and goods as doth amount to the value of the part that he

hath purchased for such maintenance ; and for this attainder, whoso-

ever will, shall be received to sue for the king before the justices, before

whom the plea hangeth, and the judgment shall be given by them ; but

it may not be understood hereby, that any person shall be prohibited

to have counsel of pleaders, or of learned men In the law for his fee, or of

his parents and next friends.

44. Attorney's fees.—In each civil case, tried in the several courts

39. Dec. 23, 1839, sec. 2, Pam. 144. 42. 3 Edw, 1, 1275, xxix, Schley 89.

40. Dec. 7, 1812, sec. 2, Prince 439. 43. 28 Edw. I, 1300, xi, ib. 114.

41. Ib. sec. 2, ib. 44. Dec, 21, 1830, sec. 1, Pnwce 265.
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of record of this state, the jury fee shall be three dollars, and the attor-

ney's fee shall be two dollars,*

ART. HI. CLERKS, SHERIFFS, AND OTHER OFFICERS.

SEC. I. ELECTION.

45. Time of election.—The elections for sheriffs; clerks of the supe-

rior and inferior courts, county surveyors, and coroners of the respective

counties within this state, shall be held on the first Monday in January,

eighteen hundred and fourteen, and on the first Monday in January every

second year thereafter, in each and every of the said counties respec-

tively.

46. Manner of election.—In future, all elections for county officers,

to wit, the clerks of the superior and inferior courts, sheriffs, coroners,

and county surveyors, shall be by the citizens of the respective coun-

ties, who are entitled by law to vote at elections for representatives, or

members of the legislature of this state ; and shall be opened, conducted,

and closed in the same manner, that elections are for members of the

legislature of this state.

47. Officei's ad interim.—Whereas considerable evils may result from

the suspension of duties incumbent upon the clerks of the superior and

inferior courts, clerks of the courts of ordinary, sheriffs, coroners, and

county surveyors : for remedy whereof. Be it enacted, &c.. That the

aforesaid officers shall perform all the duties of their respective offices

during the time intervening between the election and commissioning of

their successors, with all the responsibilities to which they were liable,

previous to the said election.

48. Within what time to apply for commissions.—It shall be the duty

of the officers elected, as aforesaid, to make application to the executive

for their respective commissions, within twenty days after their having

been elected to either of the said offices.

49. Within ivhat time to take the oath of office and give security.—
The said clerks of the superior and inferior courts, sheriffs, county sur-

veyors, coroners, collectors, and receivers of tax returns, shall be bound

in ten days after they are notified of the arrival of their commission, to

take the oath, and give the security required by law.

50. Holders of public moneys, when disqualified.—No collector, she-

riff, coroner, clerk of the superior court, clerk of the inferior court, or

any other person who is or may be a holder of public moneys, and

45. Dec. 16, 1811, sec. 1, Prince 178. 48. Dec. 13, 1809, sec. 5. Frince 177.

46. Dec. 4. 1799, sec. 2, ib. 176. 49. Dec. 16, 1811, sec. 1, ib. 178.

47. Dec. 13, 1809, sec. 1, ib. 177. 50. Dec. 20, 1823, sec. 1, ib. 183.

* *' No part of the above recited act, or any existing law in relation to attorneys'

tax fees, shall be so construed as to entitle any attorney to a greater tax fee than
two dollars in any one case.'' Act of Dec. 24, 1832, sec. 2, Prince 266. " Where
the defendant prevails, such attorney to receive the fees in lieu of the plaintiff's

attorney." See act of Dec. 18, 1792, Prmce 261.
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elected to any office, shall be commissioned by the governor, or be

qualified by any judge, justice of the inferior court, or justice of the

peace, until he shall produce to his excellency the governor, and also the

judge or justice of the inferior court, or justice of the peace before whom
he appears to be qualified, a certificate from the treasurer of the state,

countersigned by the comptroller general, certifying that he has accounted

for and paid into the treasury all sums for which he is accountable and

liable, which certificate shall in each and every case accompany the

dedimus potestatem.

51. Special oath.—And whereas, various persons are holders of pub-

lic moneys, where no evidence exists in the treasurer's or comptroller's

office of such fact ; in addition to the oath of office, the person elect

shall swear that he is not the holder of any public moneys unaccounted for.

52. Disahilitics of 7ion-appUcants.—All collectors and other officers

hereafter elected shall apply for and obtain their commissions and certi-

ficates, and qualify, within the time and in the manner heretofore pointed

' out by law, or their offices shall be considered as vacant, and shall be

fiilled in such manner as is now prescribed by law ; and the person who
has failed to obtain his commission and certificate aforesaid, within the

time prescribed by law, shall not be considered as entitled to be a can-

didate for the office : Provided, that this act shall not be construed to

affect the election of any collector who may be in arrears for the amount
of his insolvent list only, and who have not had an opportunity of hav-

ing such list allowed from the failure of any court.

SEC. II. VACANCIES.

53. How filled.—When any office of sheriff, clerk of the superior or

inferior court, tax collector, or receiver of tax returns in any of the

counties of this state, may become vacant by death, resignation or other-

wise, it shall be the duty of the justices of the inferior court, or any

two or more of them, to give notice at the door of the court-house and

at three or more of the most public places of said county, within which
such vacancy may happen, twenty days previous to said election, for

filling said vacancy ; which said vacancy shall be filled by persons enti-

tled to vote for members of the legislature of said county ; and the per-

sons so elected shall be commissioned by the governor, in conformity

with the laws now in force in this state on that subject ; and the person

so chosen shall continue in office no longer than his predecessor would

have done.

54. Equality of votes.—When any two or more candidates for any of

the aforesaid offices may have the highest and an equal number of votes,

the presiding justices or superintendents at said elections shall certify the

same to the justices of the inferior court of the county where such elec-

tion may be held ; whose duty it shall be forthwith to advertise another

election, giving notice as prescribed in the first section of this act.*

51. Dec. 20, 1823, sec. 1, Prince 183. 53. Dec. 26, 1826, sec. 1, Prince 186.

52. lb. sec. 3, ib. 54. lb. sec. 2. ib.

* See preceding T[ 53.
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55. Inferior courts, when authorized to fill vacancies.—In the interim

from the time said vacancy may happen up to the time a successor may
be elected and quahfied, according to the foregoing provisions, (in cases

where it may be necessary,) the justices of the inferior court of the

county where said vacancy may happen is Iiereby authorized to attend

at the court-house of said county, and appoint some fit and proper

person to discharge the duties of said office, until such vacancy may be

filled according to the foregoing provisions, who shall be compelled to

give bond and security, and take the usual oath.

56. Clerics and sheriffs may he appointed in certain cases.—The
judges of the superior courts in this state, shall severally have the power

to appoint, temporarily, a clerk or sheriff in any county in which there

may be a vacancy in either of said offices, at the time provided by law

for the holding of said courts.

57. Tenure of ofiice when so appointed.—The sheriff so appointed,

shall only hold his office during the term of the court at which he was
appointed ; and the clerk so appointed, by virtue of the authority afore-

said, shall hold his office during the term, and for four days thereafter.

58. Officers of adjoining counties.—If any county shall refuse or

neglect to elect a clerk or sheriff, for sixty days after a vacancy shall

have occurred in either of said offices, that suitors and plaintifis may
apply to any clerk or sheriff of an adjoining county, and have the

required duty performed by them, or either of them, in the same man-
ner as a clerk or sheriff in said countv might have done.

59. Vacancies of coroner and county surveyor.—If a vacancy should

take place in one of the aforesaid offices,* it shall be the duty of the

justices of the inferior court, or any two or more of them, to give notice

in one or more of the public gazettes, or at the court-house, and three

or more of the most public places in the county within which such

vacancy may happen, twenty days previous to the election for filling up

the said vacancy ; and the person so chosen shall continue in office no

longer than his predecessor would have done; and where any two or

more candidates for any county office shall have the highest and an

equal number of votes, the presiding justices shall certify the same to

his excellency the governor, who shall be, and he is hereby authorized

to appoint one of the persons so having an equality of votes.

APvT. IV. CLERKS OF SUPERIOR AND INFERIOR COURTS.

SEC. I. OATH AND BOND.

60. Oath of office.—The clerks of the said superior and inferior

courts hereafter to be appointed, shall, before they enter upon the duties

55. Dec. 26, 1826, sec. 3, Prince 186. 58. Dec. 3, 1842, sec. 3, Pam. 164.

56. Dec. S,\S42, sec. I, Pam. 163. 59. Dec. 4, 1799, sec. 3, Prince 176.

57. lb. sec. 2, ib. 60. Feb. 16, 1799, sec. 35, ib. 428.

* " Clerks of the superior and inferior courts, sheriffs, coroners, and county sur-

veyors." Superseded, so far as relates to clerks and sheriffs, by act of Dec. 26,

1826, sec. 1. See H 91.
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of their appointments, and after being commissioned by the governor,

take the following oath before one of the judges of the superior courts,

or a justice of the inferior court of the county :
" I do solemnly swear,

(or affirm,) that I will truly and faithfully enter and record all the orders,

decrees, judgments, and other proceedings of the superior (or inferior)

court of the county of , and all other matters and things which

by law ought by me to be recorded, and that I will faithfully and impar-

tially discharge and perform all the duties required of me, to the best of

my understanding."

61. Bond; ex officio justices of the peace.—And shall also enter into

bond with one or more good and sufficient security or securities, to the

governor for the time being, in the sum of three thousand dollars, con-

ditioned for the faithful discharge of the duties required of them: and

the said clerks shall, in virtue of their offices, be justices of the peace,

so far as to administer all oaths appertaining to the business of their

office.

62. Not to act as attorney ; offices may be blended.—No clerk of a

court, or other person employed in his office, shall act as attorney in

his own name, or the name of any other person, or be allowed to plead

or practise in such courts during the time he shall be employed in such

office : and the same person may be clerk of the superior and inferior

court of the same county : Provided, that nothing herein contained shall

extend to prevent any officer of the court from prosecuting or defending

any suit to which he is a party.

SEC. II. DEPUTIES.

63. Clerics may appoint deputies.—Whereas, considerable inconve-

nience arises to the good citizens of this state, in consequence of the

non-appointment of deputies by the clerks of the superior, inferior, and

corporation courts, and the courts of ordinary of this state ; for remedy

whereof, Be it enacted, &:c.. That immediately from and after the pass-

ing of this act, the said clerks shall be allowed to appoint a deputy or

deputies, in the same manner and under the same rules and regulations

as deputies of sheriffs are now by law appointed, who may continue in

office during the term of his or their said principal or principals, unless

specially removed : Provided always, that in case of the death, resigna-

tion, or disability of the said principal clerk or clerks, the power and

authority of the said deputy or deputies shall cease and determine: and

that the said several principal clerks shall, in all cases, be responsible for

the acts of each and every of their said deputies and agents.

64. Acts of minor deputies legalized.—AH the acts heretofore done

by the deputy clerks of the superior, inferior, and courts of ordinary in

this state, under the age of twenty-one years, be, and the same are

hereby made as legal and valid as if such deputy clerks, at the date of

such acts, had been twenty-one years of age : Provided, that nothing

herein contained shall be construed to exempt the principal clerks from

any liability their deputies may have incurred.

61. Feb. 16, 1799, sec. 35, Prince 428. 63. Dec. 19, 1817, sec. \, Prince 179.

62. lb. sec. 36, ib. 64. Dec. 20, 1824, sec. 1, ib. 184.
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SEC. III. DUTIES AND LIABILITIES.

65. Location of derVs office.—It shall be the duty of the clerks of

the superior and inferior courts, and the clerks of the court of ordinary, to

keep their offices, books and papers, at the court-house of their respective

counties, or within one mile thereof.*

QQ. Penalty for neglect.—Each and every of the said clerks, except

as before excepted, shall forfeit and pay the sum of thirty dollars for every

month they, or either of them, shall fail to comply with the requisitions

of this act, to be recovered in the superior court, on motion of the attor-

ney or solicitor general, by attachment as for contempt, and to be con-

sidered as a part of the county funds.

67. Manner of keeping records.—It shall be the duty of the clerks

of the superior and inferior courts, and the clerks of the court of ordinary,

to keep their records in books well bound.

68. Record hooks, how procured.—It shall be the duty of the justices

of the inferior courts, to purchase, or cause to be purchased, out of the

county funds, a sufficient number of well bound blank volumes for the

clerks of the superior, inferior, and courts of ordinary of their respective

counties, and that it shall be their duty to letter or cause to be lettered

and indexed, said volumes, as they in their judgment may think proper,

and have them immediately entered on the minutes of the court.

69. Annual schedule.—The justices aforesaid, shall, at the expiration

of each year, cause said clerks to produce a schedule of the books in

their respective offices, and have the same duly recorded.

70. Record of civil proceedings.—The clerks of the several courts in

this state, shall copy into a book of record, all the proceedings in all

civil cases in the said courts respectively, which entry of record shall be

made within forty days after the determination of any cause ; and the

said clerks shall be allowed the sum of ten centsf for every hundred

words of recording such proceeding, to be taxed in the bill of cost.

71 Minutes of court.—And the said clerks shall also keep regular and

fair minutes of all the proceedings in any of the said courts, which shall

be signed by the judge of ihe superior, or presiding justices of the inferior

courts, (as the case may be,) prior to the adjournment from day to day.

72. Subpoena and criminal dockets to he kept.—The respective clerks

of the superior and inferior courts of this state shall keep regular

subpoena dockets, and the said clerks of the superior courts shall also

keep separate dockets for all criminal cases, which shall be entered in

their regular order.

73. Satisfaction to he entered on the judgment—Whereas a practice

65. Dec. 7, 1807, sec. 1, Prince 177. 70. Feb. 16, 1799, set. 34, Prince 428.

66. lb. sec. 2, ib. 71. lb. sec. 34, ib.

67. Dec. 13, 1809, sec. 6, ib. 172. 72. Dec 15, 1810, sec. 3, ib. 436.

68. Dec. 16, 1815, sec. 1, ib. 73. Ib. sec. 1, ib.

69. Ib. sec. 2, ib.

* Except the counties of Glynn, Effingham, Bryan, and Bullock ; and except
the county of Wilkinson, until the public buildings be made permanent." Local.

f Twenty-five per cent, is added by act of 1818.
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has prevailed in the superior and inferior courts in this state, for judg-

raenCs to be kept open, notwithstanding the sheriff may have returned

the execution or executions bottomed on such judgments satisfied ; and

whereas great evils might grow out of such practice ; for remedy whereof,

Be it enacted, &:c.. That from and after the first day of February next,

it shall be the duty of such clerks, immediately after the return of such

sheriff of such execution or executions, as the case may be, to enter such

satisfaction in such judgment, either in whole or in part, as per sheriff's

return.

74. Satisfaction docket.—It shall be the duty of such clerks to keep a

docket book, for the special purpose of entering the names and stating

the cases of the parties, plaintiff or plaintiffs, and defendant or defend-

ants, and enter such satisfaction as aforesaid.

75. Entry of payment by securities.—Where it shall appear by the

sheriff's return on any execution or executions, that the same has been

paid by a security or securities, it shall be the duty of the clerk to make
such entry in such docket book, and such security or securities shall have

the use and control of said execution for the purpose of remunerating him
or themselves out of the principal for whom he or they stood security.

76. Transcribing records.—Whenever it shall be made known to the

inferior courts of the several counties in this state, that the records of the

superior courts, and the inferior courts and courts of ordinary, or of any

of the said courts in their respective counties have become obliterated,

defaced, or mutilated, it shall and may be lawful for said inferior courts

to employ some fit person or persons to transcribe such records into new
books of a substantial nature; and such records when so transcribed,

and approved by said inferior court upon their inspection, or upon the

examination of any person or persons whom they shall appoint for the

purpose, shall have all the validity and authenticity of the original records.

77. Records when incomplete.—Whenever it shall appear to the infe-

rior courts aforesaid, that the clerks of the said courts hereinbefore men-
tioned have failed or neglected to copy into a book of record all the pro-

ceedings in all civil cases in said courts respectively, or that the said pro-

ceedings have been partially and imperfectly copied, it shall and may be

lawful for the said inferior courts to employ some fit and competent per-

son or persons to copy the said proceedings into a book or books of record
;

and the said books of record shall, when approved by said inferior court,

or by the person or persons by them to be appointed for the purpose of

examination, have the same force, validity, and authenticity, as if the said

proceedings had been fully copied by the clerks aforesaid, within the time

prescribed in the thirty-fourth section* of the act of the general assembly,

passed on the sixteenth day of February, one thousand seven hundred and

ninety-nine.

78. Recording cleric, how employed.—The said inferior court, in the

employment of a person or persons to transcribe the records, and to copy

74. Dec. 15, 1810, sec. 2, Prince 436. 77. Dec. 22, 1829, sec. 2, Prince 174.

75. lb. sec. 5, ib. 78. lb. sec. 3, ib

76. Dec. 22, 1829, sec. 1, ib. 173,

* See ante 1[ 70.
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the proceedings as hereinbefore directed, shall offer the same to the lowest

bidder, due regard being had to the competency of the several persons

proposing, and shall require bond with approved security, payable to the

justices of the inferior court of the county, and their successors in office,

in a penalty to be fixed by them, or any three of them, for the comple-

tion of the contract at such time or times as shall be stipulated, and for

the safe keeping and return of the books, documents and papers that

may be intrusted to him or them for the purposes aforesaid.

79. Record of civil and criminal cases.—The proceedings in all

cases, criminal as well as civil, hereafter determined in the several courts

of law and equity in this state, shall be fully and fairly copied by the

clerks of such courts respectively into record books of a substantial

nature, previous to the next term of such courts, after the adjournment

of the court in which such cases shall be determined.

SEC. IV. DEFAULTING CLERKS.

80. Suits may he instituted against defaulting clerks.—The inferior

courts shall be authorized to institute a suit or suits in the superior court

upon the bond or bonds of any clerk, who has failed or neglected to copy

into a book of record all the proceedings in all civil cases in said courts

respectively, according to the true intent and meaning of the said

thirty-fourth section of the act aforesaid,* or who shall hereafter fail or

neglect to record the proceedings of said courts as hereinafter required ;f

and shall recover damages for the neglect or failure of such clerk in man-
ner aforesaid, according to the rates for recording said proceedings, in

all the cases which such clerks shall have failed, or shall fail to record, or

which he shall have imperfectly recorded, or shall imperfectly record.

And in case there be no valid bond of said clerk, it shall and may be

lawful for said superior court to cause said clerk, by a rule or order of

said court, to pay into the hands of the county treasurer, such sum or

sums of money as it shall appear to said court that such clerk has re-

ceived, or shall receive, as fees for recording of proceedings in cases

which he has or shall fail or neglect to record, or has or shall imperfectly

record, and to enforce such order by process of attachment ; Provided,

when it shall appear that said clerk has not received the recording fees

in any case or cases, the amount of such fees shall not be included in the

damages herein required to be collected, nor in the sum herein directed

to be paid.

81. Duty of grand juries.—It shall be the duty of the grand juries

in the several counties in this state, from term to term of the superior

court, to inspect and examine the offices, papers and records in the

superior and inferior courts of their counties ; and if the said proceedings

shall not have been copied into a book or books of record according to

the true intent and meaning of this act,f they shall cause the clerk or

clerks who shall have failed or neglected to do his duty as required by
this act, to be presented for non-performance of official duty ; and the

79. Dec. 22, 1829, sec. 5, Prince 175. 81. Dec. 22, 1829, sec. 6, Prince 175.
80. lb. sec. 4, ib. 174.

* See ante, T[ 70. t See preceding H 79.

33
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said superior court shall order the bond of such clerk to be prosecuted,

and recovery shall be had thereon as directed in the aforesaid third sec-

tion of this act ; and if there be no bond, said court shall proceed against

such clerk as in such case is therein directed.

82. Delivery of hooT<:s and papers to successor.—It shall be the duty

of the clerks aforesaid to deliver over to their successors in office respec-

tively, all the books and papers appertaining to their respective offices,

within five days after their successsors are qualified : Provided, that the

said clerks shall make out and deliver to their successors in office

respectively upon oath, a fair and correct schedule of all the papers

relative to any unfinished business in their said offices respectively, in

term bundles, and all other papers and books appertaining to said office,

in good order.

83. Liability of successor.—The said successor shall not be liable

for any papers not contained in said last schedule, but his predecessor

shall be liable as aforesaid in the same manner during the time interven-

ing between the election and commissioning of his said successor, as he

was previous to said election.

ART. V. SHERIFFS.

SEC. I. BOND AND OATH.

84. Oath of office.—And the said sheriff shall take and subscribe

the following oath before one of the judges of the superior, or justices of

the inferior courts, and the same shall be entered on the minutes of the

said court, before such sheriff shall enter on the duties of his office, to

wit :
" I do solemnly swear (or affirm, as the case may be) that I will

faithfully execute all writs, warrants, precepts, and processes, directed to

me as sheriff of the county of — , and true returns make, and in all

things well and truly, and without malice or partiality, perform the duties

of the office of sheriff of , during my continuance in office, and take

only my lawful fees : so help me God." And an oath to the same pur-

port shall betaken by each of the deputiesof the said sheriff in like manner.

85. Bond.—And before any sheriff shall enter upon the duty of his

appointment, and being commissioned by the governor, he shall be bound

for the faithful performance of his duty, by himself and his deputies,

before any one of the said judges, to the governor of the state for the

time being, and to his successors in office, jointly and severally, with two

good and sufficient securities, inhabitants and freeholders of the county,

to be approved of by the justices of the inferior court, or any three of

them, in the sum of twenty thousand dollars, and the said bond shall

remain in the office of the clerk of the superior court of such county, and

may be sued for by order of the said court, for the satisfaction of the public

or persons aggrieved by the misconduct of the sheriff or his deputy.

86. By whom taken.—Whereas doubts have arisen respecting the

82. Dec. 6, 1813, sec. 2, Prince 172. 85. Feb. 16, 1799, sec. 46, Prince 430.

83. Dec. 13, 1809, sec. 4, ib. 86. May 11, 1803, sec. 1, ib 176.

84. Feb. 16, 1799, sec. 46, ib. 430.
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proper persons authorized, or intended by law to take the bonds or obli-

gations of the sheriffs of this state : for remedy whereof, Be it enacted,

&:c., That every judge of the superior, or a niajority of the justices of

the inferior courts, of the respective counties throughout this state, is

and are, and by intendment of law ought to have been taken, held,

deemed, and considered as competent in law, to take the bonds or obli-

gations of sheriffs, and to qualify them as by law directed.

87. Prohibited from practising as attonieys.—No sheriffs, under

sheriffs, deputy, or other sheriff's officer, shall act as an attorney at law, in

his own name, or in the name of any other person, or be allowed to plead

or practise in any of the courts of this state, during the time he is in

such office.

SEC. II. DEPUTIES.

88. Sheriffs may appoint deputies.—The sheriffs of the several coun-

ties shall attend the superior and inferior courts in the respective counties

when sitting, and by themselves or deputies, execute throughout the

counties all writs, warrants, precepts, and processes, directed to them,

issued under the authority of any judge or justice of said superior or

inferior courts, or the clerk of either of the courts ; and the said sheriffs

or their deputies shall have power to command all necessary assistance

in the execution of their duly, and to appoint, as there shall be occasion,

one or more deputies.

89. Liable for conduct of deputies.—In case of the death of either of

the said sheriffs, the deputy or deputies shall continue in office, unless

otherwise specially removed, and execute the same in the name of the

deceased, until another sheriff be appointed and qualified; and the defaults

and misfeasance in office of such deputy or deputies in the mean time, as

well before as after the death of such sheriff, shall be adjudged a breach

of the condition of the bond given as before directed, by the sheriff w^ho

appointed such deputy or deputies ; and the executor or administrator of

the deceased sheriff shall have the like remedy for the misconduct, or

misfeasance, or default in office of such deputy or deputies, during such

intervals as he would be entitled to if the sheriff had continued in life,

and in the execution of his office, until his successor was appointed and

sworn.

SEC. III. DUTY AND LIABILITY.

90. Unfinished business ;jail andprisoners.-The sheriff of each county

shall, at the expiration of his appointment, turn over to the succeeding she-

riffs, by indenture and schedule, all such writs and processes as shall remain

in his hands unexecuted, who shall duly execute and return the same
;

and in case any sheriff shall neglect or refuse to turn over such process in

manner aforesaid, every such sheriff so neglecting or refusing, shall be

liable to make such satisfaction, by damages and costs, to the party ag-

87. Feb. 16, 1799, sec. 49, Prince 431. 89. Feb. 16. 1799, sec. 47, Prince 431.,

88. lb. sec. 46, ib. 430. 90. lb. sec. 48, ib.
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grieved, as he, she, or they shall sustain by reason of such neglect or

refusal ; and every sheriff at the expiration of such his appointment,

shall also deliver up to his successor the custody of the jail, and the bodies

of such persons as shall be confined therein, with the precepts, writs or

causes of such detention ; and such succeeding sheriff shall be empow-
ered and required to sell and carry into effect any levy made by his pre-

decessor in office, in like manner as such sheriff could have done had he

continued therein, and shall make titles to the purchasers for all the

property sold under execution, and not conveyed by his predecessor.

91. Sheriffs, in what cases liable.—The sheriffs of the several coun-

ties in this state, shall have like powers and authorities, and they, and

their under sheriffs, and jailers, constables, and other officers belonging

to the court, be liable to all actions, suits, penalties, and disabilities what-

soever, which they or either of them may incur for or on account of the

escape of prisoners, or for or in respect of any other matter or thing

whatsoever, relating to or concerning their respective offices, in the same

manner as they have heretofore been liable by laws in force in this state.

92. When liable to action or attachment.—The sheriff shall be liable

either to an action on the case, on an attachment for contempt of court,

at the option of the party, wherever it shall appear that he hath injured

such party, either by false returns, or by neglecting to arrest the defend-

ant, or to levy on his property, or to pay over to the plaintiff or his

attorney the amount of any sales which shall be made under or by virtue

of any execution, or any moneys collected by virtue thereof.

93. When subject to rule absolute for absence.—Whenever a sheriff

of any county in this state absents himself from his court, that the pre-

siding judge or judges, in all such instances, when required by plaintiffs

in executions or their attorney, shall grant rules absolute against said

sheriff, unless it is proved, at said term of the court, that the sheriff from

sickness is not able to attend said court.

94. Liable to indictment for malpractice.—If any sheriff, or his

deputy, or under sheriffs, shall be guilty of extortion or other malpractice

in the execution of his office, upon complaint made on oath to the state's

attorney or solicitors, it shall be the duty of such attorney or solicitor

to exhibit a bill of indictment against the person so offending, who,

upon conviction thereof, shall be fined by the court in treble the amount

which he may have extorted from any person, which shall be applied,

one moiety to the injured person, and the other moiety to the use of such

county, and shall likewise be removed from office, and suffer such other

punishment as the law directs.

95. Liability for neglect to mal{e returns.—Whenever the sheriff of

any county within this state, shall fail to make proper return of ail writs,

executions, and other process put into his hands, or shall fail or neglect

to pay up all moneys received on such executions, on his being required

by the court so to do, he shall be liable to an action as for contempt, and

may be fined, imprisoned, or removed from office, in the manner pre-

scribed by the constitution.

91. Feb. 16, 1799, sec. 49, Frince 431. 94. Feb. 16, 1799, sec. 51, Frince 431.

92. lb. sec. 50, ib. 95. lb. sec. 52, ib. 432.

93. Dec. 11, 1841, sec. 1, Pam. 122.
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96. Execution docket.—The different sheriffs in this state shall keep

fair and regular execution dockets, wherein they shall enter all execu-

tions delivered to them, and the dates of such delivery, together with all

their actings and doings thereon, and file the same in the clerk's office

out of which such executions may have issued, on or before the first day

of the meeting of the court to which they may be made returnable,

which said dockets shall remain in the said offices, subject to the inspec-

tion of all persons concerned therein.

97. When sheriffs in adjoining counties may act.—In all cases which

require the official acts of a sheriff wherein he is or may be a party in

the case, and no coroner can be obtained in the county to perform and

execute the office of sheriff, that then and in that case, it shall and may
be lawful for any sheriff in an adjoining county to do and perform all

manner of official acts that a coroner is authorized to do and perform in

cases where the sheriff is a party interested.

98. Arrest of itinerant persons.—It shall be lawful for sheriffs in. all

cases where a bail or criminal process is placed in their hands, and the

person against whom it may be, is moving about from one county to

another, for the said sheriff or his deputy to follow the said person or

persons into any county in this state, and serve the said process.

99. Removal ofprisoners to other counties.—The sheriffs and lawful

constables in any of the counties of this state, that are not provided with

a jail, be, and they are hereby authorized and required to convey per-

sons arrested by them by virtue of a capias ad satisfaciendum, or other

civil process which may require bail, to the jail of any adjoining county,

and to deliver such person or persons to the keeper of such jail : Pro-

vided, the person or persons so arrested shall refuse or neglect to give

such bail as the officer arresting may be authorized to require.

100. Jailers to receive prisoners from other counties.—The keepers

of such jail shall, and they are hereby authorized and required to receive

into their care and custody any person or persons delivered to them in

conformity to the preceding section, and him or them safely keep

until they are delivered from thence according to law, or by direc-

tion or request of the plaintiff, his agent, or attorney: Provided, that

the plaintiff, his agent or attorney, shall give bond with sufficient secu-

rity to the keeper of such jail, for the jail fees and weekly maintenance
of the person or persons so delivered to him for safe keeping.

SEC. IV. LIABILITY FOR ESCAPES.

101. Penalty for permitting escape.—No warden of the fleet shall

suffer any prisoner there being by judgment, at the suit of the party, to

go out of prison by mainprize, bail, nor by baston, w^ithout making gree

to the said parties of that whereof they were judged, unless it be by
writ or other commandment of the king, upon pain to lose his office, and

the keeping of the said prison ; and moreover, if any such warden from

henceforth be attainted by due process, that he hath suffered or let such

96. Dec. 15, 1810, sec. 4, Prince 436. 99. Dec. 13, 1820, sec. 1, Prince 446.

97. Dec. 7, 1812, sec. 1, ib. 440. 100. lb. sec. 2, ib.

98. Dec. 19, 1818, sec. 1, ib. 442. 101. 1 Rich. II, 1377, xii, Schley 130.
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prisoner go at large against this ordinance, then the plaintiffs shall have

their recovery against the same warden by writ of debt.

102. Prisoners in custody on civil process.—All prisoners, either

upon contempt, or mesne process, or in execution, who are or shall be

committed to the custody of the marshal of the king's bench prison, or

warden of the fleet, shall be actually detained within the said prisons of

the king's bench and fleet, or the respective rules of the same, until they

shall be from thence discharged by due course of law; and if at any

time from and after the first day of May, the said marshal, or warden,

or any other keeper or keepers of any prison, shall permit and suffer any

prisoner committed to their custody, either on mesne process or in execu-

tion, to go or be at large out of the rules of their respective prisons,

(except by virtue of some writ o{ habeas corpus^ or rule of court, which

rule of court shall not be granted but by motion made or petition read

in open court,) every such going or being out of the said rules shall be

adjudged and deemed, and is hereby declared to be an escape.

103. Retaking of prisoner, special defence.—No retaking on fresh

pursuit shall be given in evidence on the trial of any issue in any action

of escape against the said marshal or warden, or their respective deputy

or deputies, or against any other keeper or keepers of any otiier prison

or prisons as aforesaid, unless the same be specially pleaded, nor shall

any special plea be taken, received, or allowed, unless oath be first made
in writing by the marshal or warden, or their respective deputy or de-

puties, or by such other keeper or keepers of any other prison or prisons

as aforesaid, against whom such action shall be brought and filed in the

proper office of the respective courts, that the prisoner for whose escape

such action Is brought, did, without his consent, privity, or knowledge,

make such escape ; and if such affidavit shall at any time afterwards

appear to be false, and the marshal, or warden, or other keeper or

keepers of any other prison or prisons, shall be convicted thereof by
due course of law, such marshal or warden, or other keeper or keepers

of any other prison or prisons, shall forfeit the sum of five hundred

pounds.

104. Prisoner in execution.—If any prisoner who is or shall be com-
mitted in execution to either or any of the said respective prisons, shall

escape from thence by any ways or means howsoever, the creditor or

creditors, at whose suit such prisoner was charged In execution at the

time of his escape, shall or may retake such prisoner by any new capias^

or capias ad satisfaciendum, or sue forth any other kind of execution on

the judgment, as If the body of such prisoner had never been taken in

execution.

105. What shall he deemed an escape.—If the said marshal or war-

den for the time being, or their respective deputy or deputies, or other

keeper or keepers of any other prison or prisons, shall, after one day's

notice in writing given for that purpose, refuse to show any prisoner

committed in execution to the creditor at whose suit such prisoner was
committed or charged, or to his attorney, every such refusal shall be

adjudged an escape in law.

102. 8,9 Wm. Ill, 1697, xxvii,l,&^Ze?/ 297. 104. 8,9 Wm. Ill, 1697,xxvii, 7,*5cMei/300.
10.3. lb. xxvii, 6, ib. 298. 105. lb. xxvii,8, ib. 301.
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106. Penalty for refusing to certify as to custody of prisoner.—
If any person or persons whatsoever, desiring to charge any person with

any action or execution, shall desire to be informed by the said marshal

or warden, or their respective deputy or deputies, or by any other

keeper or keepers of any other prison or prisons, whether such person

be a prisoner in his custody or not, the said marshal or warden, or such

other keeper or keepers of any other prison or prisons, shall give a true

note in writing thereof to the person so requesting the same, or to his

lawful attorney, upon demand at his office for that purpose, or in default

thereof shall forfeit the sum of fifty pounds ; and if such marshal or

warden, or their respective deputy or deputies exercising the said office,

or other keeper or keepers of any other prison or prisons, shall give a

note in writing that such person is an actual prisoner in his or their cus-

tody, every such note shall be accepted and taken as a sufficient evi-

dence that such person was at that time a prisoner in actual custody.

107. Liable for escapes on a decree in equity.—If any person or

persons, is, are, or shall be in custody of any sheriff or other officer,

either by virtue of the said act, or of this present act, or otherwise, for

not performing any decree of the high court of chancery, or court of

exchequer, whereby any sum or sums of money is ordered or decreed to

be paid, and shall afterwards make any escape from the said sheriff or

other officer, that then and in such case the person and persons, their

executors or administrators to whom the money was to be paid by the

said decree, shall have the same remedy against the said sheriff, as if

such person or persons so escaping had been in custody upon an execu-

tion at law, and shall and may recover the several sum and sums of

money decreed to be paid to him, her, or them, in and by such decree,

against such sheriff or other officer, together with his, her, or their costs

of suit, in any action or actions of debt, or upon the case, to be brought

or commenced against such sheriff or other officer in any of her majesty's

courts of record at Westminster, wherein no protection or wager of law

shall be admitted, or any more than one imparlance.

SEC. V. ESCAPE WARRANTS.

103. Prisoners on civil process may he retaJcen.—If any person or

persons already committed, rendered, or charged, or who shall hereafter

be committed or rendered to, or charged in the custody of the marshal

of the queen's bench for the time being, or to, or in the prison of the

fleet, either in execution, or upon mesne process, or upon any contempt

in not performing such order or decree by any of her majesty's courts at

Westminster, and such person or persons shall, at any time after such

commitment, render, charge, or being in execution, and before he, she,

or they shall have made payment or satisfaction to the respective plain-

tiff or plaintiffs, creditor or creditors, or shall have cleared him, her, or

themselves of such contempts, as he, she, or they were, or shall be

charged with at the time of such their commitment, render, charge, or

106. 8,9 Wm.III, 1697, xxvii, 9,&Mcy 301. 108. 1 Ann, 1701, vi, 1, Schley U'\.

107. 5 Ann, 1706, ix, 4, ib. 333.
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being in execution as aforesaid, make any escape frona the custody of

ttie marshal of the queen's bench for the time being, or from the prison

of the said queen's bench, or from the prison of the fleet, or either of

them, or shall go at large at any time after the three and twentieth day
of January, which shall be in the year of our Lord one thousand seven

hundred and two, it shall and may be lawful upon oath thereof in

writing, to be made by one or more credible person or persons, before

any one of the judges of that court where such action was entered, or

judgment and execution were obtained, or where the party was so com-
mitted or charged as abovesaid, to and for such judge, before whom such

oath shall be made as abovesaid, and such judge is hereby authorized

and required, from time to time to grant unto any person whatsoever,

who shall demand the same, one or more warrant or warrants under his

hand and seal, therein reciting the action or actions, execution or execu-

tions, contempt or contempts, with which such person or persons so

escaping, or going at large, stood charged, or were committed at the suit

of any person or persons on whose behalf such warrant or warrants shall

be demanded at the time of such escape, or going at large, (which said

warrant or warrants shall be in force in all places whatsoever within the

kingdom of England, dominion of Wales, and town of Berwick-upon-

Tweed,) directed to all sheriffs, mayors, bailiffs, constables, head

boroughs, and tything-men, therein and thereby commanding them, and

every of them, in their respective counties, cities, towns, and precincts,

to seize and retake such person or persons so escaped, or going at large
;

and such person or persons so retaken upon such warrant, forthwith to

convey and commit to the common gaol of such county where such per-

son or persons so escaped, or going at large shall be retaken, there to

remain without bail or main prize, or being thence upon any account

whatsoever delivered or removed until he, she, or they shall have made
full payment or satisfaction to the respective plaintiff or plaintiffs,

creditor or creditors, in such action or actions, execution or executions

named, or until the judgment or judgments on which such execution or

executions was or were sued out against such person or persons, shall be

reversed or discharged by due course of law, or until judgment in such

action or actions be given for such person or persons so committed as

aforesaid, or until the said contempt or contempts for which such person

or persons were or shall be committed, be cleared and discharged ; except

such person or persons be charged with treason or felony, or any other

crime, matter, or cause, for and on the behalf of the queen's majesty,

her heirs and successors : and if he or she, for any such cause, on the

behalf of the queen, her heirs and successors, be removed to any other

gaol or prison, he or she shall be, in the custody of such gaol, charged

with all the causes with which he or she is or shall be charged in the

gaol from whence he or she shall be removed ; and the mayor, and other

officer as aforesaid, after delivery of such prisoner so retaken, together

with such warrant to the sheriff, shall take a note in writing from such

sheriff, testifying the receipt of such prisoner, which said sheriff is

hereby required to receive such prisoner, and give such note : and every

such sheriff as aforesaid, after the execution of such warrant, shall forth-

with make a return thereof to the court where the action shall be
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depending, or judgment, order, or decree, had or obtained, which shall

be entered and filed upon record.

109. Sheriff liable for escape ofprisoner retaken.—If any such person

or persons so retaken by warrant as aforesaid, shall at any time make any
escape out of the gaol to which he, she, or they shall be so conveyed
and committed as aforesaid, the sheriff in whose custody he, she, or they

was or were, shall be liable to answer for such escape, as in the case of

any other escape.

110. Bail may have writ to detain the prisoner.—Provided always, that

it shall and may be lawful to and for any person or persons, that are or shall

be bail in any suit or action in any of her majesty's courts of record at

Westminster, for any such person or persons that shall be retaken and
conveyed to such gaol as aforesaid, by virtue of such warrant as aforesaid,

to have and prosecute, out of such of her majesty's courts, where he or

they are or shall be bail, a writ directed to the sheriff of the county, to

the gaol whereof such prisoner so retaken shall be committed and de-

tained, commanding such sheriff to detain and keep such prisoner in

custody in discharge of his bail; which writ, with an account whether

he hath the said prisoner in his custody, shall be returned by the said

sheriff into court, at a day therein to be mentioned, and the delivery of

every such writ to the sheriff, or his deputy, shall be deemed and taken

to be an effectual render of such prisoner, to all intents and purposes

whatsoever, in discharge of the said bail ; and that in case such sheriff,

or his deputy, or other his inferior officer, shall thereafter suffer the per-

son or persons so rendered, in discharge of his, her, or their bail, to

escape, they and every of them so offending shall be liable to such

action and actions, as the marshal of the queen's bench, or warden of

the fleet prison, is or are liable to, for permitting any person to escape

out of his or their custody or prison, who was committed to such cus-

tody or prison upon render, in discharge of his, her, or their bail.

111. Sheriff liable for neglect.—All and every such sheriffs, upon re-

quest of such person or persons, being bail as aforesaid, who shall deliver

such writ for keeping and detaining such prisoner, as aforesaid, and for

the usual fees of returns of actions, shall make, return and certify,

under his hand, the receipt of such writ, and the time thereof, and whe-
ther the said person so retaken was then in his custody, and in default

thereof, shall for every such default, neglect, or refusal, forfeit the sum of

fifty pounds, to be recovered in any of her majesty's courts of record at

Westminster, by action of debt, bill, plaint, or information, wherein no

essoin, protection, wager of law, or any more than one imparlance shall

be allowed ; and that upon producing such return or certificate to the

court where such bail shall be taken, such court shall direct and cause a

reddidit se to be entered upon the bailpiece, which shall be as effectual

to all intents and purposes, as if the said bail had then actually rendered

the person of the said defendant to such court, or before any judge or

judges of the same.

112. Plea of general issue.—And for the prevention of disputes

touching this act, be it enacted by the authority aforesaid, that the same,

109. 1 Ann, 1701, vi, 2, Schley 317. 111. 1 Ann, 1701, vi, 4, Schley 318.

110. lb. vi, 3, ib. 112. 1 Ann, 1701, vi, 5, Schley 319.
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and every clause and thing therein contained, shall be adjudged and
taken to be a general law, and that it shall not be needful to set forth

the same in pleading, or any part thereof; and that the same, and every

clause therein, shall be construed most beneficially for the preventing of

all the mischiefs, abuses, escapes, and other inconveniences, herein pro-

vided against : And further, that if any person or persons shall at any
time be sued for putting in execution any power or authority given by
this act, such person or persons shall and may plead the general issue,

and give in evidence the special matter ; and if the plaintiff or plaintiffs in

such action or actions shall be nonsuit, or discontinue his, her, or their action

or actions, or a verdict shall be given for the defendant or defendants, or

that judgment upon demurrer shall be given for the defendant or defend-

ants, every such defendant or defendants shall have his or their treble

costs of suit.

113. Escape warrants, how granted.—And to the intent that the

benefit of the said former act* may the more easily be had, in case

the person or persons escaping shall be seen in places distant from

the city of London : Be it further enacted, that it shall and may be

lawful to and for any one of the judges of the respective courts in the

said former acts mentioned, to grant like warrant and warrants, upon oath

in writing to be made before any person commissionated under the seal

of the same court to take affidavits in the country, (the same oath being

first duly filed), as by the said former act he is empowered to do upon
like oath made before himself,

114. Prisoner may he apprehended on Sunday.—And be it declared

and enacted, that it is and shall be lawful to apprehend and take, upon

the Lord's Day, any person or persons by virtue of any warrant or war-

rants granted in pursuance of this or the said former act.

ART. yi. CORONER, COUNTY SURVEYOR, AND OFFICERS
IN GENERAL.

SEC. I. CORONER.

115. Oath of office.—Every person who shall be elected to the office

of coroner, shall, before he enters upon the execution of the duties of

his office, take the following oath or affirmation, to wit : I, A. B., coro-

ner of the county of , do solemnly swear or affirm (as the case

may be), that I will well and truly serve the state of Georgia in the

office of coroner of the said county ; that I will, to the utmost of my
power, faithfully and truly execute, or cause to be executed, all writs

and precepts to me directed and which shall come to my hands, and

will faithfully and truly return the same, according to the best of my
knowledge, skill, and judgment ; that I will in no case knowingly use

•

113. 5 Ann, 1706, ix.2, ib. 3.32. 115. Dec. 22, 1823, sec. 1, Prince 455.

114. 5 Ann, 1706, ix, 3, Schley 332.

* 1 Ann, 1701. See preceding 1[ 108—112.
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or exercise the said office illegally, corruptly, or unjustly ; that I will

neither directly or indirectly, by any means or device, or under any color

or pretence whatsoever, accept, receive, take, use or enjoy, or consent

to the accepting, using, receiving, taking, or enjoying any fee or reward

of or from any person or persons whomsoever, for the summoning, em-

pannelling, or returning of any inquest, jury, or tales to or in any court

for this state, or between party and party, other than such fees or

rewards as are or shall be allowed by law for the same ; and that I will

not directly or indirectly exact or demand any manner of fee or reward

from any person or persons for serving, executing, or returning any

writ, precept, process, execution, or inquisition, or for any other service

in my said office, other than such fees or rewards as are or shall be

allowed for the same by law, but that I will in all cases and things touch-

ing the duties of the said office demean myself honestly, fairly and

impartially, according to the best of my knowledge, skill and judgment.

1 16. Bond.—The said coroner shall, before entering on the duties of

his office, give bond and security as is prescribed in the case of sheriffs,

in the sum of five hundred dollars, except in the counties of Chatham
and Richmond, where the penalty of said bonds shall be two thou-

sand dollars.

117. Inquest, in what cases to be taJcen.—Every coroner shall, upon

view of the body, take inquests of deaths in prisons, provided such

death happen suddenly, or violently, and without an attending physi-

cian, unless such death be attended by suspicious circumstances ; and

of all violent, sudden, or casual deaths within his county, and the

manner of such deaths.

118. Jury, how summoned,—The coroner, as soon as he shall have

notice, or be certified of any death as aforesaid, shall make out a pre-

cept directed to any constable of the county where the dead body is

found or lying, requiring him to summon a jury of inquest composed

of good and lawful men from the captain's district within which the said

body may be reported to lie, or from an adjoining district of said county,

if necessary, to appear before him at the time and place in such precept

mentioned and contained, which precept shall be in the form following

:

119. Form of 'precept. county, to wit : The State of Geor-

gia, to any lawful constables of , of the said county. You are

required immediately, upon sight hereof, to summon good and law-

ful men from district, or an adjoining district if necessary, of the

county of , to be and appear before me, A. B., the coroner of the

county aforesaid, at , in the said district of said county, on the

day of , at the house of , in the noon of the same day, then

and there to inquire of, do, and execute all such things as, on behalf of the

state, shall be given them in charge, touching the death of (or a

person unknown, as the case may be), and be you then and there to cer-

tify what you shall have done in the premises, and further to do and

execute what in behalf of the said state shall be then and there enjoined

upon you : in the said county, this day of , in the year of our

Lord .

116. Dec. 22, 1823, sec. 13, Prince 458. 118. Dec. 22, 1823, sec. 3, Frince 456.
117. lb. sec. 2, ib. 456. 119. lb. sec. 3, ib.
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120. Duty of constable.—The constable to whom such precept shall

be directed and dehvered shall forthwith execute the same, and shall

repair to the place at the time mentioned therein, and make return of the

precept, with his proceedings thereon, to the coroner.

121. Delinquent constable.—It shall be the duty of the coroner to

certify and return every constable who shall neglect or refuse to exe-

cute the services and duties, or any of them, by this act prescribed,

to the next inferior court to be held in and for the county ; which court,

unless a reasonable excuse be offered, shall set such fine upon the con-

stable offending as they shall think fit and reasonable, not exceeding

fifty dollars.

122. Penalty of juror failing to attend.—When any juror shall be

summoned as aforesaid and shall fail to attend, that then and in that case

the said defaulting juror shall forfeit and pay a sura not exceeding ten

dollars, to be levied by execution under the hand and seal of said cor-

oner, unless such defaulting juror shall show good and sufficient cause

of excuse within ten days after said default, to be made on oath before

any justice of the peace, and filed in the office of the clerk of the infe-

rior court, the merits of which excuse shall be determined by the next

inferior court thereafter.

123. Jujy of inquest ; oath and verdict.—The coroner shall swear or

affirm twelve of the said jurors who shall appear, seven of whom shall be

competent to return a verdict, and shall administer to the foreman of the

inquest an oath or affirmation upon view of the body, in form following :

" You, as foreman of the inquest, shall diligently inquire, and true pre-

sentment make, on behalf of the state of Georgia, how and in what man-
ner , (or a person deceased, unknown, as the case may be,)

here lying dead, came to his death, and of such other matters relating to

the same as shall be lawfully required of you, according to evidence."

And then shall swear or affirm, by three at a time, in order, the rest of the

jurors, in form following :
^' Such oath or affirmation as the foreman of

this inquest hath taken on his part, you and every of you shall well and

truly observe and keep on your part."

124. Subject matter of inquest.—When the jurors are sworn or

affirmed, as aforesaid, the coroner shall charge them, on their oath or

affirmation, to declare if the death of the person, whether he or she,

died by murder, manslaughter, misadventure, misfortune, accident, or

otherwise ; and who, and when, and by what means, and in what man-
ner ; and if by murder, who were principals, and who were accessories

;

and if by manslaughter, who were the perpetrators, and with what instru-

ment the stroke or wound was in either case given ; and so of all pre-

vailing circumstances which may come by presumption ; and if by

misadventure, misfortune, accident, or otherwise, whether by the act of

God or man ; and whether by hurt, fall, stroke, drowning, or in any other

way ; to inquire what persons were present at the death, from whence
the deceased came, and who he or she was, and his or her parents, rela-

tions, or neighbors ; who were the finders of the body ; whether killed in

120. Dec. 22, 1823, sec. 4, Frince 456. 123. Dec. 22, 1823, sec. 7, Prince 456.

121. lb. sec. 5, ib. 124. lb. sec. 8, ib. 457.

122. Ib. sec. 6, ib.
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the same place where he or she was found, or if elsewhere, by whom
and how he or she was brought from thence, and of all circumstances

relating to the said death ; and if he or she died in prison, whether by

hard usage there or not, and if so, how and by whom ; and if he or she

put an end to his or her own life, then to inquire of the manner, means,

or instrument, and of all circumstances concerning it.

125. Witnesses ; form of oath.—It shall be lawful for every coro-

ner to issue process for witnesses, commanding them to come before him

to be examined, and to declare their knowledge concerning the matter in

question ; and the said coroner shall administer to every witness an oath

or affirmation, in form following :
" You solemnly swear (or affirm)

that the evidence which you shall give this inquest, on behalf of the

state, touching the death of C. D., (or a person unknown, as the

case is,) shall be the truth, the whole truth, and nothing but the truth."

126. Inquisitions, where returned.—All coroners shall deliver their

inquisitions to the next superior courts of their respective counties, and

the said court shall proceed thereon against the offender.

127. Duty of coroner in taking inquisition.—Every coroner, upon

an inquisition before him found, whereby any person or persons shall be

indicted of murder or manslaughter, or as accessory or accomplice to the

said crime of murder, either before or after the fact, shall put in writing

the effect of so much of the evidence given to the jury before him as

shall be material ; and every such coroner is hereby authorized and re-

quired to bind all such by recognizance as do declare any thing material

to prove the said murder or manslaughter, or to prove any person or per-

sons accessory or accessories, as aforesaid, to the said murder, to appear

at the next superior court of the county where the trial thereof shall be,

then and there to give evidence against such offender or offenders at the

time of his, her, or their trial ; and shall certify as well as the same evi-

dence as such recognizance or recognizances in writing as he shall take,

together with the inquisition before him taken, and forward to the said

superior court at or before the time of the trial of the party or parties

indicted.

128. Penalty for neglect.—If any coroner be remiss, and do not take

inquisition as aforesaid, or do not certify as is before directed, or shall

offend in any thing contrary to the true intent and meaning of this act,

the superior court of the county where such offence shall be committed,
upon due proof thereof by examination before them, shall, for every such

offence, set such fine upon the said coroner as the said court shall think

fit and reasonable, not exceeding five hundred dollars.

129. Coroner and constable^ s fees.—The coroner and constable

serving the process, shall each receive, in addition to the fees now pre-

scribed by law, the sum of fifty cents on each execution collected ; and
that the constable summoning the jury shall receive the sum of one

dollar.

125. Dec. 22, 1823, sec. 9, Prince 457. 128. Dec. 22, 1823, sec. 12, Prince 457.
126. lb. sec. 10, ib. 129. lb. sec. 14, ib. 458.
127. Ib. sec. 11, ib.
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SEC. II. COUNTY SURVEYOR.

130- Oath of office.—The several county surveyors shall, previous

to their entering on the execution of their office, take and subscrihe

the ibllowing oath, before two or more of the justices of the county to

which they respectively belong: "I, A. B., do solemnly swear, that I

will, to the best of my skill and knowledge, discharge the duty of sur-

veyor for the county of , and that I, will not admeasure, survey,

or lay out, or knowingly admit of or cause to be admeasured, surveyed,

or laid out, any land, without a warrant first obtained for that purpose."

131. Bond.—And such county surveyors respectively shall give bond

with approved security, in the penal sum of five hundred pounds* specie,

to his honor the governor for the time being, conditioned for the good be-

havior in office, and true performance of the trust reposed in such sur-

veyor ; which said bond shall be taken in and by the first court of justices

which shall convene and sit after the appointment of such county sur-

veyors respectively, and the same shall be immediately transmitted to his

honor the governor, liable to be put in suit, in case of any misbehavior

in the said county surveyor; and it shall be a part of the duty of such

county surveyors, punctually to observe and carry into execution all

such orders and instructions as they shall from time to time receive from

the surveyor general, and to swear, or cause to be sworn, all chain car-

riers within their respective counties.

132. Amount increased.—All county surveyors hereafter elected in

the several counties of this state, shall give bond and security in the sum
of three thousand dollars, instead of two thousand pounds, as required in

the fourth section of the above recited act.f

133. May administer oaths in certain cases.—County surveyors when
called on to admeasure and lay off dower, or divide lands held in com-

mon or joint tenancy, shall be, and they are hereby authorized and em-

powered to administer the oaths prescribed by law in such cases.

SEC. III. OFFICERS IN GENERAL.

134. Subject to order of court after retirement.—All sheriffs, coroners,

and clerks of any of the courts of this state, shall at any and all times be

subject to the order and rule of said courts after they have retired from

their respective offices, in such cases and in like manner as they would

have been had they remained in office.

135. When liable to pay twenty per cent, for non-payment.—It shall

be the duty of the sheriffs, coroners, justices of the peace, constables,

clerks of the superior and inferior courts, and attorneys at law, in this

130. Feb. 17, 1783, sec. 8, Prince 524. 133. Dec. 29, 1838, sec. 1, Fam. 81.

131. lb. sec. 8, ib. 134. Dec. 6, 1813, sec. 3, Prmce 178.

132. Dec. 26, 1842, sec. 1, Pam. 60. 135. Dec. 23, 1822, sec, 1, ib. 450.

* Increased to £2000 by the act of Dec. 23, 1789, sec. 4, Pri7ice 535 ; and set-

tled at $3000 by the act of Dec. 26, 1842, sec. 1, Pam. 60. See succeeding T[ 132.

t Act of Dec. 23, 1789. Omitted.
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State, upon application, to pay to the proper person or persons, his, her,

or their attorney, any money or moneys they may have in their hands
;

and if not promptly paid, the party or parties entitled thereto, his, her,

oi' their attorney may serve said officer with a written demand for the

same ; and if not then paid, for such neglect or refusal the said officer

shall be compelled to pay at the rate of twenty per cent, per annum,

upon the sum he has in his hands, from the date of such just demand, if

good cause be not shown to the contrary.

136. Copy ofdemand 7nay he used as evidence.—A copy of said de-

mand produced into court, verified by affidavit, stating when and v/here

the original was served upon the officer, shall h^ jprima facia evidence of

the date and service thereof.

137. Liable to pay twenty per cent, on rule.—Whenever a rule

absolute shall be obtained against any sheriff, coroner, justice of the

peace, constable, clerk of the superior or inferior courts, or attorney at

law, for the payment of money, when such money shall not be promptly

paid, that such demand shall thereafter draw an interest at the rate of

twenty per cent, per annum.

138. Liability of deputy sheriffs.—All deputy sheriffs shall be liable

to be ruled and attached in the same way and manner as sheriffs : but

the liability of the sheriff shall not be affected by any such proceeding

against his deputy where the same is not effective.

139. Rule nisi may he granted in vacation.—It shall be lawful for

the judges of the superior courts of this state, justices of the inferior

courts, and justices of the peace, upon application, to grant rules nisi

against all officers in vacation, which may be served as heretofore prac-

tised.

140. Where sheriff or deputy is a party.—Whenever the sheriff or

his deputy is a party to the said rule, or interested therein, and there be

no coroner or other lawful officer of said county to execute the same, it

shall be the duty of the judge or justice or justices of said court to

appoint, pro tempore, a special officer to carry out and effectuate the

order of said court, which said officer, so appointed, shall be allowed the

usual fees of sheriffs for like services.

141. Returns of sheriffs and coroners traversable.—Whenever any
sheriff, constable, coroner, or justice of the peace, shall make a return or

showing, under or by virtue of any rule or order of any judge of any
superior court of this state, the same shall be made on oath to be taken

at the time of making such return or showing, and the party calling for

such return or showing, shall be at liberty to traverse the truth of such

return or showing, and upon such traverse an issue shall be formed and
tried by a jury, as in the case of other traverses.

142. Removable from office.— On the representation of two-thirds

of the justices of the inferior court, and of the county, or by sen-

tence of impeachment, his excellency the governor be and he is

hereby authorized to remove any of the aforesaid sheriffs from office
;

•

136. Dec. 23, 1822, sec. 1, Prince 450. 140. Dec. 11, 1841, sec. 4, Pam. 124.

137. Dec. 11, 1841, sec. 1, Pam. 124. 141. Dec. 22, 1840, sec. 1, ib. 40
138. Dec. 11, 1841, sec. 2, ib. 142. Feb. \%, 1799, sec. 3, Prince 176
139. Ib. sec. 3, ib.
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and he shall and may remove from office any coroner or county surveyor,

on like representation of two-thirds of the justices of the inferior court,

and of the county ; the governor shall and may also remove any of the

aforesaid clerks, county surveyors, or coroners, from office, on conviction

of the offender or offenders, for malpractice in office.

143. Plea of an officer impleaded for the execution of his office.—If

any action, bill, plaint, or suit, upon the case, trespass, battery, or false

imprisonment, shall be brought after forty days next after the end of this

session of parliament, in any of his majesty's courts at Westminster or else-

where, against any justice of peace, mayor, or bailiff of city or town corpo-

rate, headborough, portreve, constable, tithingman, collector of subsidy, or

fifteens, for or concerning any matter, cause, or thing, by them or any of
them done by virtue or reason of their, or any of their office or offices,

that it shall be lawful to, and for every such justice of the peace, mayor,
bailiff, constable, or other officer or officers before named, and all others

which in their aid or assistance, or by their commandment, shall do any
thing touching or concerning his or their office or offices, to plead the

general issue, that he or they are not guilty ; and to give such special

matter in evidence to the jury which shall try the same, which special

matter being pleaded had been a good and sufficient matter in law to

have discharged the said defendant or defendants of the trespass, or other

matter laid to his or their charge.

144. Defendant^ when to recover double costs.—And that if the ver-

dict shall pass with the said defendant or defendants in any such action,

or the plaintiff or plaintiffs therein become nonsuit, or suffer any discon-

tinuance thereof, that in every such case, the justice or justices, or such
other judge before whom the said matter shall be tried, shall by force and
virtue of this act allow unto the defendant or defendants his or their

double costs, which he or they shall have sustained by reason of their

wrongful vexation in defence of the said action or suit ; for which the

said defendant or defendants shall have like remedy as in other cases

where costs by the laws of this realm are given to the defendants.

ART. VII. JURISDICTION AND SESSIONS OF COURTS.

SEC. I. POWERS OF SUPERIOR AND INFERIOR COURTS.

145. Declared courts of record; privilege of witnesses.—The said

superior and inferior courts shall be courts of record, and have power to

administer oaths, and exercise all other necessary powers appertaining to

their jurisdictions respectively, according to law ; and where any of the

said courts shall fail to meet, the proceedings in such courts shall not
thereby be discontinued, but shall stand continued over in the same man-
ner as if such failure had not been ; and all witnesses goino- to, attendino-

on, and returning from any of the said courts, shall be free from arrest on
any civil process. t

143. 7 James I, 1609, v, Schley 237. 145. Feb. 16, 1799, sec. 5, Prince 420.
144. lb. ib. 238.
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146. Courts may compel the 'production of evidence, and establish copies

of lost papers.—The said courts shall have power on the trial of causes

cognizable before them respectively on ten days' notice, and proof thereof

being previously given to the opposite party, or his, her, or their attor-

ney, on motion to require either party to produce books and other writ-

ings, in his, her, or their possession, power or custody, which shall

contain evidence pertinent to the cause in question, under circumstances

where such party might be compelled to produce the same by the ordinary

rules of proceeding in equity ; and if the plaintiff shall fail or refuse to

comply with such order, it shall be lawful for the court on motion to give

judgment against such plaintiff as in case of nonsuit ; and if the defendant

shall fail or refuse to comply therewith, the court on motion shall give

judgment against such defendant as in case of judgment by default ; and

the said courts respectively shall have power and authority to establish

copies of lost papers, deeds, or other writings under such rules and pre-

cautions as are or may have been customary and according to law and

equity.

147. May issue writs of habeas corpus.—The judges of the superior

courts, or any one of them, and the justices of the inferior courts, or any

of them, in the absence of the judges of the superior courts, shall have

power to issue writs o^ habeas corpus ; and in all cases to discharge, admit

to bail, or remand to jail, any prisoner, according to their discretion

and the law of the land : Provided, that in all cases of a capital nature,

where a writ of habeas corpus shall be issued by a justice of the inferior

court, it shall be necessary that one or more of the justices of such infe-

rior court shall associate with the justice granting the same, at the return

thereof, and a majority of such justices shall concur in opinion on any

decision or order aforesaid ; and it shall be the duty of such justices to

attend, on one day's notice being given of the time and place of the

return of such writ.

148. When a majority ofthejustices ofthe inferior court must concur.—
It shall not be lawful for any one or more of the justices of the inferior

courts of this state to discharge or admit to bail any person under a writ

of habeas corpus, unless a majority of the justices of said court shall

concur in opinion.

149. Trial by jury.—The said superior and inferior courts, shall have

full power and authority to hear and determine all causes both civil and
criminal, of which they shall severally have jurisdiction, according to

the constitution and laws of this state, by a jury of twelve men, to be

taken from the county, in such manner as shall hereinafter be prescribed,

according to the usages and customs of law.

150. Cleric may adjourn superior court.—In case of unavoidable

accidents, whereby the said superior courts in any county shall not be

held, at the time appointed for holding the same, it shall be the duty of

the clerk of such court to adjourn the same from day to day not exceed-

ing two days ; and if the said court should not sit within the two days as

aforesaid, such clerk shall then adjourn the same to the next term.

146. Feb. 16, 1799, sec. 6, Prince 420. 149. Feb. 16, 1799, see. 3, Prince 419.

147. lb. sec. 7, ib. 150. lb. sec. 4, M. b^ C. 292.

148. Dec. 20, 1823, sec. 1, ib. 454.

34
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151. Court adjourned by order of the judge.—The clerks of the

superior court of this state be authorized, whenever they are informed by

the presiding judge that it is not possible for him to attend the regular

term of said court, from sickness or other causes, to adjourn the same to

such time as he may direct ; and shall, moreover, advertise the same at

the court-house of the county in which said court is to be held, and one

or more times in some public gazette of the state.

152. When superior court may he adjourned.—None of the superior

courts of this state shall be adjourned under the above recited act,* for

any other cause than that of sickness of the presiding judge, or of his

family, or other providential cause, which shall be expressed in the order

of adjournment.

153. When inferior court may he adjourned.—If, from any circumstance,

a majority of the justices of the inferior court in any of the counties of

this state should fail to attend at the regular term of said inferior courts,

or at any adjourned term, it shall and may be lawful for any one of the

justices of the inferior court in the county where such failure may take

place, together with the sheriff or his deputy, coroner, or constable, and

the clerk of said court, to adjourn said court to such time as they in their

judgment may think proper.

SEC. III. SESSIONS OF COURTS.

154. Time of holding superior court.—The superior courts shall be

held in each county in the respective districtsf twice in every year, by

one or more of the judges of the superior courts, at the several times here-

inafter mentioned.

COUNTIES. SPRING TERM. FALL TERM.

1. Appling,

2. Baker,

3. Baldwin,

4. Bibb,

5. Bryan,

6. Bullock,

7. Burke,
8. Butts,

9. Camden,
10. Campbell,

11. Carroll,

12. Cass,

13. Chatham,
14. Chattooga,

Thursdays after the Courts in

Ware.t
First Monday in June.
Fourth Monday in March.
First Monday in May.
Friday after the spring court

in Liberty.^

Fourth Monday in March.
First Monday in May.
Third Monday in March.
Second Monday in April.

First Monday in April.

Second Monday in April.

Second Monday in February.
Second Monday in May.
Third Monday in April.

Thursdays after the Courts in

Ware.
First Monday in December.
Fourth Monday in September.
First Monday in November.
Friday after the fall court in

Liberty.

Last Monday in October.
Third Monday in November.
Third Monday in September.
Fourth Monday in November.
Tuesday after the first Monday

in October.

Second Monday in October.
Second Monday in August.
Second Monday in January.
Third Monday in October.

151. Dec. 8, 1823, sec. 3, Prince 454.

152. Dec. 25, 1837, sec. 1, Pam. 79.

153. Dec. 8, 1823, sec. 1, Prince 453.

154. Feb. ]6, 1799, sec. 1, ib. 419.

* Act of Dec. 8, 1823.

f For counties comprising judicial districts, see State Organization, ante p. 91.

X In Ware, Monday after Lowndes j in Lowndes, Mondays after Thomas j in

Thomas, fourth Monday in May.
§ In Liberty, Monday after Mcintosh ; in Mcintosh, fourth Monday in April.
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COUNTIES. SPRING TERM.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

46
47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

Clarke,

Cherokee,
Cobb,
Columbia,
Coweta,
Crawford,
Dade,
Decatur,
Dekalb,
Dooly,
Early,

Elbert,

Effingham,

Emmanuel,
Fayette,

Floyd,
Forsyth,

Franklin,

Gilmer,
Glynn,

Greene,
Gwinnett,
Habersham,
Hall,

Hancock,
Harris,

Heard,
Henry,
Houston,
Irwin,

Jackson,

Jasper,

Jefferson,

Jones,

Laurens,
Lee,
Liberty,

Lincoln,

Lowndes,

Lumpkin,
Macon,
Madison,
Marion,
Mcintosh,

Merriwether,
Monroe,
Montgomery,
Morgan,
Murray,
Muscogee,
Newton,
Oglethorpe,
Paulding,
Pike,

Second Monday in February
Third Monday in February.
Fourth Monday in March.
Second Monday in March.
First Monday in March.
First Monday in February.
Second Monday in April.
Second Monday in June.
Third Monday in March.
Second Monday in May.
Fourth Monday in April.
Third Monday in March.
Thursday after the court in

Bullock.

Third Monday in April.

Second Monday in March.
Fourth Monday in April.

Fourth Monday in February,
Third Monday in April.

Third Monday in March.
Third Monday in April.

Second Monday in March.
Second Monday in March.
Second Monday in April.

Third Monday in March.
Second Monday in April.

Second Monday in March.
Third Monday in April.

Second Monday in April.

Fourth Monday in April.

Fourth Monday in April.

Fourth Monday in February.
Fourth Monday in April.

Third Monday in May.
Third Monday in April.

First Monday in March.
Fourth Monday in May.
Monday after the spring court

in Mcintosh.
Fourth Monday in April.

Mondays after the courts in

Thomas.
First Monday in March.
First Monday in April.

Second Monday in March.
First Monday in March.
Fourth Monday in April.

Fourth Monday in February.
First Monday in March.
Second Monday in April.

First Monday in March.
Fourth Monday in March.
Fourth Monday in May.
Fourth Monday in March.
Third Monday in April.

First Monday in February.
Third Monday in February.

FALL TERM.

Second Monday in August.
Third Monday in August.
Fourth Monday in September.
Second Monday in September.
First Monday in September.
First Monday in August.
Second Monday in October.
Second Monday in December.
Third Monday in September.
Second Monday in November.
Fourth Monday in October.
Third Monday in September.
Friday after Wednesday be-

fore the first Monday in No-
vember.

Third Monday in October.
Second Monday in September.
Fourth Monday in October.
Fourth Monday in August.
Third Monday in October.
Third Monday in September.
Monday after the fourth Mon-
day in November.

Second Monday in September.
Second Monday in September.
Second Monday in October.

Third Monday in September.
Second Monday in October.

Second Monday in September.
Third Monday in October.

Second Monday in October.

Fourth Monday in October.

Fourth Monday in October.
Fourth Monday in August.
Fourth Monday in October.
Second Monday in November.
Third Monday in October.
First Monday in September.
Fourth Monday in November.
Monday after the fall court in

Mcintosh.
Fourth Monday in October.
Mondays after the courts in

Thomas.
First Monday in September.
First Monday in October.

Second Monday in September.
First Monday in September.
Monday after the court in

Glynn.
Fourth Monday in August.
First Monday in September.
Second Monday in October.

First Monday in September.
Fourth Monday in September.
Fourth Monday in November.
Fourth Monday in September.
Third Monday in October.

First Monday in August.
Third Monday in August.
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COUNTIES. SPRING TEEM,

69. Pulaski, Third Monday in April.

70. Putnam, Third Monday in March.
71. Rabun, Thursday before the second

Monday in April.

72. Randolph, Second Monday in April.

73. Richmond, Second Monday in January.

74. Scriven, Fourth Monday in April.

75. Stewart, Fourth Monday in April.

76. Sumier, Third Monday in May.
77. Talbot, Third Monday in March.
78. Talliaferro, First Monday in March.
79. Tatnall, Thursday after the second

Monday in April.

80. Telfair, Thursday after the court in

Irwin.

81. Thomas, Fourth Monday in May.
82. Troup, Fourth Monday in April.

83. Twiggs, Second Monday in April.

84. Union, Second Monday in March.
85. Upson, Second Monday in February.

86. Walker, First Monday in April.

87. Walton, Third Monday in February.

88. Ware, Monday after the courts in

Lowndes.*
89. Warren, First Monday in April.

90 . Washington, Fourth Monday in March.
91. Wayne, Thursday after first Monday

in April.

92. Wilkinson, First Monday in April.

93. Wilkes, Third Monday in February.

FALL TERM.

Third Monday in October.
Third Monday in September.
Thursday before the second
Monday in October.

Second Monday in October.
First Monday in June.

'

Fourth Monday in October.
Fourth Monday in October.
Third Monday in November.
Third Monday in September.
First Monday in September.
Thursday after the second
Monday in October.

Thursday after the court in

Irwin.

Fourth Monday in November.
Fourth Monday in October.
Second Monday in October.
Second Monday in September.
Second Monday in August.
Tuesday after the first Monday

in October.
Third Monday in August.
Monday after the courts in
Lowndes.

Tuesday after the first Monday
in October.

Fourth Monday in September.
Thursday after the third Mon-
day in November.

Tuesday after the first Monday
in October.

Fourth Monday in July.

155. Time of holding inferior court.—The inferior courts shall be

held twice in every year in each county, by the justices of the said

inferior courts, or a majority of them.

COUNTIES.

1. Appling,
2. Baker,
3. Baldwin,
4. Bibb,
5. Bryan,
6. Bullock,

7. Burke,
8. Butts,

9. Camden,
10. Campbell,
11. Carroll,

12. Cass,

13. Chatham,
14. Chattooga,
15. Clarke,
16. Cherokee,

SPRING TERM.

Third Monday in June.

First Monday in March.
Fourth Monday in January.
First Monday in March.
Fourth Monday in January.

First Monday in February.
First Monday in January.
Second Monday in January.
First Monday in January.
Second Monday in June.

Third Monday in January.

Fourth Monday in May.
Third Monday in February.
First Monday in August.
Fourth Monday in April.

First Monday in June.

FALL TERM.

Third Monday in December.
First Monday in September.
Fourth Monday in July.

First Monday in September.
Fourth Monday in June.
First Monday in July.

First Monday in July.

Second Monday in July.

First Monday in June.
Second Monday in December.
Third Monday in July.

Fourth Monday in November.
Third Monday in July.

First Monday in February.
Fourth Monday in October.
First Monday in December.

155. Feb. 16, 1799, sec. 2, Prince 419.

In Lowndesj Mondays after Thomas ; in Thomas, fourth Monday in May.
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COUNTIES

17. Cobb,
18. Columbia,
19. Coweta,
20. Crawford,
21. Dade,
22. Decatur,
23. Dekalb,
24. Dooly,
25. Early,
26. Elbert,

27. Effingham,
28. Emmanuel,
29. Fayette,
30. Floyd,
31. Forsyth,
32. Franklin,

33. Gilmer,
34. Glynn,
35. Greene,
36. Gwinnett,
37. Habersham,
38. Hall,

39. Hancock,
40. Harris,

41. Heard,
42. Henry,
43. Houston,
44. Irwin,

45. Jackson,

46. Jasper,

47. Jefferson,

48. Jones,

49. Laurens,
5G. Lee,
51. Liberty,

52. Lincoln,

53. Lowndes,
54. Lumpkin,
55. Macon,
56. Madison,
57. Marion,
58. Mcintosh,
59. Merriwether,
60. Monroe,
61. Montgomery,
62. Morgan,
63. Murray,
64. Muscogee,
65. Newton,
66. Oglethorpe,

67. Paulding,

68. Pike,

69. Pulaski,

70. Putnam,
71. Rabnn,
72. Randolph,
73. Richmond,
74. Scriven,

75. Stewart,

76. Sumter,

SPRING TERM.

Third Monday in June.

Fourth Monday in January.

Fourth Monday in June.

First Monday in April.

First Monday in June.

First Monday in June.

Second Monday in January.
Fourth Monday in June.

Second Monday in January.

Third Monday in January.
Second Monday in February.
First Monday in January.

Third Monday in January.
Fourth Monday in January.
Fourth Monday in May.
Fourth Monday in January.
First Monday in January.

Second Monday in January.
Second Monday in June.

Second Monday in June.

Second Monday in July.

Fourth Monday in January.
First Monday in February.
Fourth Monday in June.

First Monday in February.
Fourth Monday in January.
Fourth Monday in January.
Fourth Monday in January.
First Monday in January.
Fourth Monday in January.
Third Monday in January.
Fourth Monday in January.
First Monday in June.

Fourth Monday in February.
Second Monday in January.
First Monday in February.
First Monday in August.
Third Monday in June.
First Monday in February.
Second Monday in January.
Third Monday in May.
Third Monday in January.
Fourth Monday in April.

Second Monday in June.
First Monday in February.
First Monday in June.
Second Monday in July.

Fourth Monday in January.
Fourth Monday in June.
Fourth Monday in January.
Third Monday in May.
First Monday in June.

Third Monday in January.
Third Monday in June.

First Monday in July.

Second Monday in January.
First Monday in April.

Second Monday in January.
Fourth Monday in January.
Third Monday in February.

FALL TERM.

Third Monday in December.
Fourth Monday in June.
Fourth Monday in December.
First Monday in October.
First Monday in December.
First Monday in December.
Second Monday in July.

Fourth Monday in December.
Second Monday in July.

Third Monday in July.

Second Monday in July.

First Monday in July.

Third Monday in June.
Fourth Monday in July.

Fourth Monday in Noverhber.
Fourth Monday in July.

First Monday in July.

Second Monday in June.
Second Monday in December.
Second Monday in December.
Second Monday in January.
Fourth Monday in July.

Third Monday in August.
Fourth Monday in December.
First Monday in August.
Fourth Monday in July.

Fourth Monday in July.

First Monday in July.

First Monday in July.

Fourth Monday in July.

Third Monday in July.

Fourth Monday in July.

First Monday in December.
Fourth Monday in August.
Second Monday in June.
First Monday in July.

First Monday in February.
Third Monday in December.
First Monday in August.
Second Monday in July.

Third Monday in November.
Third Monday in June.
Fourth Monday in October.
Second Monday in December.
First Monday in August.
First Monday in December.
Second Monday in January.
Fourth Monday in July.

Fourth Monday in December.
Fourth Monday in June.
Third Monday in November.
First Monday in December.
Third Monday in July.

Third Monday in December.
First Monday in January.
Second Monday in July.

Third Monday in September.
Second Monday in July.

Fourth Monday in July.

Third Monday in August.
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COUNTIES.

77. Talbot,

78. Talliaferro,

79. Tatnall,

80. Telfair,

81. Thomas,
82. Troup,
S3. Twiggs,
84. Union,
85. Upson,
86. Walker,
87. Walton,
88. Ware,
89. Warren,
90. Washington,
91. Wayne,
92. Wilkinson,
93. Wilkes,

SPRING TERM.

Third Monday in June.

First Monday in June.

Second Monday in February.
First Monday in April.

First Monday in January.
Third Monday in January.
Fourth Monday in January.
Fourth Monday in June.

Fourth Monday in May.
Third Monday in January.
Third Monday in May.
Fourth Monday in June.

Second Monday in February.
Fourth Monday in January.
Last Monday in May.
Second Monday in January.
First Monday in May.

FALL TERM.

Third Monday in December.
First Monday in December.
Second Monday in August.
Second Monday in October.
First Monday in July.

Third Monday in June.
Fourth Monday in July.

Fourth Monday in December.
Fourth Monday in November.
Third Monday in July.

Third Monday in November.
Fourth Monday in December.
Second Monday in August.
Fourth Monday in July.

Last Monday in December.
Second Monday in July.

Fourth Monday in September.



CHAPTER XX.

COMMENCEMENT OF SUITS.

ANALYSIS.

ART. I. PARTIES AND LIMITA-
TION OF ACTIONS.

SEC. I. EXECUTORS AND ADMINISTRATORS.

1. Executors of executors.

2. May have writ of account.

3. May have action for wrong done to tes-

tator.

4. Infant eloined may sue by prochein ami.

5. Plea of infancy in case of joint obligors.

6. Marriage of feme sole not to abate suit.

7. Damages recoverable by plaintiffs.

8. Malicious trespass, plaintiff to recover

full costs.

9. Actions on bonds.

10. Actions on covenants and agreements.

11. Proceedings against defendant.

12. Judgment and sci. fa.

13. Discharge of defendant.

14. Actions of account against executors of

guardians, bailiffs, &c.

15. Auditors to examine parties on oath.

SEC. II. LIMITATION OF ACTIONS.

16. Ejectment limited to seven years.

17. Disabilities.

18. Quiet possession for twenty years.

19. Under claimants, how barred.

20. Personal actions, how limited.

21. Disabilities.

22. Sealed instruments, notes, and accounts.

23. Suits against absconding debtors.

24. Protection of securities.

25. Fines and forfeitures.

26. Exception in favor of idiots, lunatics, and
infants.

27. Non-residents not affected.

ART. II. COMMENCEMENT OF
ACTION.

SEC I. SUITS AGAINST CO-OBLIGORS, SECU-

RITIES AND ENDORSERS.

28. Co-obligors, in what manner sued.

29. Joint contractors or copartners.

30. Property bound by judgment.

3 1 . Omission of christian names of partners.

32. Validity of bonds given to partnerships.

33. Securities to executoi-'s, administrator's,

and guardian's bonds.

34. Executions.

35. Representatives of deceased may be

sued in same action with survivor.

36. Privileges and liabilities of co-securities.

37. Executions paid by securities considered

joint property.

38. Execution paid, to whom delivered.

39. Securities, when entitled to control of

execution.

40. Special defence at trial not necessary.

41. Privilege of sureties on bonds and other

obligations.

42. Evidence of securityship.

43. Remedy of endorsers in bank against

prior endorsers.

SEC II. PETITION, PROCESS, AND SERVICE.

44. Petition and process.

45. Writs filed in clerk's office twenty days.

46. When returnable to the next court.

47. When directed to the coroner.

48. Residence of persons defined.

49. Duty of sheriff.

50. Process against sheriffs interested.

51. Fee allowed sheriff of another county.

52. Acknowledgment of service.

53. Death of judge.

54. Filing writ, commencement of action.

55. Suits may be dismissed in vacation.

SEC III. DEATH OF PARTIES.

56. Commencement of action against exe-

cutors and administrators.

57. Suits not to abate by death of parties.

58. Proceedings on death of plaintiff.

59. Proceedings on death of defendant.

60. Administrators de bonis non, how made
parties.

61. Death of party between verdict and
judgment.

62. Administrator de bonis non may sue out

sci. fa.

63. Death of parties jointly interested.

64. Sci. fa. for making parties.

ART. III. ATTACHMENTS.
SEC I. GENERAL PROCEEDINGS.

65. Attachments, when authorized.

66. Agents or attorneys.

67. Affidavit by non-resident creditors.

68. Bonds in attachment.

69. Attachments, to whom directed.
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70. Issue and levy of attachments.

71. Issue made upon return of garnishee.

72. Plaintiff's bond.

73. Attestation, advertisement and replevy.

74. Perishable property may be sold by or-

der of court.

75. Proceedings after return when no re-

plevy.

76. Proceedings against garnishees.

77. Property in different counties.

78 Attachment may follow property run

into another county.

79. Privilege of garnishees ; debts returned.

80 Judgment, to whom turned over.

81. Proceedings where amount of debt is

greater than demand.
82. Declaration in attachment when filed.

83. Defendant may replevy or plead.

84. Defendant or agent may replevy.

85. Defendant may be represented by
friend.

SEC. II. ATTACHMENT FOR DEBTS NOT DUE.

86. When authorized.

87. Judgment may be entered under cer-

tain restrictions.

88. Set-off may be pleaded.

SEC. III. ATTACHMENT BY SECURITIES.

89. When authorized.

90. Judgment, how entered up.

91. Plaintiff's demand, how established;

property, how disposed of.

92. Formalities to be observed.

93. Endorsers entitled to same rights as

securities.

SEC. IV. ATTACHMENTS PENDING SUITS.

94. When and how authorized.

SEC. V. ATTACHMENTS AGAINST INSURANCE

COMPANIES.

95 When authorized.

96. Agents of insurance companies may be

summoned.
97. Attachments, how dissolved; bonds,

how assigned and sued.

SEC VI. ABATEMENT OF ATTACHMENTS.

98. Death of parties not to abate suits by

attachment.

99. On death of plaintiff, parties how made.

100. On death of defendant, parties how
made.

101. Executor or administrator may replevy

or defend.

102. Executor or administrator of garnishee.

103. Administrator de bonis non, when
made party.

SEC. VII. WITNESSES AND INTERROGATORIES.

104. Testimony of non-residents.

SEC. VIII. LIEN OF ATTACHMENTS.

105. As respects other attachments.

106. As respects judgments.

107. Judgments on attachments.

108. Claims to personal property attached.

109. Bond required of claimant.

110. Jury oath.

111. Land, how attached
; claim, how tried.

112. Claim bonds.

113. Property exempted.

ART. I\^. GARNISHMENTS.
SEC I. WHEN AUTHORIZED.

114. Execution issued and judgment re-

moved, garnishment may issue.

115. May issue pending suit.

116. Summons of garnishment may issue

on judgment obtained.

117. How served.

118. Failing to answer, contempt of court.

119. Money collected, to whom paid over.

120. Corporation courts not included.

121. Proceedings where garnishee and par-

ties reside in same county.

122. Proceedings, garnishee residing out of

the county.

123. Garnishee, when required to answer

;

garnishment, how dissolved.

124. Garnishment may be issued in any
case.

125. Banks and other corporations subject

to garnishment,

SEC II. GENERAL PROCEEDINGS.

126. Judgment to be entered against gar-

nishee for amount in his hands.

127. Issue, when made up, and how tried

128. Garnishee in default
;
proceedings.

129. Clerk's and sheriff's fees ; subsequent

proceedings.

130. Personal service required.

ART. V. BAIL.

SEC. I. BAIL BEFORE ACTION COMMENCED.

131. Manner of procuring bail.

132. Sheriff's duty in taking bail.

133. Refusal or neglect of party to give bail.

134. Special bail
;
proceedings.

135. Proceedings after capias and sci. fa.

136. Surrender of defendant.

SEC II. BAIL PENDING SUITS.

137. May be required ; how procured.

138. Process, by whom issued.

139. By whom executed.

140. Defendant, how arrested and dis-

charged.

141. Continuance of suit not affected.

142. Defendants residing in different coun-

ties,

SEC III. LIABILITY OF BAIL.

143. Property of bail may be attached in

certain cases.

144. Bonds in bail cases.

145. Bail process and attachments may be

served on Sunday.

146. Agent or attorney authorized to hold

to bail.

SEC IV. TROVER.

147. Bail may be required at commence-
ment of action.

148. Recognizance,

149. Failure to give bond.
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ART. I. PARTIES AND LIMITATION OF ACTIONS.

SEC. I. EXECUTORS AND ADMINISTRATORS.

1. Executors of executors.—Executors of executors shall have actions

of debts, accomptS; and of goods carried avvay of the first testators, and

execution of statutes merchants, and recognizances made in court of

record to the first testator, in the same manner as the first testator should

have had if he were in life, as well of actions of the time past, as of the

time to come, in all cases where judgment is not yet given betwixt such

executors of executors ; but that the judgments given to the contrary to

this article in times past, shall stand in their force ; and that the same
executors of executors, shall answer to other of as much as they have re-

covered of the goods of the first testators, as the first executors should do

if they were in full life.

2. May have writ of account.—Executors from henceforth shall have

a writ of accompt, and the same action and process in the same writ as

the testator might have had if he had lived.

3. May have action for a wrong done to testator.—Whereas, in

times past executors have not had actions for a trespass done to their tes-

tators, as of the goods and chattels of the same testators carried away in

their life, and so such trespasses have hitherto remained unpunished ; It

is enacted, that executors in such cases shall have an action against the

trespassers, and recover their damages in like manner as they whose
executors they be should have had, if they were in life.

4. Infant eloined may sue by prochein ami.—In every case whereas

such as be within age may sue, it is ordained, that if such within age be

eloined, so that they cannot sue personally, their next friends shall be ad-

mitted to sue for them.

5. Plea of infancy, in case of joint obligors.—In all cases which
hereafter may be commenced against joint obligors or promisors, and
any one or more of the parties defendants may plead infancy, and such

plea be sustained, the action shall not, as heretofore, abate, but the court

shall award judgment, as in cases of nonsuit, in favor of the party or

parties so pleading, and permit the plaintiff to proceed against the other

defendant or defendants to said suit, without further delay or costs.

6. Marriage of feme sole not to abate suit.—Where a feme sole, be-

ing plaintiff, shall marry pending any suit, the same shall not abate by
reason of such intermarriage, but the same being suggested on the record,

such cause shall proceed in the name of the husband and wife.

7. Damages recoverable by plaintiffs.—Whereas, beforetime dam-
ages were not taxed, but to the value of the issues of the land ; It is

provided, that the demandant may recover against the tenant, the costs

of his writ purchased, together with the damages above said. And this

1. 25 Edw. Ill, 1350, V, Schley 125 5. Dec. 19, 1823, sec 1, Prince 454.
2. 13 Edw. I, 1285, xxiii, ib. 107. 6. Feb. 16, 1799, sec. 12, ib. 422.

3. 4 Edw. Ill, 1330, vii, ib. 119. 7. 6 Edw. I, 1278, i, 2, Schley 93.

4. 13 Edw. I, 1285, xv, ib. 104.
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act shall hold place in all cases where the party is to recover damages.

And every person from henceforth shall be compelled to render damages

where the land is recovered against him upon his own intrusion, or his

own act.

8. Malicious trespass, plaintiff to recoverfull costs.—In all actions of

trespass to be commenced or prosecuted, in any of his majesty's courts

of record at Westminster, wherein at the trial of the cause it shall ap-

pear and be certified by the judge, under his hand, upon the back of the

record, that the trespass upon which any defendant shall be found guilty,

was wilful and malicious, the plaintiff shall recover not only his damages,

but his full costs of suit: Provided always, that nothing herein contained

shall be construed to alter the laws in being as to executors or adminis-

trators, in such cases where they are not at present liable to the payment
of costs of suit.

9. Actions on bonds.—In all actions which shall be commenced or

prosecuted in any of his majesty's courts of record, upon any bond or

bonds, or on any penal sum, for non-performance of any covenants or

agreements in any indenture, deed, or writing contained, the plaintiff or

plaintiffs may assign as many breaches as he or they shall think fit, and

the jury, upon trial of such action or actions, shall and may assess not

only such damages and costs of suit as have heretofore been usually done
in such cases, but also damages of such of the said breaches so to be

assigned, as the plaintiff, upon the trial of the issues, shall prove to have
been broken, and that the like judgment shall be entered on such verdict

as heretofore hath been usually done in such like actions.

10. Actions on covenants and agreements.—And if judgment shall

be given for the plaintiff on a demurrer, or by confession, or nihil dicit,

the plaintiff upon the roll may suggest as many breaches of the coven-

ants and agreements as he shall think fit, upon which shall issue a writ

to the sheriff of that county where the action shall be brought, to summon
a jury to appear before the justices or justice of assize or nisi prius of

that county, to inquire of the truth of every one of those breaches, and

to assess the damages that the plaintiff shall have sustained thereby
;

in which writ it shall be commanded to the said justices or justice of

assize or nisi prius, that he or they shall make return thereof to the

court from whence the same shall issue, at the time in such writ men-
tioned.

1 1. Proceedings against defendant.—And in case the defendant or

defendants, after such judgment entered, and before any execution exe-

cuted, shall pay unto the court where such action shall be brought, to

the use of the plaintiff or plaintfts, or his or their executors or adminis-

trators, such damages so to be assessed by reason of all or any of the

breaches of such covenants, together with the costs of suit, a stay of

execution of the said judgment shall be entered upon record ; or if by
reason of an execution executed, the plaintiff or plaintiffs, or his or their

executors or administrators, shall be fully paid or satisfied all such

damages so to be assessed, together with his or their costs of suit, and

8. 8, 9 Wm. Ill, 1697, xi, 4, Schley 290. 10. 8, 9 Wm. Ill, 1697, xi, 8, Schley 291.

9. lb. xi, 8, ib. 291. 11. lb. ib. 293.
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all reasonable charges and expenses for executing the said execution, the

body, lands, or goods of the defendant, shall be thereupon forthwith dis-

charged from the said execution, which shall likewise be entered upon

record.

12. Judgment and sci. fa,—But notwithstanding, in each case

such judgment shall remain, continue, and be, as a further security to

answer to the plaintiff or plaintiffs, and his or their executors or admin-

istrators, such damages as shall or may be sustained for further breach of

any covenant or covenants in the same indenture, deed or writing con-

tained, upon which the plaintiff or plaintiffs may have a scire facias

upon the said judgment against the defendant, or against his heir, terre-

tenants, or his executors or administrators, suggesting other breaches of

the said covenants or agreements, and to summon him or them respec-

tively to show cause why execution should not be had or awarded upon

the said judgment, upon which there shall be the like proceeding as was
in the action of debt, upon the said bond or obligation, for assessing of

damages upon trial of issues joined upon such breaches, or inquiry

thereof upon a writ to be awarded in manner as aforesaid.

13. Discharge of defendant.—And that upon payment or satisfaction

in manner as aforesaid, of such future damages, costs and charges, as

aforesaid, all further proceedings on the said judgment are again to be

stayed, and so toties quoties, and the defendant, his body, lands, or goods,

shall be discharged out of execution as aforesaid.

14. Actions of account against executors ofguardians, bailiffs, 8{C.—
Actions of account shall and may be brought and maintained against the

executors and administrators of every guardian, bailiff, and receiver;

and also by one joint tenant, and tenant in common, his executors and

administrators, against the other, as bailiff, for receiving more than comes

to his just share or proportion, and against the executor and administrator

of such joint tenant, or tenant in common.
15. Auditors to examine parties on oath.—And the auditors appointed

by the court, where such action shall be depending, shall be, and are

hereby empowered to administer an oath, and examine the parties touch-

ing the matters in question, and for their pains and trouble in auditing

and taking such account, have such allowance as the court shall adjudge

to be reasonable, to be paid by the party on whose side the balance of

the account shall appear to be.

SEC. II. LIMITATION OF ACTIONS.

16. Ejectment limited to seven years.—All writs of formedon in

descender, formedon in remainder, and formedon in reverter, of any

lands, tenements, or hereditaments, or any other writ, suit, or action

whatsoever, at any time hereafter to be sued or brought, by occasion or

means of any title or cause heretofore accrued, happened, or fallen, or

which may hereafter descend, happen, or fall, shall be sued and taken

within seven years next after the passing of this act, or after the title

12. 8, 9, Wm. Ill, 1697, xi, 8, Schley 296. 15. 4 Ann, 1705, xvi, 27, Schley 331.

13. lb. xi, 8, ib. 16. Mar. 26, 1767, sec. 1, Prince 573.

14. 4 Ann, 1705, xvi, 27, ib. 330.
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and cause of action shall or may descend or accrue to the same, and at

no time after the said seven years ; and that no person or persons that

now hath or have, or which hereafter may have, any right or title of

entry into any lands, tenements, or hereditaments, shall at any time here-

after make any entry, but within seven years next after the passing of

this act, or after his or their right or title shall or may descend or accrue

to the same ; and in default thereof, such person so not entering, and

their heirs shall be utterly excluded and disabled from such entry after to

be made.

17. Disabilities.—Provided, nevertheless, that if any person or per-

sons that is or shall be entitled to such writ or writs, or that hath or shall

have such right or title of entry, be, or shall be at the time of such

right or title first descended, accrued, come, or fallen, within the age of

one and twenty years, feme coverts, non compos mentis, imprisoned, or

beyond seas, that then such person and persons, and his and their heir

and heirs, shall or may, notwithstanding the said seven years are expired,

bring his, her, or their action, or make his, her, or their entry, as he, she,

or they might have done before this act, so as such person and persons,

or his, her, or their heir and heirs, shall within three years next after his,

her, or their full age, discoverture, coming of sound mind, enlargement

out of prison, or returning from beyond seas, take benefit of and sue for

the same, and at no time after the said three years.

18. (^uiet possessionfor twenty years.—All and every person and per-

sons whatsoever, now in possession of any lots, lands, tenements, or here-

ditaments whatsoever, within this province, derived from any grant, allot-

ment, or other power or authority whatsoever, by, from, or under the late

trustees for establishing this colony, or their president and assistants, or from

any other person or persons whatsoever, under their authority, or by or

from any grant from his late majesty, (of blessed memory,) or from his

present majesty, or by or under any last will and testament, purchase or

purchases, whether by deed or gift, bill of sale, or other conveyance what-

soever, for lawful or valuable consideration, and where the person or per-

sons now in the possession of the said lands, tenements, or hereditaments,

do possess, hold, and claim the same, as of his, her, or their own proper

right in fee simple, and the person or persons so in possession, or the person

or persons under whom they claim, have severally or successively been

quietly possessed of the same under any of the titles, ways, or means
aforesaid, and without lawful interruption by suit or action at law actually

commenced, enjoyed the same for the space of twenty years before the

passing of this act, that then such person and persons so in possession

as aforesaid, shall have good right and title to the same, and shall have,

hold, and enjoy the said lands, tenements, and hereditaments unto him,

her, or them, his, her, or their heirs or assigns forever in fee simple,

against all and every other person and persons whatsoever.

19. Under claimants, how barred.—Not only the person or persons

who are or shall be hereafter barred, by not suing or prosecuting his or

their claims to any lands, tenements, or hereditaments in this province

17. Mar. 26, 1767, sec. 1, Prince 574. 20. Mar. 26, 1767, sec. 3. Prince 574.

18. lb. sec. 2, ib.
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within the time limited by this act, but also all manner of persons what-

soever, that shall at any time claim under such person or persons,

who have lost or may hereafter lose their right, by neglecting to sue

and prosecute his or their claim as aforesaid, shall be in like manner
barred by this act, as his, her, or their ancestor or ancestors, or those

under whom they claim, were or would have hereby been, and that this

act, and such clause or clauses herein as relate to the matters aforesaid,

may be given in evidence to a jury upon a trial of any claim, matter, or

right to any lands or tenements in question between party and party, and

that the chief justice and judges upon all such trials shall allow the

same to be given in evidence, so far as concerns the said matter in

difference.

20. Personal actions how limited.—All actions of trespass, quare

clausum fregit, all actions of trespass, detinue, actions of trover and

replevin, for taking away goods and cattle, all actions upon account and

upon the case, (other than such accounts as concern the trade of mer-

chandise between merchant and merchant, their factors or servants, all

actions of debt grounded upon any lending or contract without specialty,

all actions of debt for arrearages of rent,) and all actions of assault,

menace, and battery, wounding and imprisonment, or any of them,

which shall be sued or brought at any time after the passing of this act,

shall be commenced and sued within the time and limitation hereafter

expressed, and not afterwards ; that is to say, the said actions upon the

case, (other than for slander,) and the said actions for account, and the

said actions for trespass, debt, detinue and replevin, for goods and cattle,

and the said actions of trespass, quare clausum fregit , within three years

next after the passing of this act, or within four years next after the cause

of such actions or suits, and not after ; and the said actions of trespass,

assault, battery, wounding, imprisonment, or any of them, within one

year after the passing of this act, or within two years next after the cause

of such action or suit, and not after ; and the said actions upon the case

for words, within six months after the passing of this act, or within six

months next after the words spoken, and not after.

21. Disabilities.—If any person or persons, that is or shall be entitled

to any such action of trespass, detinue, action of trover, replevin, actions

of account, actions of debt, actions of trespass for assault, menace, bat-

tery, wounding, or imprisonment, actions on the case for words, be, or

shall be at the time of any such cause of action, given or accrued, fallen,

or come within the age of twenty-one years, feme covert, non compos
mentis, imprisoned, or where the defendant shall remove out of the juris-

dictional limits of this state, that then such person or persons shall be at

liberty to bring the same actions, so as they take the same, within such

times as before is limited, after their coming to, or being of full age, dis-

covert, of sane memory, at large, or the return of the defendant into

the same, as by other persons having no such impediment should be
done : Provided nevertheless, that all notes and instruments of writing,

not under seal, bearing date after the passing of this act, shall be of the

same dignity, with specialties, and subject to the same limitations here-

20. Mar. 26, 1767, sec. 5, Frince 575. 21. Dec. 8, 1806, sec. 2, Prince 577.
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tofore in force in the case of specialties, any thing in the fifth and

ninth sections of the said act to the contrary notwithstanding.

2*2. Sealed instruments, notes, and accounts.—All actions founded

on bonds or instruments under seal, shall be commenced and sued within

twenty years after the said bond or other instrument shall become due,

and not after ; and that all actions founded upon notes and other ac-

knowledgments, under the hand of the party, shall be commenced
within six years from the lime such note or acknowledgment shall be-

come due, and not after; and that all actions founded upon open

account shall be commenced within four years from the time such ac-

count accrues, and not after.

23. Suits against absconding debtors.—All actions founded on bonds,

or instruments under seal, shall be commenced and sued within twenty

years after the bond or other instrument shall become due, except

where persons shall abscond or remove without the limits of this state
;

and that all actions founded upon notes and other acknowledgments

under the hand of the parly, shall be commenced within six years from

the time such note or acknowledgments shall become due, and not

after, except the person or persons shall have removed without the limits

of this stale, or to parts unknown.

24. Protection of securities.—In all cases where any person or per-

sons shall become security on any bond or bonds, or other instruments

under their hands, the act of limitation shall not operate in any case

where the person or persons shall abscond, go to parts unknown, or

remove without the limits of this state.

25. Fines and forfeitures.—In all and every case where any pen-

alty, fine, or forfeiture whatsoever, hath been, or shall hereafter be

inflicted or imposed by any act or acts of the general assembly of this

province already passed, or hereafter to be passed, and the time of suing

or prosecuting the offender or offenders, against such acts not thereby

provided, no information, action, suit, or prosecution shall be had,

brought, issued, or commenced against the offender or offenders, against

any such act or acts, for or in respect of any such penalty, fine, or for-

feiture, unless the same be done within six months after the passing of

this act, if the offence hath been already committed, and within the

like space of time after the oflence committed, for the future ; and all

and every offender and offenders against any such act or acts, shall not

from thenceforth be subject or liable to any penalty, fine, or forfeiture

which may thereby be inflicted or imposed.

26. Exception in favor of idiots, lunatics, and infants.—No court

of justice in this state, before whom the plea of the statute of limita-

tions may be relied on or plead by any defendant or defendants, shall

be permitted to construe said act against idiots, lunatics, or infants, as

heretofore construed ; but said statute of limitations, when it has com-
menced running, shall not so operate as to defeat the interest acquired

by idiots, lunatics, or infants, after its commencement, but the operation

22. Dec. 1.3, 1809, sec. 1, Frince 577. 25. Mar. 26, 1767, sec. 10, Prince 576.

23. Dec. 23, 1839, sec. 1, Pam. 141. 26. Dec. 18, 1817, sec. 1, ib. 579.

24. Ib. sec. 2, ib.



COMMENCEMENT OF ACTION. 543

of said statute shall cease until the disability or disabilities of such

persons are removed, or from the time of the arrival of such infant to

the age of twenty-one years.

27. Non-residents not affected.—No proviso or part of the above

recited act,* or any other part or parts of any statute of limitations,

which are or heretofore have been of force in this state, shall be so

construed as to grant any privilege, right, or exemption, to any per-

son or persons, who may reside in either of the United States, or the

territories thereof, or beyond seas, or elsewhere, other than those en-

joyed by the citizens resident within the limits of this state.

ART. II. COMMENCEMENT OF ACTION.

SEC. I. SUITS AGAINST CO-OBLIGORS, SECURITIES AND ENDORSERS.

28. Co-obligors, in what manner sued.—In all cases where a suit

shall be instituted in any of the said courts, on any bond, note, or other

written obligation subscribed by several persons, who reside in differ-

ent counties, the plaintiff shall have his option to institute his suit in

either of the said counties, and the clerk shall issue the original petition

and process, and a copy or copies in such county, against the defendant

or defendants who may reside therein, in manner directed by this act

;

and shall also issue another original and copy or copies thereof, for the

defendant or defendants, resident in other county or counties ; and it

shall be the duty of the plaintiff, his agent or attorney, to cause such

original and copies to be delivered to the sheriff or other officer in such

other county or counties, who shall execute and return the same to the

court from whence they issued, in such manner as hereinbefore directed,

and on such return, the plaintiff may proceed as in other cases.

29. Joint contractors or copartners.—Whenever two or more joint

contractors or copartners are sued in the same action, and a service shall

be effected on one or more of the said joint contractors or copartners, and

the sheriff, or other officer serving the writ, shall return that the other

defendant or defendants are not to be found, it shall and may be lawful

for the plaintiff to proceed to judgment and execution against the defend-

ant or defendants who are served with process, in the same manner as if

he, she, or they were the sole defendant or defendants.

30. Property bound by judgment.—Judgments so obtained shall bind,

and execution may be levied on the joint or copartnership property, and

also the individual property, real and personal, of the defendant or de-

fendants who have been served with a copy of the process, but shall not

27. Dec. 18, 1817, sec. 2, Prince 579. 29. Dec. 18, 1820, sec. 1, Prince 446.

28. Feb. 16, 1799, sec. 11, ib. 421. 30. lb. sec. 2, ib.

* Act of Dec. 7, 1805.
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bind or be levied on the individual property of the defendant or defend-

ants who are not served with process.

31. Omission of christian names ofpartners.—No judgment or exe-

cution shall be arrested or annulled in any case where the judgment has

been entered up, or the execution issued in favor of copartners, or against

copartners, where the partnership style is used therein instead of the chris-

tian and sir names of each person composing such partnership, as has

been held to be necessary by some of the judges of this state ; but such

judgment or execution shall not, for such omission on the part of any
officer of the court, clerk, or justice of the peace, be affected or delayed

in any wise thereby.

32. Validity of bonds given to partnerships.—All bonds payable to

two persons or more, doing business under partnership name or style,

shall be as obligatory and binding upon the obligors of such bonds, where

made with obligees using their firm, name, or style, as if each name com-
posing such partnership had been set forth.

33. Securities to executor^ s, administrator's, and guardian's bonds.—
Any and all security or securities to any executor's, administrator's, or

guardian's bond, shall be considered as joint, or joint and several obligors,

^as the case may be,) with the principal or principals in said bond, so as

to authorize any heir or heirs, distributee or distributees, administrator de

bonis non, and others concerned, to sue such principal or principals and

security or securities to such bond, or either of them in the same action :

Provided always, that the principal in said bond, if within the limits of

this state, shall be first sued, or shall be sued in the said action with the

security or securities, and shall be distinguished in said action as princi-

pal, if sued as aforesaid.

34. Executions.—In all cases where a judgment shall be obtained, in

conformity to the foregoing section, execution shall issue against the

principal, and his or their security or securities, or such of them as judg-

ment may have been obtained against, which execution shall be levied

on the property of the principal first; and in case such property should

be insufficient to satisfy said execution, or in case no property can be

found within the county where such execution shall issue, the balance

or whole of such execution, (as the case may be,) shall be levied on and

collected out of the property of the security or securities, or either of

them ; and in all cases when the amount, or any part thereof, shall be

paid by the security or securities, such security or securities shall have

the use and control of the execution to remunerate him or themselves, as

is customary in such cases.*

35. Representatives of deceased may be sued in same action with sur-

vivor.—Where any person shall be in possession (either in his own right

31. Dec. 22, 1840, sec. 1, Pam. 115. 34. Dec. 13, 1820, sec. 2, Prince 445.

32. lb. sec. 2, ib. 35. Dec. 19, 1818, sec. 1, ib. 443.

33. Dec. 13, 1820, sec. 1, Prince 445.

* The third section declares that the provisions of this act "shall not extend to

bonds heretofore executed." Omitted.
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or in any other capacity) of any note, bill, bond, or other obligation in

writing, signed by two or more persons, and one or more of the persons

whose names are so signed, as aforesaid, shall die before the payment of

the money or the compliance with the condition of such bond or other

obligation in writing, the person or persons holding such note, bill, bond,

or other obligation in writing, shall not be compelled, as heretofore, to

sue the survivor or survivors alone, but may, at his, her, or their discre-

tion, sue the survivor or survivors, or the representatives of such deceased

person or persons, or the survivor or survivors in the same action with

the representative or representatives of such deceased person or persons:

Provided, nothing in this act shall be so construed as to authorize the

bringing of any action, of any kind whatever, against the representative

or representatives of any estate or estates, until twelve months after the

probate of the will, or the granting of letters of administration on such

estate or estates.

36. Privileges and liabilities of co-securities.—Any security (who

may be sued together with other securities) shall pay or discharge any

execution or executions issued against principal or co-securities, shall,

after an entry is made on said executions by the collecting officer, that

the same has been well and truly paid by said security, then and in such

cases, the said security so paying or discharging said execution against

each co-security who may have been made a party to said suit, for the

proportionable part equitably due by each, and no more. Provided, ne-

vertheless, that all should be equally responsible ; if not, then to be

equally divided or paid by those who are.

37. Executions paid by securities considered joint property.—Any
execution so paid or satisfied by two or more securities, shall be held

as the joint property of said securities against all the parties equally con-

cerned for their proportionable part.

38. Execution paid, to whom delivered.—After payment and entry

made as herein prescribed, it shall be the duty of the officer making the

entry to deliver said execution to the security who shall have made the

payment, to be used and controlled as herein mentioned.

39. Securities, when entitled to control of execution.—It shall and

may be lawful for any person or persons who have heretofore become
security on any note, bond, or other contract, and not interested in the

consideration thereof, and judgment has been rendered against them, and
execution issued accordingly, and such security or securities have been

heretofore compelled to pay off such judgment or execution, he, she, or

they, shall be entitled to the control of the same, for the purpose of re-

munerating him, her, or them, out of the property of the principal or

principals. Provided always, that it shall be made satisfactorily appear

to the court from whence the execution issued, that such person or per-

sons assuming to have the control of any judgment or execution as afore-

said, were bona fide security or securities, only upon the original bond,

note, or contract, which was the foundation of the judgment and execu-

tion.

36. Dec. 22, 1840, sec. 1, Pam. 173. 38. Dec. 22, 1840, sec. 3, Fam. 173.

37, lb. sec. 2, ib. 32. Dec. 26, 1831, sec. 1, Prince 470.

35
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40. Special defence at trial not necessary.—Where any security or

securities, as aforesaid, shall fail at the trial of the note, bond, or other

instrument upon which he, she, or they, were security or securities, to

make special defence thereof, it shall be lawful for such security or secu-

rities, to take control after payment thereof, of the said ^. /a. after com-

plying with the requisitions of the first section of this act.

41. Privilege ofsureties on bonds and other obligations.—When any

person or persons hath heretofore or shall hereafter become bail on recog-

nizance or security, on bond, note, or other contract, and shall be sued

thereon, it shall and may be lawful for such bail or security on the trial

of such case to make special defence. And in case it should appear to

the court that one or more of the defendants is or are securities only,

and not interested in the consideration of the contract sued on, then and

in such case verdict and judgment shall be entered accordingly, and

further proceedings had, and privileges exercised as hereinbefore pre-

scribed in behalf of the other securities : Provided, the plaintiff shall in

no case be delayed by any dispute which may arise between the defend-

ants, but the court shall decide the issues, and the verdict which may
have been finally rendered on the issues between the defendants, shall

relate back to the time of the verdict and judgment in favor of the

plaintiff.*

42. Evidence of securityship.—When any security to any note, bond,

or obligation, shall subscribe himself as security, such statement append-

ed to his name on the said note, bond, or obligation, shall be held and

taken as good evidence of his being such security, and the plaintiff

shall sue out original and mesne process against him accordingly.

43. Remedy of endorsers in bank against prior endorsers.—It shall

and may be lawful for all persons who shall hereafter become endorsers

on any promissory note, bond or other contract, made in the face thereof

payable at any chartered bank, or which shall be negotiated at any char-

tered bank, or deposited there for collection, and where said endorsers

are not interested in the consideration thereof, and judgment has been

rendered against them, and execution has been issued thereon accord-

ingly, and where such endorser or endorsers shall hereafter be com-

pelled to pay off such judgments or executions, he, she or they shall be

entitled to the full control of each and every judgment or execution

that shall or may be founded upon the same instrument as against the

makers thereof, and all prior endorsers thereon, for the purpose of

reimbursing and remunerating him, her or themselves out of the pro-

perty of said maker and endorsers : Provided, the persons applying for

such control shall make it appear to the court from whence the execu-

tion issued, that he was only endorser thereon, and not interested in the

consideration of said contract, and that he has bona fide paid off and

40 Dec. 26, 1831, sec. 2, Frince 470. 42. Dec. 20, 1826, sec. 6, Prince 461.

41. Dec. 20, 1826, sec. 4, ib. 461. 43. Dec. 21, 1839, sec. 1, Pam. 58.

* By the fifth section of this act, like privileges are conferred on securities

against whom judgments have been obtained. Being retrospective only, the sec-

tion is omitted. See Prince 461.
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discharored the iudo:ment or execution that has been rendered or issued

against him, and all costs on the other judgments.

SEC. II. PETITION, PROCESS, AND SERVICE,

44. Petition and process.—All suits of a civil nature cognizable in

the said courts'* respectively, shall be by petition to the court, which peti-

tion shall contain the plaintiff's charge, allegation or demand, plainly,

fully and distinctly set forth, and be signed by the plaintiff, or his, her,

or their attorney, and to which petition the clerk shall annex a process,

signed by such clerk, and bear test in the name of one of the judges or

justices of such court, directed to the sheriff, requiring the defendant or

defendants to appear at the court to which the same shall be made re-

turnable, and shall be served on the defendant or defendants at least

twenty days before the return thereof, by delivering a copy of such peti-

tion and process to the defendant or defendants, or leaving such copy at

his, her, or their most notorious place or places of residence.

45. Writs filed in clerWs office tiventy days.—It shall not be neces-

sary, as heretofore, for the sheriffs of this state to serve all writs and

processes at common law twenty days before the sitting of the court to

which the same may be made returnable, but the same may be served

and returned seventeen days before the sitting of the court; Provided,

nevertheless, that ail writs and processes shall be copied and issued, as

heretofore, twenty days before the sitting of the court to which the same

may be made returnable.

46. When returnable to the next court.—If any such process shall be

delivered to the sheriff or other officer, whose duty it shall be to exe-

cute the same, so late that it cannot be served in manner aforesaid,

twenty f days before the sitting of the court to which it shall be return-

able, such process shall not be executed, but the officer shall return

the same, with the truth of the case. And if any original civil process

shall be taken out within twenty days of the next court, the same shall

be made returnable to the next court to be held after the expiration of

the said twenty days, and not otherwise. And all process issued and
returned in any other manner than that hereinbefore directed, shall be,

and the same is hereby declared to be null and void.

47. When directed to the coroner.—All process issued by the clerks

of the said courts respectively, when the sheriff who ought to execute

the same, shall be anywise interested, shall be directed to the coroner of

such county, and served and returned by him in the same manner as is

required of sheriffs.

48. Residejice of persons defined.—The place where the family of

any person shall permanently reside, in this state, and the place where

any person having no family, shall generally lodge, shall be held and

44. Feb. 16, 1799, sec. 8, Frince 420. 47. Feb. 16, 1799, sec. 9, Prince 421.

45. Dec. 22, 1829, sec. 1, ib. 465. 48. Nov. 29, 1838, sec. 1, Fam. 203.

46. Feb. 16, 1799, sec. 8, ib. 420.

* Superior and inferior courts.

t
" Seventeen days." See preceding T[ 45.
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considered as the most notorious place of abode of such person or per-

sons respectively.

49. Duty of sheriff.—The sheriffs of the several counties shall

attend the superior and inferior courts in the respective counties when
sitting, and by themselves or deputies, execute throughout the counties

all writs, warrants, precepts and processes directed to them, issued under

the authority of any judge or justice of the said superior or inferior

courts, or the clerk of either of the courts.

50. Process against sheriffs interested.—All original process hereafter

issued by the clerks of the superior and inferior courts respectively,

where the sheriff, who ought to execute the same, shall be anywise

interested, shall be directed to the coroner of the county in which said

sheriff may reside, and to the sheriffs of the adjoining counties, and shall

be served and returned by the said coroner, or the sheriff, of any one of

such adjoining counties, at the option of the plaintiff, within such time

and in such manner as required by law in other cases.

51 . Fee allowed sheriffof another county—When said process or exe-

cution shall be served or levied by a sheriff, out of his own county, that

the sheriff so serving and returnino; the same, shall receive in addition to

the fees established by law for such service or levy, the sum of two

dollars.

52. Acknowledgment of service.—Whenever a defendant or defend-

ants, to any suits in law and equity, in this state, acknowledges service

and waives process, it shall not be necessary for the clerk to attach a

process.

53. Death of judge.—When any process or writ shall bear test

in the name of any judge of the superior courts of this state, who shall

have died before the issuing the same, said writ or process shall not

abate therefor, but the same shall at any time be amended on motion,

without delay or costs.

54. Filing writ, commencement of action.—The filing of the writ

in office shall be regarded and considered the commencement of action :

Provided, it shall be the duty of the clerk to enter on the declaration the

time when said declaration is filed in office ; to which entry said clerk

shall sign his name.

55. Suits may be dismissed in vacation.—Parties plaintiff who have

commenced, or may hereafter commence suits in the superior, or inferior

and other courts of this state, be, and they are hereby authorized to dis-

miss their actions during the vacation of said courts, on the same terms

they are now authorized to dismiss actions at the regular terms of said

courts: Provided, that such dismissal shall be first entered on the docket

by the clerk of the court in which said suit may be pending, during the

vacation of said court.

SEC. III. DEATH OF PARTIES.

56. Commencement of action against executors and administrators.—
49. Feb. 16, 1799, sec. 46, Prince 430. 53. Dec. 29, 1838, sec. 2, Fam. 168.

50. Dec. 22, 1840, sec. 1, Paw. 113. 54. Dec. 23, 1843, sec. 1, ib. 126.

51. Ib. sec. 4, ib. 114. 55. Dec. 23, 1843, sec. 1, ib. 122.

52. Ib. sec. 1, ib. 113. 56. Feb. 16, 1779, sec. 12, Frince 422.
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No suit or action shall be issued against any executor or administrator for

any matter or cause against the testator or intestate of such executor or

administrator in any of the said courts, until the expiration of twelve

months after probate of the will of such testator, or letters of adminis-

tration granted on the estate of such intestate.

57. Suits not to abate by death of parties.—And no suit in any of

the said courts shall abate by the death of either party, where such

cause of action would in any case survive to the executor or administra-

tor, whether such cause of action would survive in the same, or any

other form, but the same shall proceed as if such testator or intestate had

not died, under the restrictions and regulations following.

58. Proceedings on death of plaintiff.—When a plaintiff shall die,

in any case aforesaid, the executor or administrator of such plaintiff shall,

within three months after taking out probate of the will, or letters of

administration, give notice to the defendant or defendants hy scire facias,

to issue out of the clerk's ofhce, returnable in the manner hereinbefore

prescribed for the issuing and return of process.

59. Proceedings on death of defendant.—And in cases where the

defendant shall die, it shall and may be lawful for the plaintiff to issue a

scire facias in manner aforesaid, immediately after the expiration of

twelve months, requiring such executor or administrator to appear and

answer to the said cause.

60. Administrators de bonis non, how made parties.—It shall and

may be lawful in all suits, either in law or equity, brought against a

former administrator, on whose decease letters of administration de bonis

non may be granted, to issue a scire facias to make such administrator a

party at any time after the granting of such letters of administration de

bonis non.

61. Death of party between verdict and judgment.—In all ac-

tions, personal, real, or mixed, the death of either party between the

verdict and the judgment, shall not hereafter be alleged for error, so as

such judgment be entered within two terms after such verdict.

62. Administrator de bonis non may sue out sci. fa.—And where
any judgment after a verdict shall be had, by, or in the name of any
executor or administrator, in such case an administrator de bonis non
may sue forth a scire facias, and take execution upon such judgment.

63. Death of parties jointly interested.—If there be two or more
plaintifis or defendants, and one or more of them should die, if the cause

of such action shall survive to the surviving plaintiff or plaintiffs, or

against the surviving defendant or defendants, the writ or action shall

not be thereby abated ; but such death being suggested upon record, the

action shall proceed at the suit of the surviving plaintiff or plaintiffs,

against the survivino^ defendant or defendants.

64. Sci. fa. for making parties.—All scire facias hereafter to be

issued for the purpose of making parties to any suit at law or equity

57. Feb. 16, 1779, sec. 12, Prince 422. 61. 17, Ch. IT, 1665, viii. 1, Schley 246.

58. lb. sec. 12, ib. 62. lb. viii. 2. ib.

59. Ib. sec. 12, ib. 63. 8,9 Wm. Ill, 1697, xi, 7, ib. 290.

60. Dec. 20, 1828, sec. 1, ib. 251. 64. Dec. 11, 1841, sec. d,Fam. 142.
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pending in the superior or infeiior courts of this state, shall be issued by
the clerk of said court ; in which it shall be sufficient for said clerk to

state the names of the parties, the term of the court to which said case

was made returnable, and the name of the suit or action requiring the

party to appear and show cause why he should not be made party to

said cause, without setting forth the substance of the bill or declara-

tion, or the proceedings had thereon, as heretofore practised.

ART. III. ATTACHMENTS.

SEC. I. GENERAL PROCEEDINGS.

65. Attachments, when authorized.—In case of non-residence, or

where both debtor and creditor shall reside without the limits of this

state, it shall and may be lawful for such creditor, by himself, his agent,

or attorney, to attach the property, both real or personal, which may be

found in the state, of such debtor, in the same manner, and under the

like restrictions, as are or shall be usual in case of absconding- debtors,

or where the debtor alone resides out of the state.

(36. Agents or attorneys.—In all cases where attachments may issue,

under the laws of force, it shall and may be lawful for the same to issue

upon the oath of the creditor, or his agent or attorney in fact or at law,

by swearing, to the best of his belief, from the evidence in his posses-

sion, and the said agent or attorney in fact or at law shall be, and is

hereby authorized to execute, in the name of the creditor, the bond

now required by law.

67. Affidavit by non-ixsident creditors.—All affidavits upon which

attachments or garnishments may issue, now by law, may be made by

the non-resident creditor, before the commissioner of the state of Geor-

gia, to take acknowledgment of deeds, or before any judge or judicial

officer authorized to administer oaths, or before any notary public, whose

attestations shall be sufficient to authorize such other proceedings as may
be had in such cases where the creditor is present, or is acting by his

attorney at law or in fact, and is now allowed by law.

68. Bonds in attachment.—All plaintiffs in attachment, their agents

or attorneys at law, or in fact, shall give to the defendant in attachment,

bond and security, at the time of issuing the attachment, in a sum at

least equal to double the amount sworn to be due, or to become due, by

the attaching creditor.

69. Attachments, to whom directed.—All attachments hereafter

issued returnable to either the superior or inferior courts of the state, shall

be directed to all and singular the sheriffs and constables of this state,

that an original attachment and copy shall issue, if the plaintiff or plain-

tiffs shall desire, for any other county or counties besides the one in which

the first .original attachment shall be issued, and when a levy or levies

shall be made by virtue thereof, the copy attachments shall be returned to

65. Feb. 18, 1799, sec. 1, Prince 30. 68. Dec. 24, 1833, sec. 4, Prince 40.

66. Dec. 29, 1836,.«ec. 1, ib. 41. 69. Dec. 29, 1836, sec. 3. ib. 42.

67. Dec. 21, 1839, sec. 1, Pa?n. 144.
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the court to which the first original may be returnable, and such other ori-

ginal shall be returned to the like court in the county in which the levy

may be made, and such proceedings shall be had in said court against

the property levied upon, or any garnishee, as if the first original attach-

ment had been returned thereto.

70. Issue and levy of attachments.—It shall and may be lawful for

the judges of the superior, or justices of the inferior court, or any one of

them, and also for any justice of the peace, upon complaint made on oath,

that his debtor resides out of this state, or is actually removing without the

limits of this state, or any county, or absconds, or conceals himself, or

stands in defiance of a peace officer, so that the ordinary process of law

cannot be served on him, to grant an attachment against the estate of such

debtor, or so much thereof as shall be of sufficient value to satisfy the plain-*

tiff's demand and costs, which attachment shall be directed to, and served

by the sheriff of the county where the property may be found, or his de-

puty, or any constable. And it shall be the duty of such sheriff, his

deputy, or any constable, to serve and levy the same, upon the estate,

both real and personal, of such debtor, wherever the same maybe found,

either in the hands of any person indebted to, or having effects of such

debtor, and summon such person or persons to appear at the next court

to be held for the said county, and to which the said attachment may be

returnable, there to answer on oath what he is indebted to, or what effects

of such party he hath in hand or had at the time of levying such attach-

ment, which, being returned executed, the court may by order compel

such person to appear and answer as aforesaid.

71. Issue made upon return of garnishee.—And where any person,

in whose hands any debt or effects may be attached, shall deny owing

any money to, or having in his hands any effects of such debtor, it shall

be lawful for the plaintiff to traverse such denial, and thereupon an issue

shall be made up, and the same be tried by a jury ; and if found against

such garnishee, he, she, or they, shall be Subject to pay the plaintiff such

sum as shall be so found, and the court shall order judgment to be en-

tered thereof, against such garnishee, as in other cases.

72. Plaintiff^s bond.—Provided that the said judge, justice of the

inferior court, or justice of the peace, before granting such attachment,

shall take bond and security of the party for whom the same may be
granted, in double the sum to be attached,* payable to the defendant, for

satisfying and paying all costs which may be incurred by the defendant,

in case the plaintiff suing out such attachment shall discontinue or be

cast in his suit, and also all damages which may be recovered against the

said plaintiff for suing out the same ; which bond shall be returned to

the court to which such attachment may be made returnable, on or be-

fore the last day of the term ; and the party entitled to such cost and
damages may bring suit, and recover thereon; and every attachment is-

sued without such bond taken, or where no bond shall be returned, as

aforesaid, is hereby declared to be illegal, and shall be dismissed with

costs.

70. Feb. 18, 1799, sec. 2, Prince 31. 72. Feb. 18, 1799, sec. 2, Prince 31.

71. lb. sec 2, ib.

* Double the amount sworn to be due. See ante T[ 68.
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73. Attestation, advertisement, and replevy.—Provided always, that

every attachment which may be issued, as aforesaid, shall be attested by
the judge of the superior, or justice of the inferior court, or justice of the

peace issuing the same, and be by the sheriff, or person authorized to

serve the same, publicly advertised at the court-house of the said county

at least thirty days before the sitting of the court ; and if any attachment

shall be issued within thirty days of the next court, such attachment

shall be made returnable to the court next after the expiration of the said

thirty days, and not otherwise ; and all attachments issued and returned

in any other manner than is hereinbefore directed, shall be, and the same
are declared to be null and void ; and all goods, chattels, lands and
tenements, subject to such attachments, shall be repleviable by appear-

ance and putting in special bail, or by the defendants giving bond, with

good and sufficient security, to the sheriff or other officer serving the

same ; which bond he is hereby empowered to take, compelling the de-

fendants to appear at the court to which such attachments shall be re-

turnable, and to abide by and perform the order and judgment of such

court.

74. Perishable property may be sold by order of court.—Provided al-

ways, that all goods and effects attached, and not replevied, as aforesaid,

where the same shall appear to be of a perishable nature, on motion of

the plaintiff or his attorney, the court, or, if not in term time, the judge

of the superior, or any two or more of the justices of the inferior court,

may, and are hereby authorized and required to order a sale of such per-

ishable property ; and the moneys arising from such sales, shall be depo-

sited in the clerk's office by the sheriff or other officer selling the same,

to answer the demands of the plaintiff, if established, and the balance, if

any, after satisfying such demands and costs, shall, by order of the said

court, be returned to the defendant or his attorney.

75. Proceedings after return when no replevy.—If any attachment shall

be returned executed, and the* property attached shall not be replevied,

as aforesaid, the subsequent proceedings thereon shall be the same as on

original process against the body of the defendant, where there is a de-

fault of appearance ; and all such goods and chattels, lands and tene-

ments, not replevied, shall, after the plaintiff has established his demand,

be, by order of the court, sold and disposed of, for and towards the satis-

faction of the plaintiff's judgment, in the like manner as if the same had

been taken under execution.

76. Proceedings against garnishees.—And when any attachments be

returned, served in the hands of a third person, it shall be lawful, upon

his appearance and examination, in the manner heretofore directed, to

enter up judgment as against the original debtor, and award execution

against such third person for the moneys due by him to the absent debt-

or, and against such property or effects as may be in his hands or keep-

ing, belonging to such debtor, or so much thereof as will be of value suf-

ficient to satisfy the judgment and costs thereon.

77. Property in different counties.—Where an absent debtor hath

73. Feb. 18, 1799, sec. 2, Prince 32. 76. Feb. 18, 1799, sec. 3, Prince 32.

74. lb. sec. 2, ib. 77. lb. sec. 4, ib.

75. lb. sec. 3. ib.
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property lying in different counties, the same shall be liable to attach-

ment, and an original and copies shall issue for each county where the

property may be found ; the whole to be returnable to the court from

whence the first original issued.

78. Attachment may follow property run into another county.—It

shall and may be lawful for any sheriff or constable of this state, to follow

with attachment any property that may be run any where in the state,

and if found, to levy on the same, and bring back to the county from

whence said attachment issued, for trial.

79. Privilege of garnishees ; debts returned.—No person, who may
be summoned as garnishee, shall be compelled to answer to any attach-

ment out of the county in which such garnishee lived at the time of serv-

ing such attachment ; and where any garnishee shall return that he has

in his hands a note or notes, bond or bonds, or other evidences of debt,

belonging to the absent debtor, the same shall be forthwith deposited

with the clerk of the court in which the attachment is pending, subject

to the order of said court.

80. Judgment, to whom turned over.—And after the plaintiff shall

have established his demand against the absent debtor, the court may,

in its discretion, direct the clerk to deliver to the plaintiff in such attach-

ment, his agent or attorney, such note or notes, bond or bonds, or other

evidences of debt, or so much thereof as will be sufficient to discharge

the amount of the demand which the plaintiff shall have established

against the defendant, taking a receipt therefor, which receipt shall be

filed with the papers appertaining to such attachment, and shall be con-

sidered as a payment to that amount; unless the plaintiff shall make it

appear, that, after due diligence used by him, he was unable to collect

the amount.

81. Proceedings where amount of debt is greater than demand.—And
where the evidence so deposited is of a debt greater than the plaintiff's

demand, and will not admit of division, the court shall order the same to

be sued for, in such manner as will, in their discretion, best ensure recov-

ery ; and the money, when collected, to be deposited with the clerk of

the court in which the attachment pended, a part to be apphed to the

discharge of the amount due the attaching creditor, the balance to re-

main subject to the future order of said court.

82. Declaration in attachment when filed.—Declarations founded on
attachments, may be filed at the first term of the court to which the

same shall be returned.

83. Defendant may replevy or plead.—Every attachment hereafter

sued out, the property attached may be restored to the person or persons

against whom the attachment may have issued, upon the defendant or

defendants giving good and sufficient security to the officer serving the

said attachment, in double the debt or demand for which the said attach-

ment may have been issued and granted ; or the said defendant or de-

fendants may file his, her, or their defence to the petition or declaration

78. Dec. 9, 1841, sec. 1, Pam. 143. 81. Nov. 22, 1814, sec. 3, Prince 33.

79. Nov. 22, 1814, sec. 3, Prince 33. 82. Dec. 29, 1838, sec. 3, Pam. 168.

80. lb sec. 3, ib. 83. Dec. 18, 1816, sec. 1, Prince 34.
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of the attaching creditor or creditors, and enter into the same defence as

if the property attached had been replevied.

84. Defendant or agent may replevy.—In all cases of attach-

ment, the property or effects of the defendant or defendants in attach-

ment may be replevied by his, her, or themselves, his, her, or their agents

or attorneys, in fact or at law, in the manner pointed out in an act en-

tited " An act to regulate attachments in this state,"* passed on the

eighteenth day of February, in the year seventeen hundred and ninety-

nine.

85. Defendant may he represented hy friend.—In all cases where

an attachment may issue against any person absent, that on the trial of

the same, any person may act as a friend, give good special bail, and by

himself or attorney, plead and defend the suit, in the same manner as

though the defendant was personally present, and did it himself.

SEC. II. ATTACHMENTS FOR DEBTS NOT DUE.

86. TVhen authorized.—Where a debt is not due, and the debtor or

debtors is, or are removing, or is. or are about to remove without the

limits of this state, and oath being made by the creditor, his agent or at-

torney, of the amount of the debt to become due, and the debtor or debt-

ors is, or are removing, or about to remove, without the limits of this

state, an attachment may issue against the property of such debtor, or

debtors ; but the defendant may relieve his property by giving to the

creditor good security to pay the money when due, and cost.

87. Judgment may be entered under certain restrictiotis.—Where an

attachment shall issue, under and by virtue of the second section of the

attachment law, passed on the eighteenth day of December, in the year

eighteen hundred and sixteen, that the plaintiff or plaintiffs in such at-

tachment shall be, and hereby is, and are authorized to proceed to judg-

ment, in the same manner as though the debt had been due at the time

of issuing such attachment, with a stay of execution until the time the

said debt shall become due : Provided the same should not have become
due before entering up judgment.

88. Set-off may be pleaded.—Any defendant against whom an attach-

ment shall be sued out, under the provisions of this act, may avail himself

in his defence, of any set-off, properly pleadable by the laws of this state,

notwithstanding such set-off may not be due at the time of suing out such

attachment, or at the trial thereof.

SEC. III. ATTACHMENT BY SECURITIES.

89. TVhen authorized.—In any case where a person or persons has

been a security for another in a note, obligation, or other instrument of

84. Dec. 8, 1820, sec. 3, Prince 36. 87. Dec. 8, 1820, sec. 2, Frince 36.

85. Dec. 18, 1816, sec. 3, ib. 35. ' 88. lb. sec. 6, ib.

86. Ib. sec. 2, ib. 89. Ib. sec. 1, ib. 35.

* See ante If 70.
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writing, and has been compelled to pay off the same by legal process, or

has paid it by being called on by the person or persons holding such

note, obligation, or other instrument in writing; and in cases where suit

is pending upon any such note, obligation, or instrument in writing, against

the principal, and security or securities, or against either or any of them,

and in cases where such note, obligation, or other instrument, to which

there is or are security or securities, is or are not due, and the principal

debtor or debtors, in any such case, is or are removing, or is or are about

to remove, or have removed without the limits of this state or any coun-

ty ; and oath being made by the security or securities, his, her, or their

agent, or attorney, in fact or at law, of the facts, and of his, her, or

their liability on said note, obligation, or other instrument in writing, and

that his, her, or their principal is, or are removing, or about to remove,

or have removed, without the limits of this state, or any county therein,

an attachment may issue against the property and effects of such prin-

cipal debtor or debtors, in favor of such security or securities.

90. Judgment, how entered up.—And in cases where the debt has

been paid by such security or securities before the issuing such attach-

ment, the said security or securities shall be authorized to proceed to

judgment on such attachment, and to recover judgment for the amount

to which the person suing out such attachment is entitled ; and in

case of suing out such attachment by a security or securities, in a

case where a suit or suits may be pending, as aforesaid, or on a demand
where the note, obligation, or other instrument of writing, is not due,

such security or securities shall have a lien upon the property and effects

of the principal attached until such property is replevied, or the prin-

cipal debtor or debtors shall give good and sufficient security to the per-

son suing out such attachment, his, her, or their agent, or attorney, in

fact or at law, for the payment of such note, obligation, or other instru-

ment of writing, when it may or shall become due, or at the termination

of said suit or suits.

91 . Plaintiff'' s demand, how estahlished ; property, how disposed of.—
And in case the property shall not be replevied, the person attaching shall

be admitted to proceed to establish his demand as though the debt was due,

or the suit or suits determined ; and the property or effects of the prin-

cipal debtor so attached by such security or securities, shall be dis-

posed of, in the manner pointed out in the attachment laws of this state,

and paid into the clerk's office of the court in which such attachment

may be pending, subject to be paid over, by order of said court, to the

original creditor or creditors, when such debt shall become due.

92. Formalities to he observed.—In all cases of the issuing of attach-

ments, the formalities and regulations provided in the said attachment

law of the year seventeen hundred and ninety-nine, except as herein

excepted and provided for, shall be in full force, which the plaintiff in

attachment, his, her, or their agent, or attorney, in fact or at law, is

hereby authorized to pursue.

93. Endorsers entitled to same rights as securities.—That said recited

90. Dec. 8, 1820, sec. 1, Prince 35. 92. Dec. 8, 1820, sec. 4, Prince 36.

91. lb. sec. 1, ib. 93. Dec. 28, 1842, sec. 1, Pam. 24.
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act * be so amended, as to give endorsers of notes, obligations, and all

other instruments in writing, the same rights as securities now have by
the provisions thereof.

SEC. IV. ATTACHMENTS PENDING SUITS.

94. TJ'Tien and how authorized.—In all cases, wherein a suit or suits

may have been instituted, on any debt or demand, and pending such suit

or suits, the defendant or defendants may place themselves in any or

either of the situations, in which the suing out an attachment by the

laws of this state would be authorized, it shall be lawful for the plaintiff

or plaintiffs, his, her, or their agent, or attorney, in fact or at law, to sue

out an attachment, notwithstanding the pendency of such suit or suits

aforesaid ; and such suit or suits shall not be pleaded in bar to such

attachments ; but the satisfaction received upon any such attachment

may be given in evidence against any such pending suit or suits.

SEC. V. ATTACHMENTS AGAINST INSURANCE COMPANIES.

95. When authorized.—It shall and may be lawful for any person

or persons who may hereafter insure his, her, or their property or effects

in any insurance office or company, carried on by agents in the state of

Georgia, when any dispute shall or may hereafter arise from any cause

whatsoever between the said insurers and the insured, either in relation to

the amount of loss claimed or the justness of the claim or demand after

he, she, or they, shall have first complied with the rules and regulations

of said insurance office or company contained in the policy, as to notice

and loss, to issue an attachment against said company upon refusal or

neglect to pay said loss to the amount claimed by the insured, so that

the same do not exceed the amount contained in the policy, in the same
manner, and under the like restrictions, as are pointed out in the attach-

ment laws of this state, passed eighteenth day of February, seventeen

hundred and ninety-nine.

96. Agents of insurance companies may he summoned.—Upon said

attachment being issued out as aforesaid, it shall and may be lawful for

the said plaintiff in attachment to summon the agent or agents of

such insurance office or company in writing, to appear at the term of

court to which the said attachment shall be made returnable, under

the penalty of an attachment for contempt, then and there to answer

upon oath what he, she, or they are indebted to, or what effects of said

office or company he or they had in his or their hands at the time of

issuing said attachment, and hath or have at the time of makmg his,

her, or their return under oath as aforesaid ; and if the said agent

or agents shall deny being indebted to, or having in his, her, or their

94. Dec. 8, 1820, sec. 5, Frince 36. 96. Dec. 8, 1820, sec. 2, Frince 36.

95. Dec. 19, 1829, sec. 1, ib. 39.

* Act of Dec. 8, 1820. See ante ^ 89.
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hands any property or effects belonging to said office or company at the

time of issuing the attachment, and at the time of making his return

under oath as aforesaid, it shall and may be lawful for the said plaintiff

in attachment to traverse such denial in the same manner, and under the

like penalty, as is prescribed in the second section of the attachment

law as aforesaid.

97. Attachments, how dissolved ; bonds, how assigned and sued.—It

shall and may be lawful for the said company against whom said attach-

ment may issue, or their agent or agents, upon the same being issued, to

dissolve such attachment ; the said company against whom it shall issue

giving bond and security to the sheriff or other officer authorized to

receive the same, in double the amount claimed for the eventual con-

demnation money, and all costs, which bond so given shall be, and is

hereby declared to be, assignable by the said sheriff or other officer to

the plaintiff in attachment, upon the said agent or agents of said company
failing or refusing to pay or cause to be- paid to the said plaintiff or his

attorney, within thirty days after the rendition of a final judgment

against said company or said claimant, the amount of said judgment and

all costs ; and the said plaintiff in the said attachment is hereby authorized

forthwith to commence an action of debt on said bond against said com-

pany and its securities ; and shall and may recover judgment on said

bond for the amount of said original finding against said principal and

securities as aforesaid, jointly or severally, according to the existing laws

of this state in such cases made and provided.

SEC. VI. ABATEMENT OF ATTACHMENTS.

98. Death of parties not to abate suits by attachment.—No suit by

way of attachment shall abate by the death of either party, where the

cause of action would survive to the executor and administrator; but

such death being suggested on the record, the cause shall proceed under

the restrictions and regulations following.

99. On death of plaintiff,
parties how made.—When a plaintiff in

attachment shall die, the executor or administrator of such plaintiff shall,

within six months after the probate of the will, and obtaining letters tes-

tamentary, or obtaining letters of administration, cause to be issued by the

clerk of the court in which such attachment is pending, a scire facias

returnable to the next term of the said court, givin^ notice of his inten-

tion to become a party in the place and stead of the deceased testator

or intestate, which shall be published at the door of the court-house in

the county in which such attachment is pending, by the sheriff of said

county, at least twenty days prior to the term at which such scire facias

is made returnable; which being done, such executor or administrator

may, on motion, be made party plaintiff, and the cause proceed.

100. On death of defendant, parties how made.—And where the

defendant shall die, scire facias shall issue in manner aforesaid, imme-

diately after the expiration of twelve months, which scire facias shall

97. Dec. 19, 1829, sec. 3, Prince 40. 99. Nov. 22, 1814, sec. 4, FrinceM.
98. Nov. 22, 1814, sec. 4, ib. 33. 100. lb. sec. 4, ib.
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contain a notice to the legal representatives of the defendant, whether

executor or administrator, of the pendency of such attachment, and of

the intention of the plaintiff to proceed with the same ; which, being

published in like manner, it shall be lawful for the plaintiff to proceed

with his attachment, as if such death had not taken place.

101. Executor or administrator may replevy or defend.—Provided,

nevertheless, that the executor or administrator of the defendant may
appear at the return of the scire facias, and, upon giving security in

terms of the act to which this is amendatory, shall be permitted to plead

and defend the said attachment, in the same manner that his testator or

intestate might have done.

10*2. Executor or administrator of garnishee.—In all cases hereafter

when any person after being summoned as [garnishee] shall die, either

before or after answer, the executor or executors, administrator or adminis-

trators of each [such] person shall be made party by scirefacias in the usual

way, and shall be bound to answer as such deceased person would have

been bound to do : Provided, that such executor or executors, adminis-

trator or administrators, shall not be proceeded against until twelve

months after his or her qualification as such, and shall be allowed to

plead any matter in such proceedings necessary for the protection of him-

self or the estate he or she may represent ; and after he or she shall be

made party, the cause shall proceed as it would have proceeded if the

garnishee had not died.

103. Administrator de bonis non, when made party.—In case of the

death or removal from office of any such executor [or] executrix, adminis-

trator or administratrix, pending such proceedings, any administrator or

administratrix, de bonis non, may, in like manner, be made party.

SEC. VII. WITNESSES AND INTERROGATORIES.

104. Testimony of non-residents.—Where any witness resides out of

this state, or out of the county in which any attachment may be pend-

ing, and in which his testimony may be required, it shall be lawful for

the plaintiff, on filing interrogatories in the office of the clerk of the

court where such attachment is pending, and publishing a notice at the

door of the court-house of said county, that such interrogatories are filed,

to obtain a commission, in like manner as is prescribed by the twenty-

third section of the judiciary act of one thousand seven hundred and
ninety-nine, for taking testimony in other cases.

SEC. VIII. LIEN OF ATTACHMENTS.

105. As respects other attachments.—In all cases the attachment first

served shall be first satisfied.

106. As respects judgments.—No lien shall be created by the levying

of an attachment, to the exclusion of any judgment obtained by any

creditor, before judgment is obtained by the attaching creditor.

101. Nov. 22, 1814, sec. 4, Prince 33. 104. Nov. 22, 1814, sec. 6, Prince 34.

102. Dec. 21, 1839, sec. 1, Pam. 146. 105. lb. sec. 7, ib.

103. Ib. sec. 2, ib. 106. Ib. sec. 8, ib.
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107. Judgments on attachments.—Judgment on attachment shall bind

no other property than that attached, nor shall the person or property of

the defendant other than that attached be liable to payment of such

judgment, unless the defendant shall come in terms of the law, and be

made a party to such attachment : Provided, also, in all such cases of

attachments, when the defendants shall return to the county where said

attachments are proceeding, and ten days' notice being given to the

defendants personally, by the plaintiff, his attorney, or any legal officer,

of the proceedings on said attachments, previous to final judgment on the

same, and in all such cases of attachments, when notice shall have been

given, and the defendant or defendants shall refuse or fail to appear and

defend said suit or suits personally or by attorney ; then, in all such

cases of attachments, the judgments on the same shall not only bind the

property attached, but all the property of such defendant or defendants.

108. Claims to personal property attached.—Where any sheriff or

constable shall levy any attachment on personal property, claimed by

any person not a party to such attachment, such person, his agent, or

attorney, shall make oath to such property ; and it shall be the duty of

such sheriff, or constable, to return the fact of such claim to the court to

which the attachment shall be made returnable ; and such court shall cause

an issue to be joined between the plaintiff and such claimant, and the

right of property to be decided on by a jury at the same term, unless

sufficient cause be shown to induce the court to continue the same.

109. Bond required of claimant.—Provided, the person claiming

such property, his agent, or attorney, shall give bond (to the sheriff or

constable serving such attachment,) with security, in a sum equal to the

amount of such attachment, conditioned to pay to the plaintiff all

damages which the jury, on the trial of the right of property, may assess

against such claimant, in case it should appear that such claim was made
for the purpose of delay.

110. Jury oath.—And every juror on the trial of such claim shall

be sworn, in addition to the oath usually administered, to give such

damages, as may seem reasonable and just to the plaintiff, against the

claimant, in case it shall be sufficiently shown that such claim was
intended for the purpose of delay only ; and it shall be lawful for the

plaintiff to enter up judgment, and have execution against such claim-

ant, for the amount of such verdict; and where the jury shall find the

property not subject to the attachment, the claimant may enter up judg-

ment, and have execution against the plaintiff for the costs by him
incurred in establishing his claim.

111. Land, hoxv attached; claim, how tried.—Land or real estate

shall not be subject to be attached under or by virtue of any attach-

ment issuing and returnable out of the county in which such lands is

situate ; and in all cases of claims to land, levied on by virtue of any
attachment, the proceedings shall be the same as those pointed out by
the preceding section* for claims to other property, except that such claim

107. Dec. 29, 1836, sec. 4, Prince 42. 110. Nov. 22, 1814, sec. 1, Prince 33.

108. Nov. 22,1814, sec. 1, ib. 32. 111. lb. sec. 2, ib.

109. lb. sec. 1, ib. 33.

* See preceding T[ 108-110.
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shall be returned to, and tried in the superior court of the county where

the land is situate.

112. Claim bonds.—In all cases where any property levied on by
an attachment shall be claimed, such claimant or claimants shall give

bond, with security in double the value of the property claimed, to be esti-

mated by the officer making the levy, and the claimant shall be entitled to

the possession of such property so claimed, upon giving to the officer levy-

ing the attachment bond, with good security in the sum aforesaid, payable

to the plaintiff, for the forthcoming of such property at the time and place
;

provided the same be found subject to the attachment, and if the

property shall not be produced, the plaintiff or plaintiffs, his, her, or

their executors or administrators, may recover on said bond the amount
of the judgment obtained on such attachment, including principal, inter-

est and costs, together with all interest and cost accruing after the rendi-

tion of judgment: Provided, always, that no recovery shall be for more

than half of the amount of such bond with interest thereon from the

date of the levy.

113. Property exempted.—In all cases of levy, by virtue of proce^

of attachment, the officer levying the same, shall, under the same rules,

regulations and restrictions, reserve and exempt from levy and sale, like

articles as are now, by the laws of this state, exempted under ^. /a. for

the benefit of debtors' families,* any usage, custom, or practice to the

contrary notwithstanding: Provided, that such debtor's family shall not

have absconded or removed beyond the limits of the county where such

debtor or his family may usually have resided.

ART. IV. GARNISHMENTS.

SEC. I. WHEN AUTHORIZED.

114. Execution issued and judgment removed, garnishment may
issue.—In all cases where executions have been issued from a judgment,

and removed to any county in this state, that it shall and may be lawful

for the plaintiff, his agent, or attorney, to take out garnishees before any

judge, justice of the inferior court, or justice of the peace, under the

same rules and regulations as is now provided for by law.

115. May issue pending suit.—In all cases pending in any court of

this state, or which may hereafter be commenced, it shall and may be

lawful for the plaintiff or his attorney to issue a summons of garnish-

ment, to be directed to any person or persons who may be indebted to

the defendant, or who may have any money, effects, property, either

real or personal, or any bonds, notes, or other evidences of debt what-

soever, in his, her, or their hands, belonging to said defendant or defend-

ants, requiring said persons to be and appear at the next term of the

court in which said suit or suits may be pending, then and there to depose

on oath what he, she, or they is or are indebted to the said defendant and

defendants, and what money, effects, property, either real or personal, or

112. Dec. 29, 1836, sec, 2, Prince 42. 114. Dec. 9, 1841, sec. 2, Pam. 143.

113. lb. sec. 5, ib. 115. Dec. 23, 1822, sec. 1, Pnrace 36.

* See ante chap. xii. ][ 59-68, p. 315-17.
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evidences of debt belonging to said defendant or defendants, is or was in

their hands or possession at the time the summons was served : Provided

the plaintiff, or his agent or attorney, shall, before issuing the said sum-

mons, make an affidavit of the amount of the debt or demand which he,

she, or they believe to be due, and that he is apprehensive of the loss of

the same or some part thereof unless such summons do issue, and shall

file the same in the office of the clerk of the court where the suit is

pending, or with the justice of the peace when within his jurisdiction.

116. Summons of garnishment may issue on judgment obtained.—In

all cases where judgment has heretofore been obtained, or may be here-

after obtained, it shall and may be lawful for the plaintiff, or his agent

or attorney, to issue summons of garnishment, returnable to the superior,

inferior, or justice's court, as the case may be, to be directed, and requiring

the garnishee to depose in like manner, as in the preceding section :*

Provided, that the plaintiff, or his agent, or attorney, shall, if required

by the defendant or garnishee, or by any plaintiff holding a younger

judgment or execution, or his attorney, swear that he believes the sum
apparently due and claimed on said judgment or execution is actually

due ; and provided further, that the sheriff, or his deputy, or constable,

shall enter on said execution that there is no property of the defendant

to be found.

117. How served.—The said summons, when the same is returnable

to the superior or inferior courts, shall be signed and served by the sheriff

or his deputy on the garnishee personally, twenty days before the court

to which he is directed to appear ; and when returnable to the justice's

court, shall be signed and served by a constable, on the garnishee person-

ally, ten days before the court to which he is directed to appear.

1 1 8. Failing to answer, contempt of court.—When any person

shall fail to appear and depose on being summoned as a garnishee, the

court, on application, shall proceed against him by attachment for con-

tempt ; and when any person shall appear and depose, the after proceed-

ings shall be as in cases of attachment : Provided, that any garnishee

deposing and admitting that he is indebted to the defendant, or has in

his hands and possession a sufficient amount to pay the plaintiff's

demand, shall be deemed a compliance with this act.

119. Money collected, to whom paid over.—When any money shall

be paid into court, or shall be raised by the sheriff or his deputy, or by

a constable under this act, the same shall be paid over to judgments or

executions against the defendant, as in other cases, according to the

priority established by law.

120. Corporation courts included.—This act shall extend to pro-

ceedings in the mayor's court in the city of Augusta, and Darien, and

the court of common pleas, and oyer and terminer, in the city of Savan-

nah ; and the summons shall be signed and served by the city sheriff or

marshal, or his deputy, on the garnishee personally, ten days before the

116. Dec. 23, 1822, sec. 2, Prince 37. 119. Dec. 23, 1822, sec. 5, Prince 37.

117. lb. sec. 3, ib. 120. lb. sec. 6, ib.

118. Ib. sec. 4, ib.

* See preceding T[ 112.
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court to which said garnishee is directed to appear ; and provided, also,

that the benefits of this act shall be extended to plaintiffs in any suit or

judgment which may be pending or rendered in any court hereafter

established by the legislature in any corporate town in this state.

121. Proceedings where garnishee and parties reside in same county.

—When parties plaintiffs, their agents, or attorneys, intending to avail

themselves of the benefit of the above-recited act,^ shall file his; her,

and [or] their affidavit of the amount of his, her, or their debt, or demand,

in the office of the clerk of the court, or justice of the peace, in which the

suit or suits is or are pending, or in which the judgment or execution was

obtained on which garnishments are intended to issue, it shall be the duty

of the clerk of such court, or such justice of the peace, as the case may
be, to deliver to such plaintiffs, their agents, or attorneys, a certified copy

of such affidavit, which, when placed in the hands of the sheriff, or his

deputy, or a constable, in case such certified copy shall be signed by a

justice of the peace, shall be sufficient to authorize said sheriff, deputy

sheriff, or constable, and they are hereby required forthwith to make out,

sign, and serve a summons of garnishment on any person or persons who
may be indebted to the defendant or defendants in such suit, judgment,

or execution : Provided, that the person or persons intended to be garni-

sheed reside in the county in which such suit or suits is or are pending,

or in which such judgment or execution is obtained.

122. Proceedings, garnishee residing out of the county.—Where
persons indebted to a defendant or defendants in any suit pending, or

judgment or execution obtained, in any of the courts of law or equity in

this state, reside in a different county from the one in which suit is pend-

ing, or such judgment or execution is obtained, the parties, plaintiffs,

their agent or attorneys, shall make and file his, her, or their affidavits

of the amount claimed to be due in the office of the clerk of the court,

or justice of the peace, where such suit is pending, or such judgment or

execution is obtained ; and it shall be the duty of such clerk or justice

of the peace, to deliver to such plaintiff, his agent or attorney, a certified

copy of said affidavit, which shall be placed in the hands of the sheriff,

deputy sheriff, or constable (as the case may be) of the county in which

the person or persons so indebted and intended to be garnisheed, may
reside ; and such sheriff, deputy sheriff or constable, shall forthwith make
out, sign, and serve a summons of garnishment on the person or persons

so indebted, returnable to the next superior or inferior, or justice's court,

of the county or district in which such garnishee may reside, under the

restrictions and in the manner pointed out in the before recited act : Pro-

vided always, that such garnishment shall be made returnable to a supe-

rior, inferior, or justice's court, as it would have been had such garnishee

resided in the county in which the suit is pending, or the judgment or

execution was obtained on which such summons of garnishment is found-

ed ; and any person or persons so garnisheed, shall appear at the court

to which such summons of garnishment is returnable, agreeably to the

provisions of the before recited act.

121. Dec. 20, 1823, sec. 1, Prince 38. 122. Dec. 20, 1823, sec. 2, Prince 38.

* Act of Dec. 23, 1822. See preceding T[ 120.
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123. Garnishee ivhen required to answer ; garnishment how dissolv-

ed.—All persons duly summoned as garnishees under this act, or the one

to which this is an amendment, shall be bound to make their returns at

the term to which such summons of garnishment shall be returnable

:

Provided, that in all cases when summons of garnishment shall issue, it

shall be lawful for the defendant or defendants to dissolve said garnish-

ment by giving bond and security for eventual condemnation money and

cost of suit to the plaintiff, his agent or attorney ; and provided also, that

in all cases the applicant for summons of garnishment, his, her, or their

agent or attorney at law, shall give bond and security as in cases of attach-

ment.

124. Garnishment may he issued in any case.—In all cases whatsoever,

either at law or in equity, the plaintiff or complainant shall be permitted

to issue summonses of garnishment upon complying with the terms of

the law now of force, regulating the issuing of the same, whether the

subject matter of the suit be a debt or not.

125. Banks and other corporations subject to garnishment.—All

banks, banking companies, and other corporations in this state, shall be

liable to garnishment, both in cases of attachment and in cases at com-

mon law ; and it shall be their duty to answer under their corporate seal

by their presiding officer ; and in all cases a summons addressed to the

corporation and served upon its presiding officer, shall be deemed and

held sufficient.

SEC. II. GENERAL PROCEEDINGS.

126. Judgment to he entered against garnishee for amount in his

hands.—In all cases arising under the laws of this state, which authorize

summons of garnishment to be issued, when the garnishee shall return

on oath, that he or she hath in hand goods or effects of the debtor, he or

she shall state in his or her deposition the value of the same, and the

court to which the same may be made returnable shall proceed to award
judgment against said garnishee, for the value of said effects, as stated in

said deposition : Provided, nevertheless, that the said garnishee may dis-

charge said judgment by delivering to the officer having the execution in

hand, the goods or effects so by him or her deposed to be in his or her

possession.

127. Issue, when inade up, and how tried.—The plaintiff at whose
instance the said summons shall have been sued out, may make up an

issue on said deposition which shall be submitted to a jury, and the said

jury shall render a verdict for the value of such goods or effects as may
be proved to be in the hands of the garnishee, or for the value of such

goods or effects as may by him or her be admitted to be in hand, and
the court shall proceed to give judgment accordingly, which said judg-

ment may be discharged in the manner prescribed in the first section of

this act.

128. Garnishee 'in default ; proceedings.—In all cases, in any of the

123. Dec. 20, 1823, sec. 3, Prince 38. 126. Dec. 21, 1830, sec. 1, Prince 40.
124. Dec. 22, 1834, sec. 3, ib. 41. 127. Dec. 21, 1830, sec. 2, ib. 40.

125. Dec. 24, 1832, sec. 1, ib. 473. 128. Dec. 22, 1834, sec. 1, ib. 41.
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courts of this state, where any person or persons shall fall to answer,

after being duly summoned as garnishee or garnishees, the court, upon

motion of the plaintiff or his attorney, shall pass a rule or order requiring

the garnishee or garnishees to answer at such time as the court may di-

rect, or show cause why judgment should not be entered against him,

her, or them, for the amount of the plaintiff's demand and costs, which

rule shall be served by the sheriff or his deputy; and if the garnishee or

garnishees shall fail to answer, or show cause at or by the time limited

in this said rule or order, the court shall enter judgment against the gar-

nishee or garnishees for the amount of the plaintiff's judgment with costs.

129. Clerk and sheriff ^s fees ; subsequent proceedings.—The clerk

and sheriff shall be entitled each to the sum of one dollar for the entry

and service of such rules or order as is prescribed in the first section of

this act, which fees each garnishee shall be compelled to pay before his

answer is received by the court ; and when the garnishee shall answer

to the summons of garnishment, in compliance with the said rule or order,

the same proceedings shall be had as if he had answered in due time

without the passing of any such rule or order by the court.

130. Personal service required.—Summonses in garnishment shall in

all cases be served personally, otherwise they shall not be binding ; and

in all cases where any corporation shall answer, the subsequent proceed-

ings shall be the same as those now provided by law in cases of other

garnishees : Provided, that nothing herein contained, shall be so con-

strued so as to make banks or other corporations liable to be garnisheed

for the salary or salaries, or any part thereof, of any officer or officers of

said banks or other corporations.

ART. V. BAIL.

SEC. I. BAIL BEFORE ACTION COMMENCED.

131. Manner ofprocuring hail.—In all cases where bail is requirable,

and the plaintiff in any action shall require bail, such plaintifi' shall make
affidavit before any judge, justice of the inferior court, or justice of the

peace within this state, or any judge or justice of a superior court of any
one of the United States, shall have annexed thereto the seal of the state

from whence it shall come, and a certificate of the governor certifying that

the person taking such affidavit is one of the judges or justices of a supe-

rior court of that state, of the amount claimed by him. and that he has

reason to apprehend the loss of the said sum or some part thereof, if the

defendant or defendants is or are not held to bail, which affidavit shall be

filed in the clerk's office, and copies thereof affixed to the original petition

and process, and to the copy or copies thereof, and the amount sworn to

shall be endorsed on the petition and process.

132. Sheriff^s duty in taking bail.—When any civil process shall

issue out of any of the said courts, whereby bail shall be required to be

taken in manner aforesaid of any person or persons to answer any action

in any of the said courts, the sheriff, or other officer,: shall take a bond,

with one or more sufficient security or securities, for double the sum

129. Dec. 22, 1834, sec. 2, Prince 41. 131. Feb. 16, 1799, sec. 13, Prince 422.
130. Dec. 24, 1832, sec 1, ib. 473. 132. lb. sec. 14, ib.
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sworn to, and shall return such bond, with the petition and process.*

And in case the sheriff or other officer shall fail or neglect to take such

bail, or the bail taken shall be deemed insufficient by the court, on ex-

ceptions taken thereto, and entry thereof made at the first term to which
the said petition and process shall be returned, such sheriff or other

officer, and his or their security or securities, in either of the said cases,

shall be deemed and stand as special bail, and the plaintiff may proceed

to judgment according to the provisions of the act hereinafter mentioned.

133. Refusal or neglect of party to give hail.—And in all cases

where any defendant or defendants, of whom bail shall be required, shall

refuse to give good and sufficient bail, it shall be the duty of such sheriff

or other officer, to commit such defendant or defendants to the common
jail of the county, or if there should be no jail in the county, or the same
shall be insufficient, it shall and may be lawful for the said sheriff or

other officer to confine such defendant or defendants in some private

house.* Nevertheless, such person or persons shall be allowed all the

benefits of appearance and defence as if he, she, or they, were personally

present, and shall not be discharged out of custody but by putting in

bail, or by order of court.

134. Special hail; proceedings.—All bail taken according to the di-

rections of this act, shall be deemed, held, and taken as special bail, and

as such, be liable to the recovery of the plaintiff; but the plaintiff, after

final judgment, shall not take out execution against such bail, until a ca-

pias ad satisfaciendum shall be first issued thereon, and the principal

cannot be found, and shall also issue a scire facias returnable to the said

court, which shall be served on the bail at least twenty days before the

return thereof.

135. Proceedings after capias and sci. fa.—And after the return

of such capias ad satisfaciendum against the principal, and scire

facias against the bail, and judgment thereon, execution may issue

against the principal and bail or either of them, or either of their estates,

unless the bail shall surrender the principal at or before entering up final

judgment on the scire facias, either in open court, in term time, or to the

sheriff of the county in which such principal shall reside, at any time in

vacation.

136. Surrender of defendant.—And it shall be the duty of the court

to order such principal into the custody of the sheriff, and the duty of

the sheriff in time of vacation to receive into his custody such principal,

and in either case to commit him, her, or them, to jail, according to the

directions of this act.

SEC. II. BAIL PENDING SUITS.

137. May he required ; how procured.—In cases where an action

133. Feb. 16, 1799, sec. 14, Prince 422. 136. Feb. 16, 1799, sec. 15, Prince 422.

134. lb. sec. 15, ib. 423. 137. Nov. 8, 1820, sec. 1, ib. 444.

135. Ib. sec. 15, ib.

* Bail bonds, to whom made payable. See act of Nov. 24, 1841, Pam. 146.

t Or carry them to the jail of the adjoining county.
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is commenced and pending, or where an action may hereafter be

commenced, and no bail shall have been required at the commence-
ment of said action, or having been required has or may be dis-

charged, and the plaintiff in any such action pending the same shall

require bail, such plaintiff shall make affidavit before any judge, justice

of the inferior court, or justice of the peace within this state ; or any
judge or justice of a superior court of any one of the United States

;

shall have annexed thereto the seal of the state from whence it shall

come, and a certificate of the governor, certifying that the person taking

such affidavit is one of the judges or justices of a superior court of that

state, of the amount claimed by him, and that he has reason to appre-

hend the loss of the said sum, or some part thereof, if the defendant or

defendants is or are not held to bail ; which affidavits shall be filed in

the clerk's office of the court in which such action is pending, and a

copy or copies thereof affixed to the process to be issued by the clerk of

said court in which such suit may be pending, and to the copy or copies

of such process, and the amount sworn to shall be endorsed on such

process and the copy or copies thereof.

138. Process, by whom issued.—^When any such affidavit is made and

filed in the clerk's office of the court in which such suit is or may be

pending, the clerk thereof shall immediately issue a process in the case,

with as many copies as there are defendants, annexing a copy of said

affidavit to each process, and copy process, and which process shall be

made returnable to the next term of said court after the issuing of the

same, and shall be executed and returned into court by the sheriff, his

deputy, or other proper officer, and when so executed and returned shall

be taken and considered a part of the record in said case.

139. By whom executed.—When the said process, and copy affidavit,

and copy process, shall issue as aforesaid, they shall be delivered to the

sheriff or other proper officer, who shall be bound to execute the same
at any time before the sitting of the court to which the said process

may be made returnable, under the same directions and provisions as are

pointed out in and by the said judiciary act, passed in the year seven-

teen hundred and ninety-nine.

140. Defendant^ how arrested and discharged.—All and every de-

fendant or defendants, when arrested by virtue of said process, shall be

dealt with by the officer arresting him, her, or them, in the same manner
as would have been done had such defendant or defendants been arrested

at the commencement of said action on bail process ; and shall be dis-

charged from said arrest in no other manner than he, she, or they could,

in case such arrest had been made on bail process at the commencement
of said suit ; and all bail taken according to the directions and under

the provisions of this act, shall be held bound and liable in the same
manner he, she, or they would have been bound and liable, had he, she, or

they, become bail at the time of the commencement of said action
;

and the plaintiff or plaintiffs in said action shall be, and are hereby

authorized to proceed, in the same manner against the defendant or

138. Nov. 8, 1820, sec. 2, Prince 444. 140. Nov. 8, 1830, sec. 4, Prince 444.
139. lb. sec. 3, ib.
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defendants and bail, or either of them, as is pointed out in and by the

said judiciary act, passed in the year seventeen hundred and ninety-

nine.

141. Continuance of suit not affected.—The defendant or defendants

so held to bail, in manner heretofore pointed out in this act, shall not by

reason thereof be entitled to any delay or continuance, but the case

shall proceed to trial as though bail had been required and taken at the

commencement of the case.

142. Defendants residing in different counties.—And when there

are more defendants than one in such suit, some of whom reside out of the

county in which such suit is pending, a second original process and copy

or copies may issue, returnable to the court in the county in which such

suit or action is or may be pending, which when served by the sheriff of

the county where such defendant or defendants reside, or by other proper

officer, the said defendant or defendants shall be subject and liable to

the same provisions and restrictions as he, she, or they would have been

had the bail process issued at the commencement of said case.

SEC. III. LIABILITY OF BAIL.

143. Proj)erty of bail may be attached in certain cases.—In all civil

suits which may have hitherto been instituted, or which shall hereafter

be commenced, where bail has been, or shall hereafter be required, and

said bail has been, or shall hereafter be given, and pending the liability

of said bail he or she shall attempt to remove beyond the limits of the

state or county in which the same was required, it shall and may be

lawful, for the party at whose suit said bail was required, to attach the

property of said bail, to answer the suit of said party : Provided, how-
ever, that said bail may discharge his property from said levy, by deliv-

ering up the body of the principal, according to the laws of this state.

144. Bonds in bail cases.—All bonds taken in cases of bail in this

state, shall be taken payable to the plaintiff in the cause.

145. Bail process and attachments may be served on Sunday.—It

shall hereafter be lawful to issue and serve attachments and bail pro-

cesses on the Sabbath day, in the same manner and under the same
rules, regulations, and restrictions as are now provided for the issuing

and serving of the same on other days : Provided, the person or per-

sons applying for such attachment or bail process shall, in addition to

the oath heretofore required to be taken, swear that he apprehends the

loss of his debt, or some part thereof, unless said attachment or bail

process shall issue on the Sabbath day.

146. Agent or attorney authorized to hold to bail.—It shall and may
be lawful for any agent, attorney in fact or at law, to hold to bail in

all civil cases, and under the same rules and restrictions as are point-

ed out in the before recited acts on that subject.

141. Nov. 8, 1820, sec. 5, Pnwce 445. 144. Nov. 24, 1841, sec. 1, Pam. 146.

142. lb. sec. 5, ib. 145. Dec. 20, 1834, sec. 1, Prmce 474.

143. Dec. 29, 1838, sec. 1, Pam. 33. 146. Dec. 26, 1831, sec. 1, ib. 472.
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SEC. IV. TROVER.

147. Bail may he required at commencement of action.—When any
person who is about to commence an action or suit at law, or in equity,

for the recovery of negroes or other personal property, such person,

his agent, or attorney, shall make affidavit, that he hath reason to appre-

hend that the said negroes or other personal property have been or will

be eloigned, or removed away, or will not be forthcoming to answer the

judgment, execution, or decree that shall be made in the case; and shall

also state on his affidavit the value of the same, and the amount of hire

claimed, if any, and add, that he, she, or they do verily and bona fide

claim the said negroes or other personal property, or some valuable inte-

rest therein ; a copy of such affidavit shall be annexed to the petition,

bill, or other process, and the original affidavit filed in the court whence
such process issues.

148. Recognizance.—And it shall be the duty of the sheriff, his

deputy, or other lawful officer, serving such petition, bill, or other pro-

cess, to take a recognizance, with good security, in double the amount
sworn to, for the forthcoming of such negroes or other personal property,

to answer such judgment, execution, or decree as may be issued or ren-

dered in the case ; and such security shall be bound for the payment of

the eventual condemnation money, and liable to execution in the same

manner as securities upon appeals : and when such affidavit shall be

made during the pendency of any process, a copy thereof, and of the pro-

cess or subpoena, shall be served in like manner by the sheriiF or his

deputy, or other lawful officer, and the like security taken.

149. Failure to give bond.—And upon the defendant refusing to give

such security, the property shall be seized and taken by the sheriff or

other lawful officer, and delivered over to the plaintiff or complainant,

his agent, or attorney entering into a like recognizance, with security
;

and if such property is not produced or forthcoming to be seized and

taken by such sheriff or other lawful officer, the defendant or defendants

shall be committed to jail, to be kept in safe and close custody until the

same is produced, or until he, she, or they shall enter security for the

eventual condemnation money in the nature of security upon appeal.

147. Dec. 25, 1821, sec. 2, Prince 450. 149. Dec. 25, 1821, sec. 2, Prince 450.

148. lb. sec. 2, ib.



CHAPTER XXL

PROCEEDINGS IN ACTIONS COMMENCED.

ANALYSIS.
/

ART. I. ANSWER AND DEFENCE. ART. III. TRIAL BY JURY.

SEC. I. GENERAL DEFENCE.

1. When and how made.

2. Mutual debts and sets-off, when filed.

3. Endorsements need not be proven.

4. Proof of partnership, when unnecessary.

5. Special pleading not authorized.

6. No part of an answer to be stricken out.

7. Judgment by default ; continuance.

SEC II. SPECIAL DEFENCE.

8. Partial failure of consideration.

9. Plea of usury.

10. Defendant may make affidavit of facts.

11. Defendant may be cross-examined.

12. Plea of payment.

13. Payment into court.

14. Disclaimer and tender of amends in

trespass.

ART. II. AMENDMENT OF PRO-
CEEDINGS.

SEC I. OF RECORDS.

15. Abatement and amendment of proceed-

ings.

16. Amendable without delay or cost.

17. Records defective by misprision of clerk.

18. Amendment after judgment.

19. Amendment of record after judgment
upon verdict.

20. Erasure or interlineation of record.

21. Judges may amend except in indict-

ments.

22. Mistakes of clerks, sheriffs, and other

officers.

SEC II. MISPLEADINGS AND JEOFAILS.

After trial judgment shall be given.

Informality in verdict not to stay judg-

ment.

25. When judgment after verdict shall not

be staid.

Defects in form when amendable.

Defects amendable after demurrer.

Jeofails extended to judgments upon

nihil dicit.

29. Warrants of attorney, when filed.

23,

24

26.

27.

28.

SEC I. QUALIFICATION, DRAWING, AND SELEC-

TION OF JURORS.

30. Qualification of petit jurors.

31. Ordained ministers exempted.
32. Manner of selecting grand jurors.

33. Manner of drawing.
34. Number constituting grand jury.

35. Duty defined.

36. May be witnesses.

37. Special jury.

38. Jurors in divorce cases.

39. Juries for the inferior court.

40. May be drawn at any time.

41. Inferior courts may draw juries for supe-

rior court.

42. Summons and appearance.

43. Manner and form of summons,
44. Defaulting jurors may be fined.

45. Juries when to stand over.

46. Talesmen.
47. Food and fire when allowed.

SEC II. OATHS AND FEES OF JURORS AND
BAILIFFS.

48. Oath of grand jurors.

49. Oath of special jurors.

50. Oath of special jurors in cases of divorce.

51. Oathof petit jurors.

52. Oath of bailiff's.

53. Jury fees on verdicts and confessions.

ART. IV. EVIDENCE.

SEC I. WITNESSES.

54. May be subpoenaed.

55. Liability for non-attendance.

56. Attendance required until discharged.

57. Fees allowed witnesses ; how paid.

58. Number of witnesses allowed.

59. Accounts of witnesses, by whom signed.

SEC II. INTERROGATORIES AND OTHER PAROL
TESTIMONY.

60. When authorized.

61. Witnesses, how compelled to answer.
62. Maybe punished for contempt of court.

Testimony how perpetuated.63.
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64. Testimony ofpersons going beyond seas,

and others.

65. Testimony of females, how taken.

66. Proceedings against persons refusing to

answer.

67. Interrogatories may be exhibited to

transient persons.

68. Testimony of convicts in civil cases.

69. Books of certain persons authorized to

be received in evidence.

70. Notice to produce books.

71. Continuance when granted.

72. Subpoena duces tecum to persons not

parties.

73. Liability of persons summoned for non-
attendance.

74. Evidence of contents, when authorized.

75. Residents of this state compelled to give

testimony in other states.

76. Notice and service.

77. Liability of witness failing to appear.

78. Witnesses' fees.

79. Extended to commissions issuing from
any county in this state.

80. Admission of oral evidence.

81. Evidence, when authorized to be with-

held from the jury.

SEC. III. OFFICIAL CERTIFICATES AND ATTES-

TATIONS.

82. Certificates, protests, and other acts of

notaries public made evidence.

83. Books A and B in the executive de-

partment.

84. Certified copies of bonds given by pub-

lic officers.

85. Official acts of sheriffs.

86. Acts of deputy clerks.

87. Deputy secretary of state.

88. Attestation of copies of official papers.

89. Attestations properly official made evi-

dence.

ART. V. ARBITRATION, DAMAGES,
COSTS, AND CONFESSION.

SEC I. ARBITRATION.

90. Matters in dispute may be submitted.

91. Force and effect of judgment by arbi-

tration.

92. Corrupt arbitration, how set aside.

93. Judgment and award.

94. Arbitration with railroad companies.

SEC. II. DAMAGES AND COSTS.

95. Rule of damages on specific contracts.

96. Officers, when to demand costs.

97. Fees of officers on nullabona.

98. Party acquitted ; when several defend-

ants may recover costs.

99. Plaintiff cast, defendant to recover cost.

100. Plaintiff nonsuited, defendant to recover

cost.

101. Indigent persons, when entitled to legal

process without fee.

102. Liability when cast.

103. Costs recoverable in trespass and eject-

ment.

SEC III. CONFESSION OF JUDGMENT.

104. Entry of confession.

105. Verdict, when not receivable.

ART. I. ANSWER AND DEFENCE.

SEC. I. GENERAL DEFENCE.

1. Tf^en and how made.—And for the more orderly and regular

proceedings in said courts,* the following rules and methods shall be

observed, to wit : The defendant or defendants shall appear at the court

to which the petition and process shall be returnable, and on or before

the last day of the said court shall make his, her, or their defence or

answer in writing, which shall plainly, fully, and distinctly set forth the

cause of his defence, and be signed by the party making the same, or

his, her, or their attorney ; which said answer may contain as many
several matters, as such defendant or defendants may tliink necessary for

his, her, or their defence : Provided, that no person shall be permitted to

deny any deed, bond, bill, single or penal note, draft, receipt, or order,

unless he, she, or they shall make affidavit of the truth of such answer

at the time of filing the same, and the said petition and answer shall

1. Feb. 16, 1799, sec. 9, Prince 421.

* Superior and inferior courts.
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be sufficient to carry the same to the jury, without any replication or

other course of proceedings.

2. Mutual debts and sets-off, when filed,—In all cases of mutual debts

and sets-ofF, where the jury shall find a balance for the defendant, such

defendant may and shall enter up judgment for the amount, and take out

execution in such manner as plaintiffs may do by this act: Provided,

such defendant shall, at the time of filing his answer, also file therewith

a true copy or copies of the subject matter of such sets-off ; and where

the plaintiff shall be indebted to the defendant on open account for deal-

ings between themselves, and where the defendant shall hold and possess

in his own right, by assignment, endorsement, or otherwise, according to

law, any bond, note, bill, or other writing, for money, or other thing of

the said plaintiff's, such defendant shall and may offer the same as sets-

off, and on due proofs shall be allowed the same.

3. Endorsements need not he proven.—In all cases brought by any
endorsee or endorsees, assignee or assignees, on any bill, bond, or note,

before any court of law and equity in this state, the assignment or en»

dorsement, without regard to the form thereof, shall be sufficient evidence

of the transfer thereof, and the said bond, bill, or note, shall be admitted

as evidence, without the necessity of proving the handwriting of the

assignor or assignors, endorser or endorsers.

4. Proof ofpartnership, ivhen unnecessary

.

—It shall not be deemed
or held necessary in any of the courts of law or equity of this state, for

a firm of joint traders or copartners, in any business, trade, or profession,

who are, or hereafter may be plaintiff, in any cause pending in either of

said courts, to prove their copartnership : Provided, nevertheless, that

nothing contained in this act shall prevent said courts, or any of them,

from requiring such proof in any case where the defendant or defendants

shall regularly, by plea in abatement, denying the existence of such firm

or copartnership, as may be set forth by the plaintiffs in their bill, peti-

tion, declaration, or writ.

5. Special pleading not authorized.—No special pleadings shall be

introduced or admitted in either the superior or inferior courts of this

state, (other than in equity,) which shall be conducted in the same man-
ner as is already pointed out by the judiciary system of this state now
in force, and that every case shall be carried to the jury, and tried upon
the petition, process and answer alone, without regard to the practice,

now grown into use in the several courts of law in this state: and no
nonsuit shall be awarded when the cause of action is substantially set

forth in the declaration, for any formal variance between the allegation

and proof.

6. No part of an answer to be stricken out.—No part of an answer
shall be stricken out or rejected on account of being contradictory to

another part of the same answer, but the court shall be bound to suffer

the whole answer to remain, if the defendant should desire it, and avail

himself of any advantage he can or may have under either or the whole
of the said answer, and proceed to trial accordingly.

2. Feb. 16, 1799, sec. 24, Prince 425. 5. Dec. 19, 1818, sec. 2, Frince 442.
3. Dec. 15, 1810, sec. 4, ib. 211. 6. lb. sec. 3, ib. 443.
4. Dec. 2, 1841, sec. 1, Pam. 141.
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7. Judgment by default ; continuance.—Where any defendant shall

fail to appear and answer in manner aforesaid, the court, on motion of

the plaintiff or his counsel, shall enter a judgment by default, and the

plaintiff's claim, allegation, or demand, shall be tried in all cases of judg-

ment by default, by a jury : but no such trial shall in any case be had at

the first term ; and no cause whatsoever depending in the said courts

shall be continued more than one term, at the instance of the same party.

SEC. II. SPECIAL DEFENCE.

8. Partial failure of consideration.—Whenever any action or actions

shall be commenced at common law, founded upon any contract

or contracts, it shall and may be lawful for the defendant or defend-

ants to such action or actions, upon the trial thereof, to give in evidence

to the jury, that the consideration or considerations, upon which said

contract or contracts are, or were founded, have partially failed, any

thing in any law or custom to the contrary notwithstanding : Provided,

that such plea of partial failure shall only be pleaded in such cases,

under such circumstances, and between such parties as would now admit

and allow the plea of total failure of consideration ; and provided further,

that the plea contemplated by this act, shall be fully and specially pleaded

at the first term of the court to which the action may be returnable, and

not at any time thereafter, either at common law, or on the appeal.

9. Plea of usury.— In all cases in the several courts in this state,

when the plea of usury shall be pleaded, the party plaintiff in such case,

upon notice of such plea, accompanied by a copy of such plea, and

which shall be served upon said plaintiff, his agent, or attorney, within

one month from the filing of such plea of the case in the superior or

inferior court, and within ten days if the case is in any justice's court, or

any other court, discover on oath, by his written affidavit, to be made
before some officer, legally authorized to administer an oath, whether the

factor facts set forth in said plea are true as to the usury, and whether

or not the contract upon which said suit is brought was usurious, and

such written affidavit may be read in evidence on the trial of said case

by either party.

10. Defendant may ma'ke afUdavit of facts.—If any party plaintiff

shall fail or refuse to make the discovery as provided in the first section

of this act, that the party defendant in said case may make an affidavit

in writing, before any officer authorized to administer an oath, of the truth

of the facts set forth in his plea as to the usury therein pleaded, and said

affidavit of the defendant may be read on the trial by either party to

said case.

11. Defendant may he cross-examined.—The party, where affidavit is

used as evidence, as provided in the first or second sections of this act,

shall be put upon the stand, and cross-examined by the other party as

other witnesses.

12. Plea of payment.—Where any action of debt shall be brought

7. Feb. 16, 1799, sec. 10, Prince 421. 10. Dec. 28, 1842, sec. 2, Pam. 179.

8. Dec. 26, 1836, sec. 1, ib. 475. 11. lb. sec. 3, ib.

9. Dec. 28, 1842, sec. 1, Pam. 178. 12. 4 Ann, 1705, xvi, 12, Schley 327.
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upon any single bill, or where any action of debt, or scire facias, shall

be brought upon any judgment, if the defendant hath paid the money
due upon such bill or judgment, such payment shall and may be pleaded

in bar of such action or suit, and where an action of debt is brought

upon any bond which hath a condition or defeasance to make void the

same, upon payment of a lesser sum at a day or place certain, if the

obligor, his heirs, executors or administrators, have, before the action

brought, paid to the obligee, his executors, or administrators, the princi-

pal and interest due by the defeasance or condition of such bond, though

such payment was not made strictly according to the condition or defea-

sance
;
yet it shall and may nevertheless be pleaded in bar of such

action, and shall be as effectual a bar thereof, as if the money had been

paid at the day and place according to the condition or defeasance, and

had been so pleaded.

13. Payment into court.—And if at any time pending an action

upon any such bond with a penalty, the defendant shall bring into the

court where the action shall be depending, all the principal money, and

interest due upon such bond, and also all such costs as have been ex-

pended in any suit or suits in law or equity, upon such bond, the said

money so brought in shall be deemed and taken to be in full satisfaction

and discharge of the said bond, and the court shall and may give judg-

ment to discharge every such defendant of and from the same accord-

ingly.

14. Disclaimer and tender of amends in trespass.—In all actions of

trespass, quare clausum fregit, hereafter to be brought, wherein the

defendant or defendants shall disclaim in his or their plea, to make any

title or claim to the land in which the trespass is by the declaration sup-

posed to be done, and the trespass be by negligence, or involuntary, the

defendant or defendants shall be admitted to plead a disclaimer, and that

the trespass was by negligence, or involuntary, and a tender or offer of

sufficient amends for such trespass before the action brought, whereupon,

or upon some of them, the plaintiff or plaintiffs shall be enforced to

join issue, and if the said issue be found for the defendant or defendants,

or the plaintiff or plaintiffs shall be nonsuited, the plaintiff or plaintiffs

shall be clearly barred from the said actions, and all other suit concerning

the same.

ART. 11. AMENDMENT OF PROCEEDINGS,

SEC. I. OF RECORDS.

15. Abatement and amendment ofproceedings.—No petition, answer,

return, process, judgment, or other proceeding in any civil cause, shall

be abated, arrested, quashed or reversed, for any defect in matter of

form, or for any clerical mistake or omission, not affecting the real merits

of the cause ; but the court, on motion, shall cause the same to be

amended without any additional cost at the first term, and shall proceed

13. 4 Ann, 1705, xvi, 13, Schley 328. 15. Feb. 16, 1799, sec. 9, Prince 421.
14. Mar. 26, 1717, sec. 7, Prince 576.
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to give judgment according to the right of the cause and matter of law,

as it shall appear to the said court, without regard to such imperfections,

in matter of form, clerical mistake or omission ; and no dilatory answer

shall be received or admitted, unless affidavit be made of the truth

thereof.

16. Amendable without delay or cost.—In every case where there is

a good and legal cause of action, plainly and distinctly set forth in the

petition, and there is in substance a copy served on the defendant or

defendants, or left at their most notorious place of abode, every other

objection shall be on motion amended without delay or additional costs.

17. Records defective by misprision of cleric.—It is assented, that by
the misprision of a clerk in any place, wheresoever it be, no process

shall be annulled, or discontinued, by mistaking in writing one syllable,

or one letter too much or too little ; but as soon as the thing is perceived,

by challenge of the party, or in other manner, it shall be hastily amend-

ed in due form, without giving advantage to the party that challengeth

the same, because of such misprision.

18. Amendment after judgment.—Whereas it was ordained and estab-

lished, in the statute made the fourteenth year of King Edward the

Third after the conquest, that for misprision of the clerk in any place,

wheresoever it be, the process of the plea should not be avoided nor

discontinued, by mistaking in writing one letter or syllable too much or

too little, but as soon as the thing is perceived, by challenge of the party,

or in other manner, it should hastily be amended in a due form, without

giving advantage to the party that challengeth the same because of such

misprision. The king, our sovereign lord, considering the diversity of

opinions which have been upon the said statute, and to put the thing in

more open knowledge, hath declared and ordained at this time, by au-

thority of this present parliament, that the justices before whom such

plea or record is made, or shall be depending, as well by adjournment,

as by way of error, or otherwise, shall have power and authority to

amend such record and process, as afore is said, according to the form of

the same statute, as, well after judgment in any such plea, record, or pro-

cess given, as before judgment given in any such plea, record, or process,

as long as the same record and process is before them, in the same man-

ner as the justices had power to amend such record and process before

judgment given by force of the said statute made in the time of the said

king Edward.

19. Amendment of record after judgment upon verdict.—Our sove-

reign lord, by the advice and assent aforesaid, hath ordained and estab-

lished, that the said statute,* and the effect of the same, made the said

ninth year, shall hold strength, force, and effect, in every record and

process of the same, as well after judgment given upon a verdict passed,

as upon a matter in law pleaded, as a statute available and effectual in

law, to endure forever.

20. Erasure or interlineation of record.—Our lord the king hath
'

16. Dec. 19, 1818, sec. 1, Frince 442. 19. 4 Hen. VI, 1425, iii, Schley 132.

17. 14 Edw. Ill, 1340, vi, Schley 122. 20. 8 Hen. VI, 1429, xii, 1, ib.

18. 9Hen.V,142l,iv, ib. 130.

See preceding Tj 18.
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ordained and established by the authority of this present parliament, that

for error assigned, or to be assigned, in any record, process, or warrant

of attorney, original writ or judicial, panel or return, in any places of

the same rased or interlined, or in any addition, substraction, or diminu-

tion of words, letters, titles, or parcel of letters, found in any such re-

cord, process, warrant of attorney, writ, panel, or return, which rasings,

interlinings, additions, substraction, or diminution, at the discretion of the

king's judges of the courts and places, in which the said records or pro-

cess, by writ of error or otherwise, be certified, do appear suspected, no

judgment nor record shall be reversed nor annulled.

21. Judges may amend except in indictments.—And that the king's

judges of the courts and places in which any record, process, word, plea,

warrant of attorney, writ, panel, or return, which for the time shall be,

shall have power to examine such records, process, words, pleas, war-

rants of attorney, writs, panels, or return, by them and their clerks, and

to reform and amend (in affirmance of the judgments of such records

and processes) all that which to them in their discretion seemeth to be

misprision of the clerks in such record, processes, word, plea, warrant of

attorney, writ, panel, and return ; except appeals, indictments of treason

and of felonies, and the outlawries of the same, and the substance of the

proper names, surnames, and additions left out in original writs and writs

of exigent, according to the statute another time made the first year of

king Henry, father to our lord the king that now is, and in other writs

containing proclamation ; so that by such misprision of the clerk no

judgment shall be reversed nor annulled. And if any record, process,

writ, warrant of attorney, return or panel, be certified defective, other-

wise than accordino^ to tlie writing^ which thereof remaineth in the trea-

sury, courts, or places from whence they be certified, the parties in

affirmance of the judgments of such record and process shall have ad-

vantage to allege, that the same writing is variant from the said certifi-

cate, and that found and certified, the same variance shall be by the said

judges reformed and amended according to the first writing.

22. MistaJces of Qlerks, sheriffs, and other officers.— It is ordained and

established, that the king's justices, before whom any misprision or de-

fault is or shall be found, be it in any records and processes which now
be, or shall be, depending before them, as well by way of error as other-

wise, or in the returns of the same, made or to be made, by sheriffs, cor-

oners, bailiffs of franchises, or any other, by misprision of the clerks, or

any of the said courts of the king, or by misprision of the sheriffs, under

sheriffs, coroners, their clerks, or other officers, clerks, or other ministers

whatsoever, in writing one letter, or one syllable too much or too little,

shall have power to amend such defaults and misprisions according to

their discretion, and by examination thereof by the said justices to be

taken where they shall think needful.

SEC. II. MISPLEADINGS AND JEOFAILS.

23. After trial, judgment shall he given.—From henceforth if any

21. 8 Hen. VI. 1429, xii, 2, Schley 133. 23. 32 Hen. VHI, 1540, xxx, Schley 197.

22. lb. XX, 1, ib. 134.
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issue be tried by the oath of twelve or more indifferent men, for the par-

ty plaintiff or demandant, or for the party of the tenant or defendant, in

any manner of action or suit at the common law of this realm, in any of

the king's courts of record, that then the justice or justices by whom
judgment thereof ought to be given, shall proceed and give judgment in

the same; any mispleading, lack of color, insufficient pleading or jeofail,

or any miscontinuance or discontinuance, or misconveying of process,

misjoining of the issue, lack of warrant of attorney for the party against

whom the same issue shall happen to be tried, or any other default or

negligence of any of the parties, their counsellors or attornies, had or

made to the contrary notwithstanding ; and the said judgments thereof,

so to be had and given, shall stand in full strength and force to all in-

tents and purposes, according to the said verdict, without any reversal or

undoing of the same by writ of error, or of false judgment, in like form

as though no such default or negligence had never been had or committed.

24. Informality in verdict not to stay judgment.—If any verdict of

twelve men or more shall be hereafter given In any action, suit, bill,

plaint or demand, in any court of record, the judgment thereupon shall

not be stayed or reversed by reason of any default in form, or lack of

form, touching false Latin or variance from the register, or other defaults

in form, in any writ original or judicial, count, declaration, plaint, bill,

suit, or demand, or for want of any writ original or judicial, or by reason

of any imperfect or insufficient return of any sheriff or other officer, or

for want of any warrant of attorney, or by reason of any manner of de-

fault in process, upon or after any aid prier or voucher, nor any such

record of judgment after verdict to be given hereafter, shall be reversed

for any the defects or causes aforesaid.

25. Whenjudgment after verdict shall not be stayed.—If any verdict

of twelve men shall be given in any action, suit, bill, or demand, to be

commenced from and after the five and twentieth day of March, which

shall be in the year of our Lord one thousand six hundred sixty and five,

in any of his majesty's courts of record at Westminster, or in the courts

of record in the counties palatine of Chester, Lancaster, or Durham, or

in his majesty's courts of the great sessions in any of the twelve shires of

Wales, judgment thereupon shall not be stayed or reversed, for default

in form, or lack of form, or by reason that there are not pledges, or but

one pledge to prosecute, returned upon the original writ ; or because the

name of the sherift'is not returned upon such original writ, or for default

of entering pledges upon any bill or declaration ; or for default of alleging

the bringing into court of any bond, bill, indenture, or other deed what-

soever mentioned in the declaration, or other pleading ; or for default of

allegation of the bringing into court of letters testamentary, or letters of

administration ; or by reason of the omission of vi et armis, or contra

pacem ; or for or by reason of the mistaking of the christian name or sur-

name of the plaintiff or defendant, demandant or tenant, sum or sums of

money, day, month, or year, by the clerk, in any bill, declaration, or

pleading, where the right name, surname, sum, day, month, or year, in any

writ, plaint, roll, or record preceding, or in the same roll or record where

24. 18 Eliz. 1576, xiv, Schley 223. 25. 16, 17 Ch. II, 1664, viii, Schley 244.
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the mistake is committed, is or are once truly and rightly alleged, where-

unto the plaintiff might have demurred and shown the same for cause;

but that all such omissions, variances, defects, and all other matters of

like nature, not being against the right of the matter of the suit, nor

whereby the issue or trial are altered, shall be amended by the justices

or other judges of the courts, where such judgments are or shall be ^iv-

en, or whereunto the record is or shall be removed by writ of error.

26. Defects in form when omendable.—After demurrer joined and

entered in any action or suit in any court of record within this realm,

the judges shall proceed and give judgment according as the very right

of the cause and matter in law shall appear unto them, without regard-

ing any imperfection, defect, or want of form in any writ, return, plaint,

declaration, or other pleading, process or course of proceeding whatso-

ever, except those only which the party demurring shall specially and

particularly set down and express together with his demurrer ; and that

no judgment to be given shall be reversed by any writ of error, for any

such imperfection, defect, or want of form, as is aforesaid, except such

only as is before excepted.

27. Defects amendable after demurrer.—And after demurrers joined

and entered, the court where the same shall be, shall and may, by

virtue of this act, from time to time amend all and every such imperfec-

tions, defects and wants of form as is before mentioned, other than those

only which the party demurring shall specially and particularly express

and set down together with his demurrer as is aforesaid.

28. Jeofails extended to judgments upon nihil dicit.—All the statutes

of jeofails, shall be extended to judgments which shall at any time after-

wards be entered upon confession, nihil dicit, or non sum informatus, in

any court of record; and no such judgment shall be reversed, nor any

iudo-ment upon any writ of inquiry of damages executed thereon, be

stayed or reversed, for or by reason of any imperfection, omission, defect,

matter or thing whatsoever, which would have been aided and cured by

any of the said statutes of jeofails, in case a verdict of twelve men had

been given in the said action or suit, so as there be an original writ or

bill, and warrants of attorney duly filed according to the law as is now
used.

29. Warrants of attorney, when filed.—Provided always, that the

attorney for the plaintiff, or demandant in any action or suit, shall

file his warrant of attorney with the. proper officer of the court where

the cause is depending, the same term he declares ; and the attorney

for the defendant or tenant, shall file his warrant of attorney as afore-

said, the same term he appears, under the penalties inflicted upon

attorneys by any former law for default of fifing their w^arrants of

attorney.

26. 27 Eliz. 1585, v, 1, Schley 231. 28. 4 Ann, 1705, xvi, 2, Schley 326.

27. lb. V, 2, ib. 232. 29. lb. xvi, 3, jb.

37
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ART. III. TRIAL BY JURY.

SEC. 1. Q^UALIFICATION, DRAWING, AND SELECTION OF JURORS.

30. (Qualification ofpetit jurors.—All free male white citizens above
the age of twenty-one years, and under sixty years, are declared to be

qualified and liable to serve as petit jurors for the trial of all civil causes,

for recovery of debts or damages to any amount whatsoever; but no
person shall be capable to be of a jury for the trial of treason, felony,

breach of the peace, or any other cause of a criminal nature, or of any
estate of freehold, or of the right or title to any lands or tenements, in any
court of record within this state, who shall not be qualified to vote at

elections for members of the legislature ; and if any person not qualified

as aforesaid, shall be returned on any jury, he shall be discharged on the

challenge and proof thereof, of either of the parties to such suit, or on his

own oath of the truth thereof: Provided, that no exception against any
juror, on account of his qualification, shall be allowed after he is sworn.

3 1 . Ordained ministers exempted.—The judges of the superior courts,

the justices of the inferior courts, and justices of the peace, are hereby
authorized, on application, to excuse them* from service on the juries of

their different courts, the application to be made in writing or otherwise.

32. Manner of selecting grand jurors.—It shall be the duty of the

justices of the inferior courts of each county, together with the sheriff

and clerk, or a majority of them, to convene at the court-house of their

respective counties, on the first Monday in June next, and biennially on
the first Monday in June thereafter, whose duty it shall be to select from
the books of the receiver of tax returns, for their respective counties fit

and proper persons to serve as grand jurors ; and shall make a list of
persons so selected, and transmit it under their hands to the next supe-

rior court of their respective counties ; and it shall be the duty of the

judge then presiding, to cause the clerk of the said superior court to

make out tickets, with the names of the persons so selected, which tick-

ets shall be put in a box to be provided by the clerk at the public ex-

pense, which said box shall have two apartments, marked number one
and two ; and the clerks of said courts shall, immediately after receiving

such lists, fairly enter the same in a book for that purpose, to be provided

at his own expense, distinguishing in separate columns the persons liable

to serve as grand jurors, and those for tlie trial of civil and criminal causes,

as pointed out by law ; which said box shall be locked and sealed up
by the judge, and placed in the care of the clerk, and the key in the care

of the sheriff, and no grand jury shall be drawn and empannelled but in

the presence of the judge in open court, nor shall any clerk of the court,

or other person having the custody of the jury box, presume, on any pre-

30. Feb. 16, 1799, sec. 38, Frince 428. 32. Dec 7, 1805, sec. 1, Prince 433.
31. Dec. 12, 1809, sec. 2, ib. 434.

* Ordained ministers of the gospel.
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tence whatever, to open the said jury box, transpose or alter the names,

except it be by the direction of the judge in open court, attending for the

purpose of drawing jurors, under the penalty of being dealt with in the

manner pointed out by law for malpractice in office.

33. Manner of drawing.—The said judge in open court, shall unlock

and break the seal, and cause to be drawn out of the apartment of the

said box, marked number one, not less than twenty-three, nor more than

thirty-six names, to serve as grand jurors, which names so drawn out,

shall, after an account is taken of them, at each time of drawing, be care-

fully deposited in the other apartment of such box, marked number two
;

and when all the names shall be drawn out of the apartment number one

as aforesaid, they shall then commence drawing from the apartment num-
ber two, and return them into number one, and so on alternately ; but no

name so deposited shall, on any pretence whatever, be destroyed, except

it is within the knowledge of the judge that the said juror is either dead,

removed out of the county, or otherwise disqualified by law, or the sheriff

certify the same.

34. Number constituting grand jury.—No grand jury shall consist of

less than eighteen or more than twenty-three, but twelve may find a bill

or make a presentment.

35. Duty defined.—Grand jurors shall be bound only to notice or

make presentment of such offences as may or shall come to their know-

ledge or observation after they shall have been sworn ; but nothing in

this act shall be considered as impairing their right as jurors to make
presentments of any violations of the laws which they may knovv^ to have

been committed at any previous time.

36. May he witnesses.—All grand jurors shall be competent witnesses

in any court of record in this state, where it may be necessary, on ac-

count of any thing that may be given in evidence before them, as a body

of grand jurors.

37. Special jury.—All special jurors shall be taken from the grand

jury list of the county, and struck in the presence of the court in the

following manner : the clerk shall produce a list of the grand jurors pre-

sent, and there empannelled, from which the parties, plaintiff and de-

fendant, or their attorney, may strike out one alternately, until there shall

be but twelve jurors left, who shall forthwith be empannelled and sworn^

as special jurors to try the appeal cause; and in all cases the appellants

shall strike first. And in case of refusal in either to strike such special

jurors, after due notice given for the purpose, and proof thereof, the judge

before whom such notice is given for such special jury to be empannel-

led, shall, on behalf of suet absent party, or his attorney, proceed in the

same way and manner as if the party absent or refusing had been present

or consented to the same.

38. Jurors in divorce cases.—On the trial of any divorce case, it shall

be the duty of the court, before striking off the jury by the parties, to

inquire of the panel whether any of such panel are under conscientious

scruples in such case, and thereupon to discharge from the consideration

33. Dec. 7, 1805, sec. 2, Prince 433. 36. Dec. 10, 1812, sec. 1, Prince 212.

34. Feb. 16, 1799 sec. 41, ib. 429. 37. Dec. 15, 1810, sec. 1, ib. 435.

35. Dec. 22, 1829, sec. 1, ib, 465. 38. Dec. 22, 1840, sec. 1, Pam. 55.
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of such case all who shall, under oath, swear that he or they have scru-

ples of conscience in granting a divorce ; and if the panel shall there-

upon be reduced to a number less than eighteen, the couit shall forth-

with fill up the panel with unexceptionable talesmen to the number of

eighteen, to try such case, and from such panel the jury for the trial of

the cause shall be made.

39. Juries for the inferior court.— It shall be lawful in all cases

where it happens that the justices of any inferior court, at the regular

term of said court, shall omil drawing a jury to serve at the succeeding

court, that the justices of said court, or any three of them, with the

sheriff and clerk, meet at the place of holding such court at least forty

days previous to the sitting of said court, and draw a jury under the

same regulations that they ought to have done in term time.

40. May he drawn at any time.—When any inferior court in this

state,- at the regular term of said court, have omitted drawing a jury to

serve at the next court, that they shall, after the passing of this act, be

authorized to draw a jury at any time, under the same regulations as in

the preceding section ; and that the said clerk of the inferior court shall

immediately after the drawing of said jury as herein provided, make out

a list of the jury so drawn, and place the same in the hands of the

sheriff, or deputy, who shall proceed immediately after receiving the

sarae to summon the jury so drawn, in the same manner as if they had
been drawn at the regular term of said court ; and the said jurors so

drawn and summoned, shall be bound and liable to serve in the same
manner and under the same penalties as if drawn at the regular terra of

said court.

41. Inferior courts may draw juries for superior court.—The justices

of the inferior courts for the several counties in this state, or a majority

of them, together with the sheriff and clerk of the superior court; in any
of their several counties, be, and they are hereby authorized and
required in all cases where there shall or may have been a failure of the

judges of the superior courts in drawing grand and petit jurors agreeably

to law, to assemble at the court-house in their several counties, at any
time which shall be to ihem convenient, and proceed to open their jury

boxes, and draw from said boxes a sufKcient number of names to serve

as grand and petit jurors for their or either of their said counties at their

next then depending superior courts ; and the jury being so drawn, the

said box or boxes again to seal and deliver, together with the keys, to

the proper officer: Provided, that said assemblage and drawing shall be

at least sixty days previous to the commencement of the superior court,

at which said jurors shall be liable to serve,

42. Summons and appearance.—The clerk of the court shall annex
a panel of the jury, containing the names of the persons drawn to serve

on the grand inquest, exactly transcribed from the minute book to the

precept for summoning such grand jury
; and shall also annex another

panel containing the names of the persons drawn as petit jurors for the

trial of civil and criminal cases, exactly transcribed as aforesaid, to the

39. Dec. 13, 1820, sec. I, Prince 443. 41. Nov. 30, 1815, sec. 1, Prince 441
40. lb. sec. 2, ib. 42. Feb. 16, 1799, sec. 42, ib. 429.



TRIAL BY JURY. 581

precept for summoning the petit jurors, in the mandatory part of which

precept shall be written the words following, viz., ^' The several persons

named in the panel hereunto annexed," which precept, with the several

panels annexed as aforesaid, shall be delivered by the clerk of the court

within three days after the drawing of such juries as aforesaid, to the

sheriff of the county or his deputy.

43. Manner and form of summom.—The sheriff, or his lawful deputy

for the time being, upon the receipt of any precept for summoning

grand or petit jurors, shall cause the several persons whose names are

written in the panel thereunto annexed, to be served with a summons, at

least ten days before the sitting of the court for which they are drawn

and empannelled ; which summons shall be in the following words, or

words to that effect :
" By virtue of the precept to me directed, you are

hereby commanded to appear before the judge of the superior court at

the next superior court, to be held at the court-house in and for the

county of , on the day of , at ten o'clock in the

forenoon of that day, to be sworn on the grand jury (or as a juror for

the trial of civil and criminal cases then and there depending, as the

case may be) :" which shall be signed by the sheriff or his lawful deputy

for the time being ; which sheriff or lawful deputy aforesaid, shall make
return of all such precepts, in each of which he shall set forth the names

of all such persons as shall have been summoned by virtue of such writs

or precepts, and the time when they were summoned, and also the

names of the persons whom he may not have summoned, together with

the reasons why they were not summoned, on pain of being fined by the

court.

44. Defaulting jurors may be fined.—The clerk of the court shall

make due entry in the minute book of such court of the appearance of

all jurors, and shall likewise enter and make report of the names of all

such as shall make default in appearing ; that if any person who shall

be drawn and empanelled, summoned and returned to serve as jurors at

any court as aforesaid, shall neglect or refuse to appear, or after appear-

ance shall refuse to serve, or shall absent himself without leave of the

court, then, and in that case, it shall be lawful for the court to fine such

person, if a petit juror, in a sum not exceeding twenty dollars ;. and if a

grand juror, in a sum not exceeding forty dollars, unless such, juror shall

show good and sufficient cause of excuse, to be made on oath before any
justice of the peace, and filed in the clerk's office of such court within

thirty days after opening of said court; the merits of which excuse

shall be determined by the next succeeding court.

45. Juries when to stand over.—If it shall so happen that there should

be a failure of the court in consequence of the non-attendance of the

judge, then, and in that case, the jurors being summoned shall stand over

to the next succeeding term in the same manner as suitors and witnesses

do in like cases: Provided always, that if the said justices, sheriff, and

clerk aforesaid, shall fail to make such selection on the day aforesaid,

that then it shall be the duty of the said justices, sheriff, and clerk afore-

43. Feb. 16, 1799, sec. 4.3, Prince 429. 45. Dec. 7, 1805, sec. 3, Prince 434.

44. lb. sec. 44, ib.
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said, or a majority of them, to make such selection at or before the next

superior court thereafter, which shall be held in their respective counties.

46. Talesmen.—And when from challenge or otherwise there shall

not be sufficient number of jurors to determine any civil or criminal cause,

the court may order the sheriff or his deputy, to summon bystanders or

others, qualified as hereinbefore required, for the trial of such cause or

causes, sufficient to complete the panel ; and when the sheriff or his

deputy are disqualified from acting in the manner herein expressed, jurors

shall be summoned by the coroner, or such other disinterested person as

the court may appoint.

47. Food and fire when allowed.—Whenever it shall so happen that

the jury is confined in the investigation of any case, for a length of time,

which exposes them to hunger or cold, or both, the court may, on appli-

cation from said jury, direct them to be furnished, at their own expense,

with such nourishments as in his own judgment may seem just and proper
;

and permit them to have provisions and fire, or either, if circumstances

should, in the judgment of the court, require it.

SEC. II. OATHS AND FEES OF JURORS AND BAILIFFS.

48. Oath ofgrand jurors.—In future the oath to be administered to

the foreman of all grand juries, shall be as follows, viz. :
" You, as fore-

man of the grand jury of the county of , shall diligently inquire,

and true presentments make of all such matters and things as shall be

given you in charge, or shall come to your knowledge, touching the

present service, the state's council, your fellows, and your own, you shall

keep secret, (unless called on to give evidence thereof in some court of

law in this state :) You shall present no one for envy, hatred, or malice,

nor shall you leave any one un presented from fear, favor, affection, or

reward, or the hope thereof, but you shall present all things truly and as

they come to your knowledge, so help you God." And the same oath

which is taken by the foreman, shall be taken by each and every mem-
ber of any and all the grand juries in this state.

49. Oath of special jurors.—The oath to be administered to special

jurors (except in cases of divorce) shall be in the words following, to wit

:

•' You shall well and truly try each cause submitted to you during the

present term, and a true verdict give, according to equity, and the opinion

you entertain of the evidence produced to you, to the best of your skill

and knowledge, without favor or affection to either party, provided you
are not discharged from the consideration of the case or cases submitted :

so help you God."

.50. Oath of special jurors in cases of divorce.—The oath to be

administered to the special jury in all cases of divorce, shall be in the

words following, viz. :
" You shall well and truly try the cause depending

between A. B., plaintiff, and C. D., defendant, and a true verdict give

according to equity, and the opinion you entertain of the evidence pro-

duced to you, to the best of your skill and knowledge : so help you God."

46. Feb. 16. 1799, sec. 44, Prince 4.30. 49. Dec. 4, 1811, sec. 1, Prince 437.

47. Dec. 26, 1831, sec. 2, ib. 472. 50. Dec. 13, 1810, sec. 1, ib. 190.

48. Dec. 10, 1812, sec. 2, ib. 440.
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51. Oath ofpetit jurors»—The oath to be administered to petit jurors

in civil cases shall be in the form following :
" You (A. B.) shall well

and truly try the cause depending between the parties at variance, and a

true verdict give according to evidence : so help you God."
52. Oath of bailiff,—The following shall be the oath to be adminis-

tered to all bailiffs, sworn to take charge of special and petit juries in the

superior and inferior courts of this state, to wit :
" You shall take this

jury and all others committed to your charge, during the present term, to

the jury room, or some other private and convenient place, where you

shall keep them without meat, drink, or fire, candle light and water only

excepted, (unless otherwise directed by the court.) You shall not speak

to them yourself (nor suffer others to speak to them) unless it be by leave

of the court, to ask them if they have agreed upon a verdict, or are

likely to agree. All this you shall do to the best of your skill and

power: so help you God."*

53. Juryfees on verdicts and confessions.—On all actions hereafter to

be commenced in the superior or inferior courts of this state, the fee of

the jury shall be three dollars on all verdicts which may be signed, and

that on all judgments which may bo confessed in said courts, the jury fee

shall be one dollar, to be paid by the party taking such verdict or judg-

ment, to be taxed in the bill of costs.

ART. IV. EVIDENCE.

SEC I. WITNESSES.

54. May be subpoenaed.—Where the attendance of any person shall

be required a? a witness in any of the courts aforesaid, in any cause de-

pending therein, it shall be the duty of the clerks of the said courts re-

spectively, on application, to issue writs of subpoena directed to the per-

sons whose attendance shall be required, where such persons reside

within the county in which such cause may be depending, which writ of

subpoena shall express the cause, and the party at whose suit it shall be
issued, and shall be served on such witnesses at least five days before

the court to which it shall be returnable ; and which writ shall be served

by a sheriff, constable, or some private person, and the return of a sheriff

or constable of such service, or the affidavit of any private person, shall

be sufficient evidence that such subpoena was duly executed.

55. Liability for non-attendance.—Where it shall appear in manner
aforesaid, that a witness in any cause shall have been duly summoned,
and such witness shall fail to appear, it shall be the duty of the court,

on motion, to issue an attachment against such defaulting witness, return-

able to the next court, and shall fine such witness in a sum not exceeding
three hundred dollars, unless he or she shall make a sufficient excuse for

such non-attendance, which shall be judged of by the court ; but shall

51. Feb. 16, 1799, sec. 45, Prince 430. 54. Feb. 16, 1799, sec. 19, Prince 424.
52. Dec. 26, 1831, sec. 1, ib. 472. 55. lb. sec. 20, ib.

53. Dec. 24, 1832, sec. 1, ib. 265.

* For bailiff's fees, see fee bill.
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nevertheless be subject to the action of the person at whose suit such

witness shall have been summoned, for any damage which he, she, or

they may have sustained, by reason of such non-attendance.

56. Attendance required until discharged.—When a subpoena shall

be served on any witness, in conformity to this act, it shall be the duty

of such person so summoned to attend, from time to time, until the cause

in which such witness shall have been summoned is tried, or be otherwise

discharged by the court.

57. Fees allowed ivitnesses ; how paid.—On the last day of the

attendance of any witness in each term, it shall and may be lawful, on

application of such witness, to exhibit his account for attendance, against

the person or persons at whose suit he or they may have been summoned,

and the judge or presiding justice shall examine and certify the same

under his hand,* which shall be countersigned by the clerk, whereupon

such account so certified, shall have the force and effect of an execution,

and may be levied by the sheriff or constable, according to the amount

thereof, off the goods and chattels of such party, in like manner as in

cases of other executions : Provided, nevertheless, that where any wit-

ness shall claim, and levy for more than is really due, such witness shall

forfeit and pay to the party injured four times the amount of the sum so

unjustly claimed.

58. Number of witnesses allowed.—No party cast in any suit shall

be taxed for more than the cost of two witnesses to any material point

in any cause, which shall be specially certified by the court trying

the same ; nor shall any party be allowed to tax costs for different wit-

nesses to different material points, where the same witnesses shall be suf-

ficient, in the opinion of the court, to prove such material points.

59. Accounts of witnesses hy whom signed.—In the superior and

inferior courts of this state, it shall not be necessary for the judge or

j)residing justice to examine and sign the accounts of witnesses, serving

under subpoenas, as is now required by law ; but the same being exam-

ined and signed by the clerk of such court, shall have the same force

and effect, as now directed by law^

SEC. II. INTERROGATORIES, AND OTHER PAROL TESTIMONY.

60. IVhen authorized.—Where any witness resides out of the state,

or out of any county in which his testimony may be required in any

cause, it shall be lawful for either party, on giving at least ten days'

notice to the adverse party, or his, her, or their attorney, accompanied

with a copy of the interrogatories intended to be exhibited, to obtain

a commission from the clerk of the court in which the same may be re-

quired, directed to certain commissioners, to examine all and every such

witness or witnesses, on such interrogatories as the parties may exhibit

;

and such examination shall be read at the trial on motion of either party.

r>n. Feb. 16, 1799, sec. 21, Prince 425. 59. Nov. 26, 1842, sec. 1, Pam. 167.

57. lb. sec. 22, ib. 60. Feb. 16, 1799, sec. 23, PH«ce 425.

58. lb, sec. 22, ib.

"^ Now certified by clerk alone. See post *[[ 59.
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61. Witnesses, how compelled to answer.—Where any witness shall

fail, refuse or neglect to appear before commissioners for the purpose of

answering interrogatories appended to a commission issuing from any

court in this state, in which court the case may be pending, for which

said interrogatories are intended to be taken, upon the application of the

commissioners therein named, it shall and may be lawful for the party

at whose instance said interrogatories are to be taken, his, her, or their

attorney, or for either of the commissioners, to make affidavit of such

failure, refusal or neglect ; and upon application made to any judge of

the superior or justice of the inferior court, of any circuit or county in

which said witness may be when applied to, to be examined, accom-

panied with such affidavit, to issue an order to all' and singular the she-

riffs, constables, and coroners of this state, commanding them to bring

said witness before him ; and upon said judge or justice being satisfied

of the legality of such interrogatories, it shall be the duty of such judge

or justice to orderjhe officer having said witness in custody to deliver

said witness to the jailer of such county, and be by the said jailer con-

fined in the common jail of said county, until he or she shall answer the

interrogatories propounded to him or her to said commission attached.

62. May be punished for contempt of court.—Nothing herein con-

tained shall be so construed as to prevent the court, from which said com-

mission issued, from punishing said witness for contempt of said court.

63. Testimony how perpetuated.—And the said judges,* or any of

them, shall have power to perpetuate testimony, on such terms and in

such manner as is usually practised in courts of equity.

64. Testimony of persons going beyond seas, and others.—The act

(for which this is amendatory) more effectually to insure the testimony

of witnesses going beyond sea, and aged and infirm persons, passed

on the eighth day of April, eighteen hundred and six, which had been

repealed, and again re-enacted, and declared to be operative and

effective in all cases pending, or which may be brought in the seve-

ral courts in this state, by act of twentieth of December, eighteen hun-

dred and twenty-three, be amended as to read as follows, to wit

:

That in case either plaintiff or defendant may deem any witness or wit-

nesses material in any cause or causes pending in any of the courts

of law and equity of this state, and who are going beyond seas, remov-

ing without the county, or beyond the jurisdiction of the state, or whose
official or other business would require his absence from the county,

at the term of trial of said cause, or from age or other bodily infirmity

may be unable to attend court, it shall and may be lawful to examine

any such witness or witnesses under commission, or serving and filing

interrogatories, in the manner prescribed by law, in case where witnesses

reside out of the county : Provided, that in case the person or persons

whose testimony shall have been taken, return or be able to attend, that

then, and in that case, such written testimony shall not be received or

read.

61. Dec. 22, 1840, sec. 1, Pam. 111. 63. Feb. 16, 1799, sec. 49, Prince 432.

62. lb. sec. 2, ib. 64. Dec. 28, 1838, sec. 1, Paw. 245.

Of superior court.
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65. Testimony offemales, how taken.—When the testimony of any-

female shall or may be required in any of the superior or inferior courts

which may be held in this state, criminal cases only excepted, it shall

and may be lawful for either party, on giving at least ten days' notice to

the adverse party, or his, her, or their attorney, accompanied with a copy

of the interrogatories intended to be exhibited, to obtain a commission

from the clerk of the court in which the same may be required, directed

to certain commissioners, to examine all and every such witness or wit-

nesses on such interrogatories as the parties may exhibit, and such exam-
ination shall be read at the trial on motion of either party.

QQt. Froceedings against persons refusing to answer.—If any person,

as above recited, shall refuse to appear before commissioners appointed

to take her or their examination, or appearing, shall refuse to answer

such legal interrogatories as shall be annexed to said commission, and

exhibited to her or them, it shall be lawful for either of said commis-

sioners, or the party upon whose application the said commission was
issued, to proceed in conformity to the laws now in force pointing out

the mode of proceeding in cases of failure or refusal to attend or answer

interrogatories in other cases.

67. Interrogatories may he exhibited to transient persons.—It shall

and may be lawful, where any witness resides out of the state, or out of

the county, or where any witness resides within the same, and being a

seaman, patroon of a boat, stage driver, mail carrier, aged or infirm per-

son, and in all other cases where the evidence of any witness cannot be

duly obtained in which his or her testimony may be required in any

case, it shall be lawful for either party, on giving at least ten days' no-

tice to the adverse party, or his, her, or their attorney, accompanied with

a copy of the interrogatories intended to be exhibited, to obtain a com-
mission from the clerk of the court in which the same may be required,

directed to certain commissioners, to examine all and every such witness

or witnesses, on such interrogatories as the parties may exhibit, and such

examination shall be read on the trial, on the motion of either party.

68. Testimony of convicts in civil cases.—Where any convict confined

in the penitentiary is a witness in any civil cause, depending in any court

of this state, and his testimony required, the same shall be taken by com-
mission, and read at the trial of such civil cause ; and in no civil case

shall such convict be removed from the penitentiary to give personal

attendance at court. But before such commission issues, the party, or

his, or her attorney, requiring such commission, shall file an affidavit,

with the record of the proceedings, that the convict to be examined is a

material witness in the cause.

69. Books ofcertain persons authorized to be received in evidence.—
Physicians, blacksmiths, and all other persons in the practise of any re-

gular craft, shall be allowed to sue for and recover judgment in the sev-

eral courts of law in this state, on open accounts, in their favor, upon the

production and proof of their books of account, in the same manner and

65. Dec. 19, 1829, sec 1, Prince 219, 68. Dec. 19, 1816, sec. 21, Prince 617.

66. lb. sec. 2, ib. 200. 69. Dec. 23, 1843, sec. 1, Pom. 125.

67. Dec. 16, 1811, sec. 1, ib. 211.
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on the same terms as is now authorized by existing laws, in cases where

tradesmen and merchants are parties plaintiff in said courts.

70. Notice to produce booJcs.—The time allowed for the service of

notices requiring the production of books, papers, or other writings, to be

used as evidence upon the trial of any cause cognizable before the su-

perior or inferior courts of this state, as provided for in the sixth section*

of the judiciary act of seventeen hundred and ninety-nine, shall be as

follows, to wit : If the party notified reside in the county where said suit

is pending, shall be ten days; if out of said county and not more than

one hundred miles distant, fifteen days ; if over one hundred miles and

less than two hundred, twenty days; if two hundred miles or more, or

beyond the limits of this state, sixty days.

71. Continuance, when granted.—In case of the service of any notice

as aforesaid, where it shall be made clearly and satisfactorily to appear

to the court before which the cause is pending, that the party notified

has used due and proper diligence, but cannot respond to said notice,

that it shall be continued at the instance of the parties notified.

72. Subpoena duces tecum to persons not parties.—When any deed,

bond, note, or other writing which it may be necessary to use as testi-

mony, in any cause which now is or may be hereafter pending in any of

the superior or inferior courts of this state, may be in the possession of

any person not a party to said cause, and not resident within the county

in which said cause is pending, the clerk of the court in which said cause

is pending, shall, upon the application of the party or his attorney desi-

rous of procuring such testimony, issue a subpoena duces tecum directed to

the person having such deed, bond, note, or other writing in his posses-

sion, and requiring him to be and appear at the next term of said court,

and to bring with him into said court the paper desired to be used as tes-

timony, which said subpoena duces tecum shall be served thirty days be-

fore the court to which it is made returnable, by a sheriff, constable, or

some private person ; and the return of the sheriff [or] constable, of

such service, or the affidavit of such private person, shall be sufficient

evidence that the subpoena was duly served.

73. Liability ofpersons summoned for non-attendance.—When a sub-

poena shall be issued and served in terms of the first section of this act,

and the person whose attendance is hereby required shall fail to comply
with the requisitions thereof, it shall be the duty of the court, on motion,

to issue an attachment against such defaulting witness, returnable to the

next term of said court, and shall fine such witness in a sum not exceed-

ing three hundred dollars, unless he or she shall make a sufficient ex-

cuse for such failure, which shall be judged of by the court, but shall

nevertheless be subject to the action of the person at whose suit such

witness shall have been summoned, for any damage which he, she, or

they may have sustained by reason of sue hfailure : Provided, never-

theless, that if the person so subpoenaed shall, in ten days after the ser-

vice of such subpoena, deliver to the party at whose instance the sub-

70. Dec. 11, 1841, sec. 1, Pam. 142. 72. Dec. 19, 1829, sec. 1, Prince 218.

71. lb. sec. 2, ib. 73. lb. sec. 2, ib. 219.

* See ante chap, xix, ^ 146, p. 529.
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poena was sued out, or his attorney, or file in the office of [the] clerk of

the court from which such subpoena issued, the paper, the production of

which is required by such subpoena, or shall deliver to the said party or

his attorney, or shall file in the said office, his affidavit that the said pa-

paper is not in his power, custody, possession, or control, nor was it at

the time of serving said subpoena ; then, and in that case, such delivery

or filing of the paper so sought as aforesaid, or of such affidavit, shall be

considered in full and complete compliance with the requisitions of such

subpoena duces tecum.

74. Evidence of contents, when authorized.—In any cause now pend-

ing, or which may hereafter be pending, in the superior or inferior courts

of this state, where any party shall pursue the course hereinbefore point-

ed out, but who is unable thereby to procure such written instrument,

such party shall be permitted to go into parol evidence of the contents

of such written instrument.

75. Residents of this state compelled to give testimony in other states.

—If the testimony of any persons residing within the said state, shall

be required in any suit pending in any court of record in either of the

United States, and he, she, or they shall refuse to appear before com-
missioners appointed to take his or her examination, under a commission

properly issued and authenticated agreeably to the laws and rules of the

courts of the state from which it shall be sent, or appearing, shall refuse

to answer to such legal interrogatories as shall be annexed to the said

commission, and exhibited to him, her, or them, it shall be lawful for

either of the said commissioners, or the party upon whose application

the said commission was issued, to apply to any judge of the superior

courts of this state, or justice of the inferior court of the county within

which such person whose testimony is required may reside ; and upon
producing before him such commission, and his being satisfied of its

regularity, and on affidavit being made of such refusal, he shall issue a

subpoena in the usual form, directed to such person or persons as afore-

said, requiring him, her, or them, to be and appear before the said com-
missioners at a certain time and place, to answer to such legal inter-

rogatories as may be annexed to the said commission, and then exhibited

to him.

76. Notice and service.—Provided, that he shall not be required to

attend such examination, and give answer to the said interrogatories

within less than two days after the service of the said subpoena, neither

shall he be obliged to attend for such examination out of the county

where he resides, nor mqre than ten miles from the place of his resi-

dence.

77. Liability of witness failing to appear.—And upon due service

of the said subpoena upon such person or persons, the same shall be

returned to the commissioners on or before the time appointed for the

examination and the service of such subpoena proven by the return of

the proper officer ; and on the neglect or refusal of such person or per-

sons to comply with its mandate, endorsed on or annexed to the said

74. Dec. 19, 1829, sec. 3, Prince 219. 76. Dec. 16, 1794, sec. 1, Prince 210.

75. Dec. 16, 1794, sec. 1, ib. 209. 77. lb. seel, ib.
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subpoena, and returned to the superior or inferior court, as the case may-

require, of the county in which such person or persons reside, he, she,

or they shall be subject for such neglect or refusal to all the pains and

penakies to which such person or persons would have been subject for

a similar default in any cases pending in the courts of this state.

78. Witnesses^ fees.—The person or persons whose evidence shall be

required as aforesaid, shall, if they or any one of them require the same,

be entitled to the same fees or pay as persons summoned to give evi-

dence in the superior or inferior courts of this state.

79. Extended to commissions issuing from any county in this state.—
All the provisions of the said recited act,*" be, and the same are hereby

extended to the cases of the persons who may refuse to appear before

the commissioners, and give evidence under commissions issued from any

of the counties of this state.

80. Admission of oral evidence.—Oral evidence shall not be received

in any courts in this state, to show that a deed, or bill of sale absolute

upon its face, made after the passing of this act, was intended as a mort-

gage or security for the payment of money or any other thing, unless

there is a charge of fraud in obtaining the same, in which case oral evi-

dence, going to show the fraud only, may be received.

81. Evidence
J

when authorized to be ivithheld from the jury.—
The judges of the superior courts shall not, in any case whatever, with-

hold any grant, deed, or other document from the jury under which any

party in a cause may claim title, except such evidence of title as may
be barred by the act of limitation.

SEC. III. OFFICIAL CERTIFICATES AND ATTESTATIONS.

82. Certificates, protests, and other acts of notaries public made
evidence.—The certificates, protests, and other acts of notaries public,

under the hand and seal of such notary, in relation to the non-acceptance

of any bill of exchange, draft, or other order, made for the payment of

money, or other thing, and also in relation to the non-payment of any
bill of exchange, draft, order, bond or note, for the payment of money,

or other thing, shall be deemed and received by the several courts of law

and equity in this state, as sufficient prima facie or presumptive evi-

dence of the facts therein stated, without any other, or further proof:

Provided always, that nothing in this act shall prevent either party, plain-

tiff or defendant, from having the benefit of the testimony of such notary,

should they deem it necessary : and provided also, that the party relying

on such notarial act, shall, at the first term, file in the court, either a copy,

or the original of such protest or other acts : and provided further, that

whenever a plaintiff, relying upon such notarial act, shall fail to file the

same as is herein provided, the court may grant such further time as it

78. Dec. 16, 1794, sec 2, Frince 210. 81. Nov. 26, 1802, sec. 1, Prince 210.

79. Dec. 21, 1839, sec. 1, Fam. 145. 82. Dec. 26, 1836, sec. 1, ib. 215.

80. Dec. 25, 1837, sec. 1, ib. 111.

* See ante IT 75-77.
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shall deem to be reasonable, in which it must be filed in order to be ope-

rative as evidence.

83. Books A and B in the executive department.—The two manu-

script books, A and B, in the executive department, containing the

records of said department from the year seventeen hundred and seventy-

seven to the year seventeen hundred and eighty-four, inclusive, that have

been transcribed in pursuance of a resolution of the tenth day of Decem-
ber last past, be and the same are hereby legalized and made vahd, and
shall henceforth become a part of the records of said department.

84. Certified copies of bonds given by public officers.—In all causes

now pending, or which may hereafter be instituted, in any of the courts

of law or equity in this state against tlie principal and securities, or either

of them, on any official bond given by any executor, administrator, or

guardian, or any other public officer of this state, it shall be lawful for

the said courts to receive as evidence of the fact of the due execution of

such bond, a certified copy thereof, made by the proper officer, when
such bond is of file or recorded, which copy shall be sufficient testimony

in the cause, unless the same shall be denied on oath.

85. Official acts of sheriffs.—The official returns of all sheriffs and

deputy sheriffs, shall be, and the same are hereby legalized and made
valid to all intents and purposes, as if made by a sheriff or deputy, who
had been qualified according to law.

86. Acts of deputy clerks.—All deeds> mortgages, conveyances, and

other writings enrolled by any deputy clerk in the proper court, and cer-

tified by him as such, the same shall be received and admitted as evi-

dence in any court of this state, in like manner as if the same had been

recorded by the chief clerk.

87. Deputy secretary of state.— All grants, copy-grants, testimonials,

or any other document or paper whatsoever, heretofore issued out of the

secretary of state's office, purporting to be signed by a deputy secretary

of state, shall be held and taken as legal, provided the said paper shall

be ascertained to be genuine: Provided, nothing contained in this act

shall be so construed as to admit any grant obtained on the south side of

the Oconee and Appalachee rivers, previous to the late land lotteries, as

evidence in any court within this state.

88. Attestation of copies of official papers.—The certificate or attes-

tation of any public officer, either of the state, or of any county thereof,

shall give sufficient validity or authenticity to any copy or transcript of

any record, document or paper, of file in the respective offices, under

their control or management, or to which they may be lawfully attached,

to admit the same as evidence, before any court of law or equity in this

state : Provided, nevertheless, that nothing herein contained shall be so

construed as to prevent any of the judges of the superior or inferior courts

to require the original, or that it be accounted for.

89. Attestations properly official made evidence.—The certificate of

any public officer, under his hand and seal of office, if one is attached

83. Dec, 16, 1811, sec 1, Prince 211. 87. Dec. 15, 1810, sec. 3, Prince 211.

84. Dec. 20, 1823, sec. 1, ib. 217. 88. Dec. 21, 1819, sec. 2, ib. 215.

85. Dec. 15, 1810, sec. 1, ib. 211. 89. Dec. 21, 1830, sec. 1, ib. 220
86. Ib. sec. 2, ib.
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thereto, either of this state or any county thereof, in relation to any mat-

ter or thing, pertaining to their respective offices, or which by presump-

tion of law, properly pertains thereunto, shall be admitted as evidence

before any court of law or equity in this state : Provided, nevertheless,

that nothing in this act contained shall be so construed as to prevent

any court to require the production of the original, to which said certifi-

cate may appertain, or that it may be accounted for.

ART. V. ARBITRATION, DAMAGES, COSTS, AND CONFES-
SION.

SEC. I. ARBITRATION.

90. Matters in dispute may he submitted,—It shall and may be lawful

for all merchants and traders, and others desiring to end any controversy,

suit or quarrel, controversies, suits or quarrels, for which there is no other

remedy but by personal action or suit in equity, by arbitration, to agree that

their submission of their suit to the award or umpirage of any person or per-

sons should be made a rule of any of his majesty's courts of record, which

the parties shall choose, and to insert such their agreement in their submis-

sion, or the condition of the bond or promise, whereby they oblige them-

selves respectively to submit to the award or umpirage of any person or

persons, which agreement being so made and inserted in their submission

or promise, or condition of their respective bonds, shall or may, upon pro-

ducing an affidavit thereof, made by the witnesses thereunto, or any one

of them, in the court of which the same is agreed to be made a rule, and

reading and filing the said affidavit in court, be entered of record in such

court, and a rule shall thereupon be made by the said court, that the

parties shall submit to, and finally be concluded by the arbitration or

umpirage which shall be made concerning them by the arbitrators or

umpire, pursuant to such submission.

91. Force and effect ofjudgment by arbitration.—And in case of dis-

obedience to such arbitration or umpirage, the party neglecting or refusing

to perform and execute the same, or any part thereof, shall be subject

to all the penalties of contemning a rule of court, when he is a suitor

or defendant in such court, and the court on motion shall issue process

accordingly, which process shall not be stopped or delayed in its execu-

tion, by any order, rule, command, or process of any other court, either

of law or equity, unless it shall be made appear on oath, to such court,

that the arbitrators or umpire misbehaved themselves, and that such

award, arbitration or umpirage, was procured by corruption or other un-

due means.

92. Corrupt arbitration, how set aside.—Any arbitration or umpirage

procured by corruption or undue means, shall be judged and esteemed

void and of none effect, and accordingly be set aside by any court of law
or equity, so as complaint of such corruption or undue practice be made

90, 9, 10 Wm. Ill, 1698, xv, 1, Schley 303. 92. 9, 10 Wm. Ill, 1697, xv, 2, Schley 306.
91. lb. XV, 1, ib, 304.
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in the court where the rule is made for submission to such arbitration or

umpirage, before thg last day of the next term after such arbitration or

umpirage made and published to the parties.

93. Judgment and award.—In all matters submitted to reference by-

parties, in a suit under a rule of court or other agreement in writing sign-

ed by the parties, judgment shall be entered up by the party in whose
favor the award is given, and execution shall issue for the sums awarded,

to be paid as they respectively become due, and to be levied on the pro-

perty of the party against whom the judgment shall have been entered

up, and such other proceedings shall be had thereon by the court as in

cases of judgments entered up on verdicts of juries : Provided, that no

judgment shall be entered upon an award where it shall appear any

other cause or causes stand on the docket of the court against the de-

fendant or defendants, undetermined, before the cause in which a rule or

other agreement in writing for arbitration is entered.

94. Arbitration with railroad companies.—In all cases where a ma-
jority of appraisers, appointed under the authority of any act or acts

of incorporation of any railroad, or railroad and canal company, shall

agree, and return their award in conformity to the rules provided in such

act or acts of incorporation, the same shall be deemed and held to be the

award of the appraisers, and such other proceedings by appeal or other-

wise, shall be had thereon, as are provided for in said act or acts of in-

corporation, severally.

SEC. II. DAMAGES AND COSTS.

95. Rale of damages on specific contracts.—On every bond, note, or

Other instrument in writinp;, or verbal contract for the payment of negroes,

produce, stock, goods, or other specific articles of any nature or kind

whatsoever, the price of such specific article at the time it became due,

upon such bond, note, or other instrument in writing, or verbal contract

as aforesaid, and having respect to the place, made payable according

to contract, if any, shall be the sole and established rule of valuation
;

and all and every such bond, note, or other instrument in writing, or

verbal contract for specific articles, as aforesaid, shall bear interest at

eight per cent, from the time they become due, in like manner as if

given for the payment of money simply.

96. Officers^ when to demand costs.—Suitors shall not be required

to pay the court costs, or any part thereof, at the several progressive

steps or stages of their suits, as has been required by the decisions of some
of the courts ; but that the mode heretofore practised in other courts,

viz., the taxation of the costs which plaintiffs were supposed to have

paid to the entering up ofjudgment in the judgment of the plaintiffs, be,

and the same is hereby declared to be the true intent and meaning of the

act of seventeen hundred and ninety-two, upon this subject, and that the

officers of courts be, and they are hereby prohibited from demanding or

receiving the costs or fees which the said fees, bill, or the acts amendatory

thereof prescribes, until after judgment, and then to be raised by execu-

93. Feb. 16, 1799, sec 30, Prince 427. 95. Dec. 1, 1800, sec. 1, Prince 813.

94. Dec. 23, 1839, sec. 1, Pam. 19L 96. Dec. 27, 1842, sec. 1, Pam. 59.
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tion of plaintiffs from defendants, if enough can be collected for such pur-

pose ; if not, then upon the return of the ji. fa. or ji, fas. against the

defendants with the entry of nulla bona endorsed thereon, by the proper

officer,^, fa. or ca. sa. shall immediately issue against plaintiffs, for the

purpose of making costs out of plaintiffs.

97. Fees of officers on nulla bona.—In all cases whereferi facias are

placed in the hands of sheriffs or other officers, as aforesaid, when no

property can be found subject to the same, and such sheriffs or other

officers shall make such entry on such feri facias, or such executions, he

or they shall be entitled to the usual fee or charge of a levy.

98. Party acquitted ; when several defendants, may recover costs.—
Where several persons shall be made defendants to any action or plaint

of trespass, assault, false imprisonment, or ejectione firmce, and any one

or more of them shall be upon the trial thereof acquitted by verdict, every

person or persons so acquitted, shall have and recover his costs of suit,

in like manner as if a verdict had been given against the plaintiff or

plaintiffs, and acquitted all the defendants ; unless the judges, before

whom such cause shall be tried, shall immediately after the trial thereof,

in open court, certify upon the record under his hand, that there was a

reasonable cause for the making such person or persons a defendant or

defendants to such action or plaint.

99. Plaintiff cast, defendant to recover cost.—If at any time from

and after the said five and twentieth day of March, any person or per-

sons shall commence or prosecute in any court ofrecord, any action, plaint

or suit, wherein upon any demurrer, either by plaintiff or defendant, de-

mandant or tenant, judgment shall be given by the court against such

plaintiff or demandant ; or if at any time after judgment given for the

defendant in any such action, plaint or suit, the plaintiff or demandant

shall sue any writ or writs of error to annul the said judgment, and the

said judgment shall be afterwards affirmed to be good, or the said writ of

error shall be discontinued, or the plaintiff shall be nonsuit therein, the

defendant or tenant in every such action, plaint, suit, or writ of error, shall

have judgment to recover his costs against every such plaintiff or plain-

tiffs, demandant or demandants, and have execution for the same by ca-

pias ad satisfaciendum, fieri facias, or eligit.

100. Plaintiff' nonsuited, defendant to recover cost.—If any person or

persons, at any time after the feast of the purification of our Lady, in the

twenty-third year of the reign of our sovereign lord. King Henry the

Eighth, commence or sue in any court of record, or elsewhere in any

other court, any action, bill or plaint, of trespass upon the statute of King
Richard the Second, made in the fifth year of his leign, for entries into

lands and tenements, where none entry is given by the law, or any ac-

tion, bill, or plaint of debt or covenant, upon any especiality made to the

plaintiff or plaintiffs, or upon any contract supposed to be made between

the plaintiff or plaintiffs, and any other person or persons, or any action,

bill, or plaint of detinue of any goods or chattels, whereof the plaintiff or

plaintiffs shall suppose that the property belonged to them, or to any of

97. Dec. 22, 1840, sec. 1, Pam. 53. 99. 8, 9 Wm. Ill, 1687, xi, 2, Schley 289.

98. 8, 9 Wm. Ill, 1697, xi, 1, Schley 288 100. 23 Hen. VIII, 1531, xv, i, ib. 160.

38
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them, or any action, bill, or plaint of account, in the which the plaintiff

or plaintiffs suppose the defendant or defendants to be their bailiff or

bailiffs, receiver or receivers of their nfianor, mese, money or goods, to

yield account, or any action, bill, or plaint, upon the case, or upon any

statute, for any offence or wrong personal immediately supposed to be

done to the plaintiff or plaintiffs, and the plaintiff or plaintiffs in any

such kind of action, bill, or plaint, after appearance of the defendant or

defendants be nonsuited, or that any verdict happen to pass, by lawful

trial, against the plaintiff or plaintiffs in any such action, bill, or plaint,

that then the defendant or defendants in every such action, bill, or plaint,

shall have judgment to recover his costs against every such plaintiff or

plaintiffs ; and that to be assessed and taxed by the discretion of the

judge or judges of the court where any such action, bill or plaint, shall

be commenced, sued, or taken ; and also that every defendant in such

action, bill or plaint, shall have such process and execution for the re-

covery and having of his costs against the plaintiff or plaintiffs, as the

same plaintiff or plaintiffs should or might have had against the defend-

ant or defendants, in case that judgment had been given for the part of

the said plaintiff or plaintiffs, in any such action, bill or plaint.

101. Indigent persons when entitled to legal process without fee.—
Every poor person or persons, which have, or hereafter shall have cause of

action or actions against any person or persons within this realm, shall

have, by the discretion of the chancellor of this realm, for the time

being, writ or writs original, and writs of subpoena, according to the

nature of their causes, therefore nothing paying to your highness for

the seals of the same, nor to any person for the writing of the same

writ and writs to be hereafter sued ; and that the said chancellor for the

time being shall assign such of the clerks which shall do and use the

making and writing of the same writs, to write the same ready to be

sealed, and also learned counsel and attornies for the same, without any

reward taken therefore : and after the said writ or writs be returned, if

It be afore the king in his bench, the justices there shall assign to the

same poor person or persons, counsel learned, by their discretions, which

shall give their counsels, nothing taking for the same ; and likewise the

justices shall appoint attorney and attornies for the same poor person or

persons, and all other officers requisite and necessary to be had for the

speed of the said suits to be had and made, which shall do their duties

without any reward for their counsels, help, and business in the same :

and the same law and order shall be observed and kept of all such suits

to be made before the king's justices of his common place, and barons of

his exchequer, and all other justices in the courts of record where any

such suits shall be,

102. Liability when cast.—All and every such poor person or per-

sons being plaintiff or plaintiffs in any of the said actions, bills, or

plaints, which at the commencement of their suits or actions be ad-

mitted by discretion of the judge or judges, where such suits or actions

shall be pursued or taken, to have their process and counsel of charity,

without any money or fee paying for the same, shall not be compelled

101. 11 Hen. VII, 1494, xii, Schley 145. 102. 23 Hen. VIII, 1531, xv, 2, Schley 162.
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to pay any costs by virtue and force of this statute, but shall suffer

other punishment, as by the discretion of the justices or judge, afore

whom such suits shall depend, shall be thought reasonable.

103. Costs recoverable in trespass and ejectment.— If any person or

persons at any time after the end of this present session of parliament,

shall commence or sue in any court of record, or in any other court, any

action, bill, or plaint, of trespass, or ejectione JirmcE, or any other action

whatsoever, wherein the plaintiff or demandant might have costs, (if in

case judgment should be given for him,) and the plaintiff or plaintiffs,

demandant or demandants, in any such action, bill, or plaint, after

appearance of defendant or defendants, be nonsuited, or that any verdict

happen to pass by any lawful trial against the plaintiff or plaintiffs,

demandant or demandants, in any such action, bill, or plaint, that then

the defendant and defendants, in every such action, bill, or plaint, shall

have judgment to recover his costs against every such plaintiff and

plaintiffs, demandant and demandants, to be assessed, taxed and levied

in manner and form as costs in the said recited actions are to be assessed,

taxed, and levied, in and by the said law of the three and twentieth

year of King Henry the Eighth.

SEC. III. CONFESSION OF JUDGMENT.

104. Entry of confession.—No confession of judgment shall hereafter

be entered up, but in the county where the defendant or defendants may
reside, or unless the cause hath been regularly sued out and docketed in

the usual way as in other cases, nor until such cause be called in order

by the court for trial.

105. Verdict when not receivable.—No verdict shall be received on

any unliquidated demand where the jury have increased their verdict on

account of interest, nor shall interest be given on any open account,

in the nature of damages.

103. 4 Jas. I, 1606, iii, 2, Schley 236. 105. Feb. 16, 1799, sec. 28, Prince 427.

104. Feb. 16, 1799, sec. 27, Prince 427.



CHAPTER XXII.

JUDGMENT AND SUBSEQUENT PROCEEDINGS.

ANALYSIS.

ART. I. VERDICTS, JUDGMENTS,
AND APPEALS.

SEC. I. VERDICTS AND JUDGMENTS.

1. Verdicts rendered.

2. Verdicts less than thirty dollars.

3. Trespass, and other personal actions.

4. Slander ; damages under forty shillings.

5. Trover or trespass
;
property recovered

when vested.

6. Issue of personal property pending suit.

7. Principal and interest to be separate.

8. Property when bound.

9. Lien of prior judgments.

10. Priority of judgments.

11. Lien of elder judgments.

12. Costs on younger judgments when not

retained.

13. Property sold when not affected by judg-

ments.

14. Renewal of judgments.

15. Lien of judgments when to cease.

16. Judgments revived.

SEC II. APPEALS.

17. Appeal, when allowed.

18. Damages for appeal when authorized
;

mis-trial.

19. Indigent persons may appeal without

security.

20. Plaintiffs or defendants jointly interested,

may sever in appeal.

21. Appellant only liable for damages.

22. Representatives of deceased party may
have appeal.

23 . Scire facias not necessary.

24. Remedy of security on appeal.

25. Security on appeal when entitled to

control of execution.

26. Judgment against principal and security

on appeal.

ART. II. EXECUTION AND SALES.

SEC. I. EXECUTION.

27. Stay of execution.

28. Judgment against principal and security

on stay of execution.

29. Executions how issued and levied.

30. Illegality of execution, how tried.

31. Sheriff's duty; shall require bond and
security.

32. Executions may be assigned.

33. Not to affect executions paid off.

34. Properly in defendant's possession to be

taken first.

35. Lands of persons dying in execution

subject.

36. Real and personal estate subject to execu-

tion.

37. Purchasers under execution to be put in

possession.

38. Writs of possession not to issue against

third persons.

39. Bank and corporation stock subject to

execution.

40. How levied and sold.

41. Certificate of sale to purchasers.

42. Bank officer to make transfer of stock

to purchaser.

43. Illegal transfer by defendant void.

44. Ca. sa. not satisfied,^, fa. may issue.

45. Delivery of property.

46. Arrest and discharge no satisfaction of

debt.

47. Sheriffs, when entitled to control of exe-
cutions.

48. Executions for or against sheriffs.

49. Sheriff's property levied on where sold.

SEC. II. sheriffs' SALES.

50. Levies on land, written notices required.

51. Sheriff not to sell lands in another
county.

52. Growing crops when not to be sold.

53. Sheriffs' sales.

54. Hours of sale.

55. Liability of purchasers at executors,

administrators, and sheriffs' sales.

56. Note or memorandum unnecessary.

57. When purchasers of life estates in per-

sonal property to give bond.

58. Liability for non-compliance.

59. Sales under tax executions.

ART. m. CLAIMS AND CORREC-
TION OF ERRORS.

SEC L CLAIMS.

60. Claim to personal property
;
proceedings.

61. Claim not to be withdrawn more than
once.

62. Claim of slaves where returned.
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63. Claims may be entered by agent or

attorney.

64. Claims interposed, and death of plaintiff.

65. Siieriff to take bond for delivery of

property claimed.

66. Bonds for the forthcoming of property.

67. Validity of forthcoming bonds.

68. Claim bonds not to atfect the rights of

plaintiffs in execution.

69. Damages how assessed.

SEC. II. CORRECTION OF ERRORS.

70. Superior court may correct errors and
grant new trials.

71. Exceptions and certiorari.

72. Costs to be paid ; and bond given.

73. Applicant to produce certificate.

74. Insufficient security, party may justify.

75. When new trial may be granted.

76. New trials to be by special jury.

77. Reversal of judgment.

ART. I. VERDICTS, JUDGMENTS, AND APPEALS.

SEC. I. VERDICTS AND JUDGMENTS.

1. Verdicts rendered.—In all cases where a verdict shall be rendered,

the party in whose favor it may be, shall be allowed to enter and sign

judgment thereon at any time within four days after the adjournment of

the court, at the clerk's office, for the amount of such verdict and all

legal costs recoverable thereon, and no execution shall issue on any ver-

dict until such judgment shall be entered, signed by the party or his

attorney ; and all the property of the party against whom such verdict

shall be entered, shall be bound from the signing of the first judgment.*

2. Verdicts less than thirty dollars.—Where any suit shall be brought

to the superior or inferior courts of this state, and the verdict of the

jury shall be for a sum under thirty dollars, the defendant shall not be

charged with more costs than would have necessarily accrued : provided,

said recovery had been before a justice of the peace ; and the remainder

of the court charges may be retained out of the sum so recovered ; and

if the verdict of the jury be not of sufficient amount, the plaintiff shall

be bound to pay the same : provided, this act shall not extend to, and

govern cases where the demand set forth in the declaration shall be

proven to exceed the sum of thirty dollars : provided, nothing herein

contained shall extend to any case sounding in damages.

3. Trespass, and other personal actions,—In all actions of trespass,

assault and battery, and other personal actions, wherein the judge at

the trial of the cause shall not find and certify under his hand upon the

back of the record, that an assault and battery was sufficiently proved

by the plaintiff against the defendant, or that the freehold or title of the

land mentioned in the plaintiff's declaration was chiefly in question, the

plaintiff in such action, in case the jury shall find the damages to be

under the value of forty shillings, shall not recover or obtain more costs

of suit than the damages so found shall amount unto : and if any more

costs in any such action shall be awarded, the judgment shall be void,

and the defendant is hereby acquitted of and from the same, and may
have his action against the plaintiff for such vexatious suit, and re-

cover his damages and costs of such his suit in any of the said courts of

record.

4. Slander ; damages under forty shillings.—In all actions upon the

1. Feb. 16, 1799, sec. 26, Prince 426. 3. 22,23 Ch. II, 1670, ix, 136, Schley 252.

2. Dec. 12, 1809, sec. 1, ib. 435. 4. Mar. 26, 1767, sec. 8, Prince 576.
'~

* Act of Dec. 8, 1820. See post T[ 8.
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case for slanderous words, to be sued or prosecuted by any person or

persons in the general court in this province, or in any other court having

power to hold plea of the same, after the passing of this act, if the jury

upon the trial of the issue in such action, or the jury that shall inquire

of the damages, do find or assess the damage under forty shillings, then

the plaintiff or plaintiffs in such action, shall have and recover only so

much costs as the damages so given or assessed amount unto, without

any further increase of the same.

5. Trover or trespass ; jproperty recovered when vested.—When a

verdict for damages shall be found, or rendered in favor of a plaintiff, in

trover, or trespass, and a judgment shall be signed thereon, the said ver-

dict and judgment shall not have the effect to change the property, which

is the subject matter of the said suit, or action, or to vest the same, or

any part thereof, in the defendant, or defendants, to the said suit, or

action of trespass or trover, until after the damages and costs recovered

by the plaintiff in such action, are paid off and discharged, except, so

far as to subject the said property to be sold under and by virtue of an

execution, issuing on said judgment, in said action of trespass, or trover,

and to make the same liable to the payment of the damages and costs

recovered in said action.

6. Issue of personal property pending suit.—While any suit or action

is now pending, or may hereafter be instituted in any court of law or

equity in this state for personal property, the issue of said property born

or to be born after the commencement of said suit or action, shall and may
be recovered in the said suit or action ; and it shall be the duty of the

court to allow the declaration or bill to be amended at any stage of the

said suit or action, so as to include the said issue so born or to be born.

7. Principal and interest to he separate.—In all cases where judg-

ments may hereafter be obtained, all such judgments shall be entered up

fox the principal sum due with the interest, but no part of such judg-

ment shall bear interest, except the principal, which may be due in the

original debt.

8. Property when hound.—All property of the party against whom
a verdict shall be entered and a judgment signed thereon, in conformity

to the provisions of the twenty-sixth section*^of said act of one thou-

sand seven hundred and ninety-nine, shall be bound from the signing

of the first judgment, in cases where no appeal is entered ; but in cases

where an appeal is entered from the first verdict, the property of

the party against whom the verdict is rendered, shall not be bound

except from the signing of the judgment on the appeal, except so far as

to prevent the alienation by the party of his, her, or their property,

between the signing of the first judgment and the signing of the judgment

on the appeal.

9. Lien ofprior judgments.—No judgment obtained against the said

5. Nov. 25, 1830, sec. 1, Prince 46G. 8. Dec. 19, 1822, sec. 1, Prince 451.

6. Dec. 24, 1827, sec. 1, ib. 463. 9. Nov. 25, 1830, sec. 2, ib. 466.

7. Nov. 23, 1814, sec. 2, ib. 294.

* See ante T[ 1.
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defendant, to such suit or action of trespass or trover, prior in point of

time to the said judgment, so obtained by the said plaintiff, in such action

of trespass or trover, shall have any lien or binding force on the said

property, which is the subject matter of such action of trespass or trover,

until after the damages and costs recovered by such verdict and judg-

ment of the plaintiff, in such action of trespass or trover, are first paid

off and discharged.

10. Priority of judgments.—All judgments signed on verdicts ren-

dered at the same term of the court, be considered, held, and taken to

be of equal date; and no execution founded on said judgments, obtained

at the same term as aforesaid, shall be entitled to any preference by

reason of being first placed in the hands of the officer.

11. Lien of elder judgments.—All judgments obtained in the supe-

rior, inferior, or justices' courts of this state, shall be entitled to the right

or claim of any money received by the sheriffs, coroners, or constables,

agreeable to the date of such judgment or judgments, and that all the

property belonging to the defendant or defendants, shall be bound and

subject to the discharge of the first judgment or judgments obtained in

either of the aforesaid courts ; Provided, the demand of such right is

made before any of the aforesaid officers have paid the money over to

the plaintiff in interest.

12. Costs on younger judgments when not retained.—When any

sheriff, coroner, constable, town or city marshal, or other officer of this

state, has several executions in his hands at the same time against the

same defendant, it shall not be lawful for such officer to detain the

costs on any younger judgments to the prejudice of those of older

date, except in a case of a younger judgment creditor shall, previous

to older ones, point out property to the officer ; then it may and shall

be lawful for the officer to retain the levy and advertising costs, and no

more, on such younger judgment.

13. Property sold ivhen not affected by judgments.—No judgment

shall be enforced by the sale of any real or personal estate which the

defendant may have sold and conveyed to a purchaser for a valuable

consideration, and without actual notice of such judgment : Provided,

such purchaser, or those claiming under him, by such sale and convey-

ance have been in peaceable possession of such real estate for seven

years, and of such personal estate four years, before the levy shall have

been made thereon.

14. Renewal of judgments.—No part of the judiciary laws of this

state shall be so construed as to require the renewal of any judgment as

heretofore practised, or in any other manner whatever.

15. Lien of judgments when to cease.—All judgments that have been

obtained since the said nineteenth day of December, eighteen hundred

and twenty-two, and all judgments that may be hereafter rendered in

any of the courts of this state, on which no execution shall be sued out,

or which executions, if sued out, no return shall be made by the proper

10. Dec. 19, 1822, sec. 2, Prince 451. 13. Dec. 19, 1822, sec. 4, Prince 452.

11. Dec. 13, 1810, sec. 1, ib. 435. 14. Dec. 7, 1812, sec. 1, ib. 440.

12. Dec. 10, 1822, sec. 1, ib. 452. 15. Dec. 22. 1823, sec. 1, ib. 458.
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officer for executing and returning the same within seven years fronci the

date of the judgment, shall be void and of no effect : Provided, that

nothing in this act contained shall prevent the plaintiff or plaintiffs in

such judgments from renewing the same after the expiration of the

said seven years, in cases where by law he or they would be other-

wise entitled so to do, but the lien of such revived judgments on the

property of the defendants thereto, shall operate only from the time of

such revival.

16. Judgments revived.—When any judgment or execution has been

declared void and of no effect by the construction given by any of the

courts to the said third section of said act,* the said judgment and exe-

cution so declared void and of no effect shall, and is hereby declared to

be in as full force and effect as though the said act had not been passed.

" SEC. II. APPEALS.

17. Appeal luhen alloived.—In case either party shall be dissatisfied

with the verdict of the jury, then, and in all such cases, either party

may, within four days after the adjournment of the court in which

such verdict was obtained, enter an appeal in the clerk's office of such

court (as matter of right) ; and if such verdict shall be obtained in

the inferior court, it shall be the duty of the clerk thereof to transmit

such appeal to the clerk of the superior court of the county in which

such verdict shall be obtained ; who shall enter the same on the appeal

docket, which appealf shall be admitted and tried by a special jury :

Provided, the person or persons so appealing, shall, previous to obtain-

ing such appeal, pay all costs which may have arisen on the former

trial, and give security for the eventual condemnation money, except

executors and administrators, who shall not be liable to give security.

18. Damages for appeal when authorized ; mis-trial,—If, on hearing

such appeal, it shall appear to the jury that the appeal was frivolous,

and intended for delay only, they shall assess damage to the party ag-

grieved by such delay, not exceeding twenty-five per centum on the

principal sum which they shall find due ; and such damages as shall be

so assessed, shall be specially noted in the verdicts of such jurors, and

no person shall be allowed to withdraw an appeal after it shall be entered

but by the consent of the parties. And in case of a jury committing a

contempt, or breaking up before giving in their verdict in any civil case,

the court may declare the same a mis-trial, and shall fine each of the

offending juror or jurors in a sum not exceeding one hundred dollars.

19. Indigent persons may appeal ivithout security

,

—When any party,

plaintiff or defendant in any suit at law, or in equity, hereafter to be

commenced, in any of the courts of this state, where the party cast,

16. Dec. 22, 1823, sec. 2, Prince 459. 18. Feb. 16, 1799, sec. 26, Prince 426.

17. Feb. 16, 1799, sec. 26, ib. 426. 19. Dec. 27, 1842, sec. I, Fam. 13.

* Act of Dec. 19j 1822. t As well from courts of ordinary as others.
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shall be dissatisfied with the decision, and shall be unable to pay cost

and give security, as now required by law, if such party will make and

file an affidavit in writing, that he or she is advised, and believes that he

or she has a good cause of appeal, and that owing to his or her poverty,

he or she is unable to pay the cost and give security, as now required by

law ; in cases of appeal such party shall be permitted to appeal without

the payment of cost, and without giving security, as heretofore practised

in this state.

20. Plaintiffs or defendants jointly interested, may sever in appeal.—
It shall and may be lawful, whenever there shall be more than one party

plaintiff or defendant, and one or more of said parties, plaintiff or defend-

ant, desire to appeal, and the other or others refuse or fail to appeal, it

shall and may be lawful for any party, plaintiff, or defendant, to enter

his appeal, under such rules and regulations as are now provided by

law.

'm Appellant only liable for damages.—Upon the appeal, either of

the plaintiff or defendant, as aforesaid, the whole record shall be taken

up, but in case damages shall or may be awarded upon such appeal,

such damages shall only be recovered against the party or parties appeal-

ing, and their securities, and not against the party or parties failing or

refusing to appeal.

22. Representatives of deceased party may have appeal.—In all

cases hereafter to be tried in any of the courts of this state, when either

the plaintiff or defendant shall hereafter depart this life, after said cause

has been tried, and before the time has expired, which such party has

allowed by law to enter an appeal, and no appeal shall have been enter-

ed, it shall be the right of the legal representatives of such party dying,

to enter an appeal within four days from the time such executor or admin-

istrator shall have been qualified : Provided, however, that in the con-

struction of this act, no appeal may be entered, in causes not the sub-

ject matter of appeal.

23. Scire facias not necessary.—Whenever an appeal shall be entered

under this act, it shall not be necessary to revive suit under scire facias

;

but suit shall be revived by the party giving notice to the adverse party

within thirty days from the time of appeal ; and whenever a defendant

shall appeal, said cause shall stand for trial on the appeal docket, at the

first court after twelve months shall have expired after such executor or

administrator shall have been qualified.

24. Remedy of security on appeal.—In case any such security or

securities shall be compelled to pay off the debt or damages for which

judgment may be entered, in any cause, he, she, or they shall have

recourse only against the party or parties, for whom he, she, or they

became security or securities.

25. Security on appeal when entitled to control of execution.—In all

cases where any person or persons hath heretofore entered himself as

security on appeal or for stay of execution in any case, in any court in

20. Dec. 23, 1839, sec. 1, Pam. 142. 23. Dec. 27, 1843, sec. 2, Pam. 124.

21. lb. sec. 2, ib. 24. Dec. 23, 1839, sec. 3, ib. 142.

22. Dec. 27, 1843, sec. 1, ib. 124. 25. Dec. 20, 1826, sec. 1, Prince 461.
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this State, and may subsequently thereto have paid off and discharged

the execution issuing in such case, it shall and may be lawful for such

security to apply to the sheriff, clerk, constable, marshal or attorney, to

whom such payment may be made, and procure an entry or certificate

to be made on such execution that the same was paid by the security,

and such security shall thereupon be entitled to the use and control of

such execution for the purpose of proceeding against his principal.

26. Judgment against principal and security on appeal.—In all cases

of appeal where security hath been given, and hereafter given, and here-

after to be tried, it shall and may be lawful for the plaintiff or his attor-

ney to enter up judgment against the principal and the security, jointly

or severally, and execution shall issue accordingly and proceed against

either or both, at the option of the plaintiff, until he is satisfied : Pro-

vided, nevertheless, if the execution against the security or securities be

first paid by him or them, then the execution against the principal shall

still be of force and under the control of the security or securities; until

the same be satisfied by said principal.

ART. II. EXECUTION AND SALE.

SEC. I. EXECUTION.

27. Stay of execution.—Any party against whom such judgment

shall be entered, may enter good and sufficient security, either in open

court or in the clerk's office, within the time aforesaid, for the payment
of the judgment and costs within sixty days ; and if such party shall not

pay the same agreeably thereto, execution may issue against such party,

and the security, without any other proceedings thereon.

28. Judgment against principal and security on stay of execution.—
Where security shall have been given, or may hereafter be given for the

stay of an execution after judgment, execution shall issue as in cases of

appeal against the principal and security, jointly or severally, and proceed

and be controlled in like manner.

29. Executions^ how issued and levied.—All executions shall be

issued and signed by the clerks of the several courts in which judgments

shall be obtained, and bear teste in the name of one of the judges or pre-

siding justices of such courts, and shall bear date from the time of issu-

ing, shall be directed to all and singular the sheriffs of this state, and

may be levied on the estate both real and personal of the defendant or

defendants, or issue against the body of the defendant at the option of

the plaintiff, which execution shall be of full force until satisfied, with-

out being obliged to be renewed on the court roll from year to year as

heretofore practised.

30. Illegality of execution^ how tried.—In all cases where execution

shall issue illegally, and the person against whom such execution may be

shall make oath thereof, and shall state the causes of such illegality, such

26. Dec. 20, 1826, sec. 2, Prince 461. 29. Dec, 14, 1811, sec. 1, Prince 436.

27. Feb. 16, 1799, sec. 26, ib. 426. 30. Feb. 16, 1799, sec. 32, ib. 427.

28. Dec. 20, 1826, sec. 3, ib. 461.
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sheriff shall return the same to the next term of the court out of which

the same issued, which court shall determine thereon, at such term.

31. Sheriff ^s duty ; shall require bond and security.—When any

person against whom an execution shall issue illegally, shall make oath

thereof, and shall state the causes of such illegality, the sheriff shall re-

turn the same to the next term of the court from which such execution

issued : Provided, that the person alleging such illegality, shall also deliver

to the sheriff, or other lawful officer, a bond with good and sufficient

security conditioned for the delivery of the property levied on, at the

time and place of sale, in the event of the causes or grounds of the

alleged illegality being overruled by the court, and not otherwise ; and

in all cases it shall be the duty of the sheriff, or other officers, to levy

on property, where any can be found, before receiving such affidavit.

32. Executions may he assigned.—It shall and may be lawful for the

plaintiff in any judgment or execution to sell or transfer the same by
written assignment, or control, and said sale or assignment shall not be

considered a discharge or satisfaction of said execution, but the assignee

may proceed to collect the same for his own use and benefit, in as full

and ample a manner as the plaintiff could have done if no such transfer

or assignment had been made.

33. JSot to affect executions paid off.—Nothing in this act contained

shall be construed as to authorize the collection of any execution which

may have been paid off by the defendant or his agent, and kept open for

the purpose of defrauding other creditors.

34. Property in defendanfs possession to be taJcen first.—When
the defendant shall point out any property on which to levy the execu-

tion, being in the hands and possession of any person not a party to such

judgment, the sheriff shall not levy thereon, but shall proceed to levy on

such property as may be found in the hands and possession of the defend-

ant, who shall nevertheless be at liberty to point out what part of his

property he may think proper, which the sheriff shall be bound to take

and sell first, if the same is in the opinion of the sheriff sufficient to

satisfy such judgment.

35. Lands ofpersons dying in execution, subject.—The party or par-

ties at whose suit, or to whom any person shall stand charged in execution

for any debt or damages recovered, his or their executors, or administra-

tors, may, after the death of the said person so charged and dying in ex-

ecution, lawfully sue forth and have new execution against the lands and
tenements, goods and chattels, or any of them, of the person so deceased,

in such manner and form to all intents and purposes, as he or they or

any of them might have had by the laws and statutes of this realm, if

such person so deceased had never been taken or charged in execution.

36. Real and personal estate subject to execution.—The houses,

lands, negroes, and other hereditaments and real estates, situate or be-

ing within any of the said plantations* belonging to any person in-

31. Dec. 28, 1838, sec. 1, Pam. 145. 34. Dec. 14, 1811, sec. 2, Prince 436.
32. Dec. 22, 1829, sec. 1, Prince 464. 35. 21 las. I, 1623, xxiv, 2, Schle7j240.

33. lb. sec. 2, ib. 465. 36. 5 Geo. II, 1732, x, 4, ib. 365.

* Georgia was at the time of the passage of this act one of the colonies of the
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debted, shall be liable to, and chargeable with, all just debts, duties and

demands of what nature or kind soever, owing by such person to his

majesty, or any of his subjects, and shall and may be assets for the satis-

faction thereof, in like manner as real estates are by the law of England

liable to the satisfaction of debts due by bond or other specialty, and

shall be subject to the like remedies, proceedings, and process in any

court of law or equity, in any of the said plantations respectively, for

seizing, extending, selling, or disposing of any such houses, lands, negroes,

and other hereditaments and real estates, towards the satisfaction of such

debts, duties, and demands, and in like manner as personal estates in

any of the said plantations respectively, are seized, extended, sold, or

disposed of, for the satisfaction of debts.

37. Purchasers under execution to he put in possession.—When
any sheriff or coroner shall sell any real estate by virtue of and under

the authority of any execution, it shall be the duty of such sheriff or

coroner, (as the case may be,) upon application, to put the purchaser,

his, or her agent, or attorney, in possession of the real estate sold :

Provided, that this act shall not authorize the officer making the sale to

turn out any other person than the defendant in execution, his heirs, or

their tenants, if such other person were in possession at the term of the

rendition of the judgment ; or if such person has acquired such possession

under the judgment of a court of competent jurisdiction, or claim under

the person or persons acquiring such right by the judgment of such

court.

38. Writs ofpossession not to issue against third persons.—The first

section* of the before recited act, shall not be so construed as to

authorize any judge of the superior courts to order writs of possession

to issue against a third person residing within the limits of any such

survey or tract of land so offered for sale : Provided also, that such

person shall not be known in the suit on which such execution is founded
;

nor have been put in possession by, or claimed under or by virtue of any

conveyance from the defendant in such suit.

39. Banic and corporation stocJc subject to execution.—The shares or

stock owned by any person in any of the banks or other corporations in

this state, shall be subject to be sold by the sheriff or his deputy under

execution.

40. How levied and sold.—When any sheriff or his deputy shall have

placed in his hands any execution against any person who owns any

stock or shares in any of the banks or corporations of this state, it shall

be lawful, and he is hereby required, on application of the plaintiff, his

agent or attorney, to endorse on said execution a levy of the number of

shares belonging to the defendant, and after advertising the same agree-

ably to the law regulating sheriffs' sales, shall thereafter proceed to sell

37. Dec. 23, 1823, sec. 1, Prince 458. 39. Dec. 21, 1822, sec. 1, Prince 452.

38. Dec. 16, 1811, sec. 2, ib. 439. 40. lb. sec. 2, ib.

British crown, and " it is by virtue of this statute that lands are subject to execu-
tion and sale."

* See preceding T[ 45.
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the said shares or stock: Provided always, that he shall set up one share

at a time, and shall sell no more than is sufficient to satisfy the amount of

executions then in his hands.

41. Certificate of sale to purchaser.—When the sheriff or his deputy

shall sell any shares in any bank or other corporation in this state, he

shall give a certificate of such sale to tiie purchaser.

42. Bank officer to make transfer of stock to purchaser.—The
officer of the bank or other corporation, whose duty it may be to make
transfers of stock on the books of the bank or other corporation, shall,

and he is hereby required to make a transfer of the stock purchased under

this act, to the purchaser of the same, upon his, her, or their producing

certificate or certificates to the said officer.

43. Illegal transfer by defendant void.—Any transfer made by the

defendant of his bank or other stock, after judgment obtained against him

or her, shall be void : Provided, that notice of the obtainment of such

judgment be served on the cashier of such principal bank, or any of its

branches, or the proper officer of such other corporation, within twenty

days after said judgment is obtained.

44. Ca. sa. not satisfied, fi. fa. may issue.—Where any execution

shall have issued or may hereafter issue against the body of any defend-

ant, and the same shall not have been satisfied, it shall be lawful for an

execution to issue against the property of such defendant or defendants,

on the return of said execution which had been issued against the body
of the said defendant or defendants.

45. Delivery of property.—When an execution against the body of

any defendant shall have been served, the party on whom the same shall

have been served, shall be released, provided he, she, or they, shall

deliver to the officer serving the same, the property which shall, in the

opinion of such officer, be sufficient to discharge the debt and all costs,

and give sufficient security to the said officer that the property so delivered

is bona fide the property of the defendant or defendants, and subject to

the discharge of the said debt; in which case the officer shall return the

execution so issued against the body of the defendant or defendants, and
take out an execution against the property of such defendant or defend-

ants, and proceed to advertise and sell the property so delivered up, to

satisfy such execution as heretofore practised.

46. Arrest and discharge, no satisfaction of debt.—In any case

where a debtor has been arrested under an execution against the body,

and is afterwards discharged from such imprisonment, either by the au-

thority of the plaintiff or otherwise, without the debt being paid, that

such arrest and discharge shall not operate as a satisfaction of the debt,

but the debtor's property shall still be liable to the judgment as though

no arrest had been made ; any usage, custom or law to the contrary not-

withstanding : Provided always, that the officer making such arrest, shall

endorse on such execution, that the defendant is discharged from arrest

without having paid the amount due.

41. Dec. 21, 1822, sec. 4, Prince 452. 44. Dec. 14, 1811, sec. 2, Prince 437.
42. lb. sec. 5, ib. 45. lb. sec. 2, ib.

43. Ib. sec. 6, ib. 46. Dec. 9, 1843, sec. 1, Pam. 120.
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47. Sheriffs when entitled to control of executions.—Whenever any
officer shall arrest a defendant on a capias ad satisfaciendum, and
said defendant shall make his escape, and said officer shall be compelled
to pay the amount due on said capias, by reason of said escape, the she-

riff, coroner, constable, or other officer, as the case may be, shall have the

control of the fieri facias issued, or to be issued on the judgment upon
which said capias ad satisfaciendum is founded, for the purpose of reim-
bursing himself out of the property of defendant

; and the said sheriff

coroner, constable, or other officer, as the case may be, shall control said

fieri facias in as full and ample a manner, for the purpose of said reim-
bursement, as the plaintiff in said fieri facias might or could do, or could
have done, had said capias ad satisfaciendum not have issued, or had the

money due on said judgment not have been paid by said sheriff, coro-

ner, constable, or other officer : Provided, that the court by whose order or
judgment such officer shall be required to pay the amount due, shall pass

an order giving such control.

48. Executions for or against sheriffs,—All executions hereafter is-

sued by the clerks of the superior and inferior courts, in favor of, or against

any sheriff of this state, shall be directed to the coroner of the county in

which such sheriff may reside, and to all and singular the sheriffs of the
state, except the sheriff of the county in which the interested sheriff may
reside, which may be levied, served and returned by the said coroner or
other sheriffs, at the option of the plaintiff.

49. Sheriff ^s property levied on, where sold.—When a sheriff shall

levy on property by virtue of an execution directed as required by the

second section* of this act, said property shall be sold in the county in

which the levy may be made.

SEG. II. sheriffs' sales.

50. Levies on land, written notice required.—It shall hereafter be the

duty of the sheriffs of the several counties in this state, when they levy
any execution on land, to leave a written notice of the said levy with the

owner, if in the county, or tenant in possession, if any, or transmit the

same to him, her, or them, in five days after such levy.

51. Sheriff not to sell lands in another county.—It shall not hereafter

be lawful for any sheriff within this state, to levy upon, or sell any land

which lies out of the county of which he is sheriff.

52. Growing crops, when not to be sold.—No sheriff, or other officer,

shall hereafter levy on any growing crop of corn, wheat, oats, rye, pota-
toes, cotton, rice, or any other crop usually raised or cultivated by the

planters or farmers of this state, nor sell the same until the said crop or

crops shall become matured or fit to be gathered : Provided, this act shall

not prevent any of said officers from levying on and selling crops, as

heretofore practised, when the debtor or debtors shall abscond or remove
from the state or county, nor from selling growing crops with land.

47. Dec. 9, 1843, sec. 1, Pam. 31. 50. Dec 22, 1808, sec. 1, Frince 434.
48. Dec. 22, 1840, sec. 2, ib. 114. 51. lb. sec. 2, ib.

49. Ib. sec. 3, ib. 52. Dec. 29, 1836, sec. 1, ib. 476.

* See preceding T[ 48.
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53. Sheriffs' sales.—No sales in future shall be made by sheriffs of

property taken under execution, but on the first Tuesday in each month,

and between the hours of ten and three* in the day ; and it shall be the

duty of the sheriffs to give thirty days' notice in one of the public ga-

zettes of the state, of all sales of lands and other property executed by

him, and also to advertise the same in three of the most public places

in the county where such sales are to be made, and shall give a full and

complete description of the property to be sold, making known the name
of the defendant, and the person who may be in possession of the pro-

perty, except horses, hogs, and cattle, which may be sold at any time

by the consent of the defendant ; and in which case it shall be his duty

to give the plaintiff ten days' notice thereof, and also to advertise the

same in three or more of the most public places in the county where

such property may be, at least ten days before the sale.

54. Hours of sale.—The hours of sheriffs' and constables' sales will

be from ten o'clock in the forenoon until four o'clock in the afternoon.

55. Liability of purchasers at executors, administrators, and sheriffs'

sales.—Any individual who may become the purchaser of any real or

personal estate at any sale which shall hereafter be made at public outcry

by any executor, administrator, guardian, or sheriff, and shall fail or refuse

to comply with the terms of such sale when required so to do, shall be

liable for the amount of such purchase money, and it shall be at the

option of such executor, administrator, guardian, or sheriff, either to pro-

ceed against such purchaser, for the full amount of the purchase money,

or to re-sell such real or personal estate, and then to proceed against the

first purchaser for the deficiency arising from such re-sale, and in case of

sheriffs' sales, such suit may be brought in the name of the sheriff for

the use of the defendant or plaintiff in execution, or any other person in

interest, as the case may be.

56. Note or memorandum unnecessary

.

—No note or memorandum in

writing, shall be necessary to charge such purchaser at such sale, and

who shall become such by reason of such real or personal estate being

knocked off to him, as the highest bidder.

57. When purchasers of life estates in personal property to give bo7id.

-—When any person shall purchase at any sheriff's, coroner's, or con-

stable's sale, a life estate, or an estate for term of years in personal pro-

perty, it shall be the duty of said sheriff, coroner, or constable, to require

of said purchaser, bond and security as aforesaid,! for the delivery of said

property to the party entitled in remainder : Provided, the same is re-

quired by said party, his agent, or attorney, who shall make affidavit of

their right to said property, which shall be tendered to the officer selling,

previous to sale, which bonds, when taken, shall be filed in the clerk's

office of the superior court of the county where said sale is made, subject

to be sued on, for the benefit and use of the said party, whenever the

53. Feb. 16, 1799, sec. 33, Prince 427. 56. Dec. 27, 1831, sec. 2, Prince 472.

54. Dec. 21, 1821, sec, 1, ib. 451. 57 Dec. 22, 1830, sec. 2, ib. 468.

55. Dec. 27, 1831, sec. 1, ib. 471.

* Time altered. See succeeding Tj 54.

f For conditions of bond, see post ch. xxiii, Ij 39, p. 623.
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particular estate is determined, which said court shall have power, on
sufficient cause shown, to compel said obligor to ^ive additional security,

from time to time, as justice may require, or ten days' previous notice

being given.

58. Liability for non-compliance.—On failure of said purchaser to

give bond and security as aforesaid, it shall be the duty of said sheriff,

coroner, or constable, to re-sell the said property, at the risk and loss of

such purchaser.

59. Sales under tax executions.—It shall be the duty of the sheriffs in

each county, to receive from the tax collector therein, all executions that

may be tendered to him for taxes, and to levy and collect the same, and

to make due returns to the said collector within thirty days after the re-

ceipt of each execution, where personal property is levied on, and where
it shall be real estate, sixty days ; for which the said sheriff shall receive

such pay as by law is directed in cases of tax collectors' executions,

levies, and sales ; and in case of default or neglect of duty, the justices

of each inferior court shall from time to time, on the application of the

tax collector, make such rules and regulations as shall cause a due execu-

tion of the collection of the general and county tax in each county as

aforesaid.

ART. III. CLAIMS, AND CORRECTION OF ERRORS.

SEC. I. CLAIMS.

60. Claim to personal property ; proceedings.—When any sheriff or

coroner shall levy an execution on property claimed by any person not a

party to said execution, such person shall make oath to said property,

and it shall be the duty of such sheriff or coroner to postpone the sale or

future execution of the judgment, until the next term of the court from

whence said execution issued : Provided, the said execution is or should

be levied on personal property ; but should said execution be levied on

real property, and the same should be claimed in manner aforesaid, then

and in that case it shall be the duty of the officer making the levy upon

real property to report the same, together with the execution and claim,

to the next term of the superior court of the county in which the land

so levied on shall lie ; and the court to which such claim shall be report-

ed, shall cause the right of property to be decided on by a jury at the

first term, unless special cause be shown to induce said court to continue

the case for one term, and no longer : Provided, the person claiming such

property, or his agent or attorney, shall give bond to the sheriff or coro-

ner, as the case may be, with good and sufficient security, in a sum equal

to double the amount of the property levied on, at a reasonable valua-

tion, to be judged of by the levying officer, conditioned to pay the plain-

tiff all damages which the jury on the trial of the right of property

may assess against him, in case it should appear that said claim was made

58. Dec. 22, 1830, sec. 3, Prince 468. 60. Dec. 15, 1821, sec. 1, Prince 448.

59. Dec. 12, 1804, sec. 30, ib. 851.
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for the purposes of delay ; and every juror on ihe trial of the claim of

property, either real or personal, shall be sworn, in addition to the oath

usually administered, to give such damages, not less than ten per cent.,

as may seem reasonable and just, to the plaintiff against the claimant, in

case it shall be sufficiently shown that said claim was made for delay

only ; and it shall be lawful for such jury to give verdict in manner

aforesaid, by virtue whereof judgment may be entered up against such

claimant and his security or securities for the damages so assessed by the

jury, and the costs of the trial of the right of property: and provided

also, that the burden of proof shall be upon the plaintiff in execution

in cases where the property levied on is, at the time of such levy, not

in the possession of the defendant in execution.

61. Claim not to be withdrawn more than once.—Wherever such

claim of property may be made in terms of this act, the person claim-

ing property levied on and returned to the proper court by said sheriff

or coroner, shall not be permitted to withdraw or discontinue his said

claim more than once, without consent and approbation of the plaintiff

in execution, or some person duly authorized to represent such plaintiff,

but said court shall proceed to the trial of said claim of property in man-

ner aforesaid, and it shall be the duty of the jury to award damages

accordingly. And, provided further, that either party who may be dis-

satisfied with the verdict of said jury, may enter his, her, or their ap-

peal to a special jury in the superior court of the county where said trial

shall have been had, which appeal shall be subject to the same rules and

regulations as govern in appeals in ordinary cases.

62. Claim of slaves where returned.—In all cases where a writ of

execution from a justice's court shall have been levied on one or more

slaves, and a claim to such slaves shall have been interposed according

to the laws in force for the time being, such execution and claim shall

be returned to the next term of the superior or inferior court, which ever

may first happen, of the county in which such execution was issued, and

shall be there tried in the same manner as other claims which by law

are or shall be returnable to those courts respectively.

63. Claims may be entered by agent or attorney.—Upon the levy of

any execution hereafter to be made, upon any property, whether real or

personal, it shall be lawful for any person or persons desiring to claim the

same, to do so by him, her, or themselves, his, her, or their agent or at-

torney, in the same manner, and under the same restrictions, as are pro-

vided for the issuing of attachment.

64. Claim interposed, and death ofplaintiff

.

—In all cases where any

claim shall be interposed for property levied on by virtue o{ di fieri facias

from any of the courts of this state, and pending such claim, the plaintiff

shall die, it shall and may be lawful for the executor or executors, ad-

ministrator or administrators of such deceased plaintiff, upon motion, in

the court where such claim is pending, to be made parties, instanter, and

the said case shall proceed without further delay : Provided the said ex-

ecutors or administrators shall produce in court, their letters testamentary

61. Dec. 15, 1821, sec. 2, Frince 448. 63. Dec. 21, 1839, sec. 1, Pam. 139

62. Dec. 7, 1824, sec. 1, ib. 460. 64. Dec. 29, 1836, sec. 6, Prmce 42.

39
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or of administration ; and, provided, they shall give to the claimant or

his attorney, twenty days' notice of the said intended application to make
such parties. And, provided always, in such cases, where there are

more than one plaintiff, the cause shall proceed in the name of the sur-

vivor, and this act shall not be applicable, except when the last surviving

plaintiff shall die while such claim is pending.

65. Sheriff to take bond for delivery of property claimed.—In all

cases where a levy is made on property which is claimed by a third per-

son, and good and sufficient security is tendered by the party claiming

the same, it shall be the duty of such sheriff, constable, or coroner, to

take security for treble the amount* of the debt, on which such execu-

tion is founded, for dehvery of the property so levied on at the time of

sale, (provided the property so levied on should be found subject to such

execution,) then, and in that case, it shall be the duty of the sheriff, cor-

oner, or constable, to leave the same in the possession of such claimant,

and in case the said claimant or security shall fail to deliver the property

at the time and place of sale, agreeably to such bond, it shall be the

duty of the officer taking the same to transfer such bond to the plaintiff

in execution, and said bond shall be recoverable in any court of law or

equity in this state having cognizance thereof.

66. Bonds for the forthcoming of property.—In all cases of claim,

whether the levy be made under attachment or execution, the amount of

any bond given for the forthcoming of the property levied on shall be in

double the value of such property, to be estimated by the levying, ofiicer;

and all such bonds shall be made payable to the plaintiff in attachment

or execution, who may sue and recover on the same, upon breach of the

condition thereof.

67. Validity of forthcoming bonds.—All bonds taken by the sheriffs

of this state, or their deputies, or coroners, or constables, from defendants

in execution, for the delivery of property on the day of sale, or at any

other time, which they may have levied on by virtue of anyj^. y^. or

other legal process from any court, be, and the same are hereby declared

to be good and valid in law, and recoverable in any court in this state

having jurisdiction thereof.

68. Claim bonds not to affect the rights ofplaintiffs in execution.—
The bonds taken in conformity with the first section of this act, shall in

no case prejudice or affect the rights of plaintiffs in execution, but shall

relate to and have effect alone between the sheriffs, their deputies, the

coroners and the constables, and defendants by whom given ; and the

sheriff shall in [no] case excuse himself for not having made the money
on any execution by having taken such bond, but shall be liable to be

ruled as now prescribed by law.

69. Damages, how assessed.—Upon claims of property now pending,

or which may be hereafter pending in the superior or inferior courts of

65. Dec. 16, 1811, sec. 1, Prince 438. 68. Dec. '24, 1829, sec. 2, Prince 465.

66. Dec. 11, 1841,sec. 1, Pfl?7i. 129. 69. Dec. 21, 1829, sec. 1, ib. 464.

67. Dec. 24, 1829, sec. 1, Prince 465.

* Amount of bond altered. See succeeding T[ 66.
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this state, where damages shall be found by jury, the said damages shall

be assessed upon the whole amount then due upon the execution levied,

provided the value of the property in dispute exceeds the amount of said

execution, and upon the value of the property claimed when the same is

less than the amount of the execution levied.

SEC. II. CORRECTION OF ERRORS.

70. Superior court may correct errors and grant neiv trials.—The said

superior courts shall have power to correct errors, and grant new trials,

in any cause depending in any of the said superior courts, in such man-

ner and under such rules and regulations as they may establish, and ac-

cording to law, and the usages and customs of courts.

71. Exceptions and certiorari.—Where either party in any cause in

any inferior court shall take exceptions to any proceedings in any case

affecting the real merits of such cause, the party making the same shall

offer such exceptions in writing, which shall be signed by himself, or his

attorney; and if the same shall be overruled by the court, it shall and

may be lawful for such party, on giving tw^enty days' notice to the op-

posite party or his attorney, to apply to one of the judges of the superior

court, and if such judge shall deem the said exceptions to be sufficient,

he shall forthwith issue a writ of certiorari, directed to the clerk of such

inferior court, requiring him to certify and send up to the next superior

court, to be held in the said county, all the proceedings in the said cause,

and at the term of the superior court to which such proceedings shall be

^certified, the said superior court shall determine thereon and order the

proceedings to be dismissed, or return the same to the said inferior court

with order to proceed in the said cause.

72. Costs to he paid ; and bond given.—It shall not be lawful for any

judge of the superior court of this state, to sanction or grant any certio-

rari, unless the person or persons aggrieved and applying for the same,

shall have previously paid all costs which may have accrued on the trial

below, and have given to the magistrate or magistrates, or justices of the

inferior court, or clerk of the inferior court, as the case may happen, good

and sufficient security for the eventual condemnation money, or any fu-

ture costs which may accrue.*

73. Applicant to produce certificate.—The person applying for said

certiorari shall produce to the judge authorized to grant the same, a cer-

tificate from the magistrate or magistrates, or justices of the inferior court,

who tried the case, or clerk of the inferior court whose duty it shall be to

give said certificate, informing the said judge that the costs have been

paid, and security given in terms of this act.

74. Insufficient security, party may justify.—Where any doubt arises

as to the sufficiency of the security tendered to any of the persons, au-

thorized by this act to take the same, the party so authorized to take the

said security, may compel the party to justify upon oath, and such justi-

70. Feb. IG, 1799, sec. 55, Frince 432. 73. Dec. 16, 1811, sec. 2, Prince 437.

71. lb. sec. 54, ib. 74. lb. sec. 4, ib. 438.

72. Dec. 16, 1811, sec. 1, ib. 437.

* When not required. See post ch. xxv, T[ 119.
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ficadon upon oath shall amount to such sufficiency as to exonerate the

party taking the security from any liability.*

75. When neiv trial may he granted.—In any case which has arisen

since the signing of the present constitution, or which may hereafter arise,

of a verdict of a special jury being given contrary to evidence and the

principles of justice and equity, it shall and may be lawful for the judge

presiding to grant a new trial before another special jury, in the

manner prescribed by this act : Provided that twenty days' notice be

given by the party applying for such new trial to the adverse party of

his intention, and the grounds of his application. And the said judge

shall, in all cases of application for new trials, or correction of errors,

enter his opinion on the minutes of the court for his determination on each

respective case.

76. New trials to be by specialjury.—All new trials shall be had by

a special jury, to be taken from the grand jury list of the county.

77. Reversal of judgment.—If in any of the said actions or suits,

judgment shall be given for the plaintiff, and the same be reversed by

error, or a verdict pass for the plaintiff, and upon matter alleged in arrest

of judgment, the judgment be given against the plaintiff, that he take

nothing by his plaint, writ, or bill, or if any the said actions shall be

brought by original, and the defendants therein be outlawed, and shall

after reverse the outlawry, that in all such cases the party plaintiff,

his heirs, executors, or administrators, as the case shall require, may
commence a new action or suit from time to time, within a year after

such judgment reversed, or such judgment given against the plaintiff, or

outlawry reversed, and not after.

75. Feb. 16, 1799, sec. 57, Prince 432. 77. Mar. 26, 1767, sec. 6, Prince 575.

76. lb. sec. 58, ib.

* This section refers also to security on injunctions. See post ch. xxvi, ][ 22.
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ART. I. aUO WARRANTO, WRIT OF POSSESSION, AND IL-
LEGAL REMOVAL OF PROPERTY.

SEC. I. QUO WARRANTO.

1

.

Returns to mandamus, when made.—Where any writ of mandamus
shall issue out of the court of queen's bench, the courts of sessions of

counties palatine, or out of any the courts of grand sessions in Wales,

in any of the cases aforesaid,* such person or persons, who by the laws

of this realm are required to make a return to such writ of maridamus,

shall make his or their return to the first writ of mandamus.
2. Proceedings upon return.—As often as in any of the cases afore-

said, any writ of mandamus shall issue out of any of the said courts,

and a return shall be made thereunto, it shall and may be lawful to and

for the person or persons suing or prosecuting such writ of mandamus,
to plead to, or traverse all or any the material facts contained within the

said return ; to which the person or persons making such return shall

reply, take issue, or demur ; and such further proceedings, and in such

manner shall be had therein, for the determination thereof, as might have

been had if the person or persons suing such writ had brought his or

their action on the case for a false return ; and if any issue shall be

joined on such proceedings, the person or persons suing such writ shall

and may try the same in such place as an issue joined in such action on

the case should or might have been tried ; and in case a verdict shall

be found for the person or persons suing such writ, or judgment given for

him or them upon a demurrer, or by nil dicit, or for want of a replication

or other pleading, he or they shall recover his or their damages and costs

in such manner as he or they might have done in such action on the

case as aforesaid ; such cost and damages to be levied by capias ad satis-

faciendum, fieri facias, or eligit ; and a peremptory writ of mandamus
shall be granted v/ithout delay, for him or them for whom judgment
shall be given, as might have been, if such return had been adjudged

insufficient ; and in case judgment shall be given for the person or per-

sons making such return to such writ, he or they shall recover his or

their costs of suit, to be levied in manner aforesaid.

3. Damages, ivhen bar to other action.—Provided always, that if

any damages shall be recovered by virtue of this act against any such

person or persons making such return to such writ as aforesaid, he or

they shall not be liable to be sued in any other action or suit, for the

making such return.

4. Information in nature of quo warranto, when authorized.—In

case any person or persons shall usurp, intrude into, or unlawfully hold

and execute any of the said offices or franchises, it shall and may be

lawful to and for the proper officer in each of the said respective courts,

1. 9 Ann, 1710, xx, 1, Schley 344. 3. 9 Ann, 1710, xx, 3, Schley 345.

2. lb. XX, 2, ib. 4. Jb. xx, 4, ib. 346

* The preamble to this act sets forth grievances growing out of the practice

of persons illegally intruding themselves into, and taking upon themselves to

execute the offices of mayors, bailiffs, portreeves, and other offices within the

cities, towns corporate, and boroughs of England. See Schley 343.
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with the leave of the said courts respectively,- to exhibit one or more

information or informations in the nature of a quo warranto, at the relation

of any person or persons desiring to sue or prosecute the same, and

who shall be mentioned in such information or informations, to be the

relator or relators against such person or persons, so usurping, intruding

into, or unlawfully holding and executing any of the said offices or fran-

chises, and to proceed therein in such manner as is usual in cases of

information in the nature of a quo warranto ; and if it shall appear to

the said respective courts, that the several rights of divers persons to the

said offices or franchises may properly be determined on one information,

it shall and may be lawful for the said respective courts to give leave to

exhibit one such information against several persons, in order to try their

respective rights to such offices or franchises, and such person or per-

sons, against whom such information or informations in the nature of a

quo warranto shall be sued or prosecuted, shall appear and plead as of

the same term or sessions in which the said information or informations

shall be filed, unless the court where such information shall be filed, shall

give further time to such person or persons, against whom such informa-

tion shall be exhibited, to plead ; and such person or persons, who shall

sue or prosecute such information or informations in the nature of a quo

ivarranlo, shall proceed thereupon, with the most convenient speed that

may be.

5. Judgment of ouster ; recovery of costs.—In case any person or

persons, against whom any information or informations in the nature of

a quo warranto shall in any of the said cases be exhibited in any of the

said courts, shall be found or adjudged guilty of an usurpation, or intru-

sion into, or unlawfully holding and executing any of the said offices, or

franchises, it shall and may be lawful to and for the said courts respec-

tively, as well to give judgment of ouster against such person or persons,

of and from any of the said offices or franchises, as to fine such person

or persons respectively, for his or their usurping, intruding into, or unlaw-

fully holding and executing any of the said offices or franchises ; and

also it shall and may be lawful to and for the said courts respectively, to

give judgment, that the relator or relators, in such information named,

shall recover his- or their costs of such prosecution ; and if judgment

shall be given for the defendant or defendants in such information, he or

they, for whom such judgment shall be given, shall recover his or their

costs therein expended against such relator or relators ; such costs to be

levied in manner aforesaid.

6. Return of mandamus ; defence.—It shall and may be lawful to and

for the said courts respectively, to allow such person or persons respec-

tively, to whom any writ of mandamus shall be directed, or against whom
any information in the nature of a quo warranto, in any of the cases

aforesaid, shall be sued or prosecuted ; or to the person or persons who
shall sue or prosecute the same ; such convenient time resj)ectively, to

make a return, plead, reply, rejoin, or demur, as to the said courts re-

spectively shall seem just and reasonable.

7. Jeofails extended to mandamus ; quo warranto.—An act made in

the fourth year of her majesty's reign, entituled, "An act for the amend-

5. 9 Ann, 1710, xx, 5, Schley 347. 7. 9 Ann, 1710, xx, 7, Schley 348.

6. lb. XX, 6, ib. 348.
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ment of the law and the better advancement of justice," and all the

statutes of jeofails, shall be extended to all writs of mandamus, and infor-

mation in the nature of quo warranto, and proceedings thereon, for any

the matters in this act mentioned.

SEC. II. WRIT OF POSSESSION.

8. Property illegally taJcen, hoiv restored.—Upon complaint made
on oath by the person injured, his agent, or attorney, to any judge of the

superior, or justice of the inferior court, or any justice of the peace, that

any negro or negroes, or other personal chattels have been taken, enticed

or carried away by fraud, violence, seduction, or other means, from the

possession of such deponent, or that such negroes or other personal chat-

tels, having been recently in the quiet, and legally and peaceably ac-

quired possession of such deponent, have absconded or disappeared with-

out his or her consent, and as he or she believes have been harbored,

received, or taken possession of, by any person or persons, under some
pretended claim or claims, and without lawful warrant or authority, and

that the said deponent, or the person for whom he is agent or attorney

bona fuh, claims a title to or interest in the said negroes or other chat-

tels, or the possession thereof, it shall be the duty of such judge or jus-

tice to issue a warrant, as well for the apprehension of the party so

seizing, taking, enticing, receiving, harboring, obtaining, or having pos-

session of such negroes or other chattels, as for the seizure of such ne-

groes or other chattels themselves ; and upon the return of such warrant

the judge or justice shall hear evidence as to the question of possession

in a summary way, and cause the said negroes or other chattels to be

delivered over to the party from whose possession the same were vio-

lently or fraudulently taken or enticed away, or from whom the same
absconded, or in whose peaceable possession they last were.

9. Bond by complainants.—Provided, such party shall, before such

judge or justice, enter into a recognizance with good and sufficient secu-

rity, in double the amount of the value of such negroes or other personal

property, and the hire claimed, if any. to cause the said negroes to be

produced and fortlicoming, to answer any judgment, execution, or decree

that may be had, issued, or made upon such suit or action at law or in

equity as the opposite party may commence or prosecute within the next

four years, touching the same ; and such recognizance shall be returned

by such judge or justice to the next superior court of the county where
the same is taken, to be transmitted to the court where such suit or

action may be commenced ; and the securities upon such recognizance

shall be bound and liable for the eventual condemnation money, and exe-

cution shall issue against them in the same manner as against securities on

appeals.

10. When defendant entitled to possession.—Provided, also, that

when the party taking out the warrant, shall refuse or be unable to give

such security, then the judge or justice may in his discretion deliver over

8. Dec. 25, 1821, sec. 1, Prince 449. 10. Dec. 25, 182, sec. 1, Prince 450.

9. lb. sec. 2, ib. 450.
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such negroes or other personal property to the opposite party, upon their

entering into a like recognizance, with security of the same nature and

effect, and to be disposed of in the same manner.

11. When defendant may he committed.—And if, upon return of the

warrant, it shall appear that the negroes or other personal property are

in the possession, power, custody, or control of the defendant, or any

agent or friend of his or her, acting for or intrusted with them for him,

and the said defendant doth not produce or cause to be forthcoming the

said negroes or other personal property to be dealt with as the law

directs, the said defendant shall be committed to jail ; there to remain in

safe and close custody, without bail or mainprise, until the said negroes

or other personal property shall be produced or forthcoming to be dis-

posed of as aforesaid.

12. Four years^ possession good defence.—Provided, always, that no

person or persons shall be so committed for refusing to produce, or cause to

be forthcoming, any negro or other personal chattel which he, she, or they

shall satisfactorily prove to have been in his or her quiet and peaceable

possession for four years next immediately preceding the passing of this

act, or next immediately preceding the Issuing of the warrant.

13. Fees of officers.—The fees of the officers required to carry into

effect, the before-recited act* shall be, for and after the following rates, to

be paid by the party, against whom the decision of the justice may be

made, and for which execution shall issue as on other judgments. For
affidavit to obtain a warrant, and making out the same, sixty-two and a

half cents ; for trying the same, sixty-two and a half cents ; for making

out a recognizance, and returning the same to court, thirty-one and a

quarter cents ; for making out a commitment, thirty-one and a quarter

cents ; for each subpoena for witnesses, twelve and a half cents ; the

sheriff, or constable, for serving a warrant upon the person or persons,

included in the same, as adverse claimants, or offenders, shall receive the

same fees, as allowed by law in criminal cases ; and for taking the pos-

session of the property included in the warrant, shall receive the same
fees as allowed by law in cases of attachment.

SEC. III. ILLEGAL REMOVAL OF PROPERTY.

14. Illegally removing property of deceased persons; remedy.—
Where any person or persons has or shall run out of this state the

property of a deceased person or persons, to the injury of the orphans

of said deceased, or to the injury of the next of kin entitled to the same,

it shall and may be lawful for the judges of the several courts of equity

in this state, upon application and the facts being stated on oath made to

the truth thereof, and also the property being described, and its value

sworn to by the person or persons entitled to said estate, his, her, or their

agent or attorney, to give the party a remedy, either by arresting the

defendant or taking his property, or both, as the court in its discretion

shall deem necessary and proper. Provided, always, that the judge

11. Dec. 25, 1821, sec. 1, Prince 450. 13. Dec. 21, 1830, sec. 1, Prince 466.

12. lb. seel, ib. 14. Nov. 23, 1814, sec. 1, ib. 441.

* Act of Pec. 25, 1821. See preceding T[ 8-12.
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granting the same shall take good security of the party, his, her, or their

agent or attorney, in double the amount sworn, to make good all costs

and damages the defendant shall sustain, if the plaintiff shall discontinue

or be cast in said suit.

15. Defendant arrested, how discharged.—The defendant, if arrested,

and his property also, if taken, shall be discharged and returned to him

on his giving good security to perform the order and decree of the court.

16. Proceedings in case of non-compliance.—If the defendant fails, or

neglects, or refuses to give such security, the court may make such dispo-

sition of the property as in its discretion it shall deem most advantageous

to the parties on both sides.

ART. II. WASTE, MESNE PROFITS, AND CLAIMS TO LAND.

SEC. I. WASTE.

- 17. Waste shall not be made pending suit.—After such time as a plea

shall be moved in the city of London by writ, the tenant shall have no
power to make any waste or estrepement of the land in demand, (hang-

ing the plea,) and if he do, the mayor and bailiffs shall cause it to be

kept at the suit of the demandant. And the same ordinance and statute

shall be observed in other cities, boroughs, and every where throughout

the realm.

18. Writ to inquire of waste.—Of all manner of waste done to the

damage of any person, there shall from thenceforth be no writ of prohi-

bition awarded, but a writ of summons, so that he of whom complaint

is shall answer for waste done at any time ; and if he come not after the

summons, he shall be attached, and after the attachment he shall be dis-

trained ; and if he come not after the distress, the sheriff shall be com-
manded that in proper person he shall take with him twelve, &c., and

shall go to the place wasted, and shall inquire of the waste done, and shall

return an inquest, and after the inquest returned, they shall pass unto

judgment, like as it is contained in the statute of Gloucester.

19. Heirs entitled to writ of waste.—Every heir, in whose ward
soever he be, as well within age as of fid 1 age, shall have his recovery by

a writ of waste in the aforesaid case,^ and also in other where the same
writ ought to hold place: and it shall hold place as well for waste and

destruction made in lands and tenements of his own inheritance, and as

15. Nov. 23, 1814, sec. 2, Prince 441. 18. 13 Edw. I, 128.5, xiv, 1, SrMey 103. '

16. lb. sec. 3, ib. 19. 20 Edw. 1, 1292, ii, 2, ib. 111.

17. G Edw. I, 1278, xiii, 1, Schley 9G.

* The preamble to this statute reports a case in which Gaivin Butler having im-
pleaded one Walter de Hapeton for waste done in his life estate, died before

obtaining judgment. The heir in reversion then brought his action, by like writ,

against the said Walter, who answered that he ought not to be accountable for

waste done " in the time of another before the right of the said inheritance

descended" to the plaintiff. A diversity of opinion arising among the justices, this

statute was enacted declaring the heir entitled to his remedy. See Schley 110.
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well in the times of his ancestors, as at any other time that the fee and

inheritance descended unto him, and shall be answered unto therefore

;

and that he shall recover the tenements wasted, and damages, as it is

ordained in the second statute of Westminster, of damages to be recovered

in a writ of waste, if the tenant be convict of waste.

20. Fermors shall make no waste,—Also fermors, during their terms,

shall not make waste, sale, nor exile of house, woods, and men, nor of

any thing belonging to the tenements that they have to ferm, without

special license had by writing of covenant, making mention that they

may do it ; which thing if they do, and thereof be convict, they shall

yield full damage, and shall be punished by amerciament grievously.

21. Tenants against ivhom an action of waste is maintainahle.

—A man from henceforth shall have a writ of waste in the chancery

against him that holdeth by law of England, or otherwise for term of

life, or for term of years, or a woman in dower. And he which shall be

attainted of waste, shall leese the thing that he hath wasted, and more-

over shall recompense thrice so much as the waste shall be taxed at.

And for waste made in the time of wardship, it shall be done as is con-

tained in the great charter.* And where it is contained in the great

charter, that he which did waste during the custody, shall leese the ward-

ship ; it is agreed that he shall recompense the heir his damages for the

waste, if so be that the wardship lost do not amount to the value of the

damages before the age of the heir of the same wardship.

22. Remedy for waste against tenant granting over his estate.—
Because that divers people in times past have let their lands and tene-

ments to divers persons, that is to say, some for term of life or of another

man's life, and some for term of years, the said tenants have oftentimes

let and granted their estate which they had in the same lands and tene-

ments, to many persons, to the intent that they in the reversion, that is to

say, their lessors, their heirs, or their assigns, might not have knowledge

of their names, and after the said first tenants continually occupy the

said lands and tenements, and thereof take the profits to their proper use,

and in the said lands and tenements commit waste and destruction, to the

disinheritance of them in the reversion : it is ordained and established,

that they in the reversion in such case may have and maintain a writ of

waste against the said tenants for term of life, of another's life, or for

years, and so recover against them the place wasted, and their treble

damages, for the waste by them done, as they ought to have done for the

waste committed by them before the said grant and lease of the estate :

Provided always, that this ordinance hold not place, but where the first

tenants before the lease and grant of their said estates, in the manner

and form above said, were punishable of waste : and also where after

the said grant and lease the said first tenants of the said lands and tene-

ments take the profits at the time of the waste done, to their own pro-

per use.

23. Fire h\j accident no waste.—No action, suit, or process whatso-

ever, shall be had, maintained, or prosecuted against any person in

,20. 52 Hen. Ill, 1267, xxiii, 2, ScJiley 81. 22. 11 Hen. VI, 1433, v, Schley 135.

21. 6 Edw. I, 1278, V, ib. 95. 23. 6 Ann, 1707, xxxi, 6, ib. 340.

=* See Magna Charta, ch. IV, ante p. 6.
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whose house or chamber any fire shall, from and after the said first day

of May, accidentally begin, or any recompense be made by such person

for any damage suffered or occasioned thereby : and if any action shall be

brought for any thing done in pursuance of this act, the defendant may
plead the general issue, and give this act in evidence, and in case the plain-

tiff become nonsuit, or discontinue his action or suit, or if a verdict pass

against him, the defendant shall recover treble costs.

24. Contracts not affected.—Provided, that nothing in this act con-

tained, shall extend to defeat or make void any contract or agreement

made between landlord and tenant.

SEC. II. MESNE PROFITS.

25. How recovered in ejectment.—It shall be lawful for all plaintiffs in

ejectment to add a count or counts in their writ of ejectment, and to

submit evidence to the jury, and recover by way of damages all such

sum or sums of money to which they may be entitled by way of mesne
profits, together with the premises in dispute.

26. Execution, how issued.—It shall be the duty of the several

clerks of the superior courts to incorporate in the execution of habere

facias possessionem a clause directing the sheriff to collect all such sums
of money as, by the finding of the jury, shall have been awarded to the

plaintiff in ejectment as mesne profits.

27. Separate actions, how restrained.—No plaintiff or plaintiffs in

ejectment in cases which may hereafter be instituted, shall be permitted

to have and maintain a separate action in their behalf for mesne profits

which have accrued, or may accrue, to him or them from the premises in

dispute.

28. Defendant becoming ^plaintiff, may have action for damages.—
In case an action of ejectment be brought by the defendant in the first

action of ejectment for the premises recovered of him, and a verdict ob-

tained in his favor, it shall be lawful for him to institute an action on the

case for such damages as may have been collected from him as mesne
profits in the first action, and under such action it shall be lawful for him
to give in evidence the verdict obtained by him in the second action,

which shall be deemed and taken to prevent the judgment obtained in

the first action as operating an estoppel.

SEC. III. CLAIMS TO LAND.

29. When party having collateral title permitted to defend.—When
any before judgment in the foresaid case* cometh in by a collateral title,

and desireth to be received, before his receipt he shall find sufficient sure-

24. 6 Ann, 1707, xxxi, 7, Schley 340. 27. Dec. 19, 1834, sec. 3, Prince 474
25. Dec. 19, 1834, sec. 1, Prince 473. 28. lb. sec. 4, ib.

26. Ib. sec. 2, ib. 474. 29. 20 Edw. I, 1292, iii, Schley 113.

* Under the statute of 13 Edw. I, ch. iii, (see ante ch. xviii, T[ 12, p. 431,) heirs

in reversion, not parties to the original suit, were admitted to answer in actions of

ejec iraent, before judgment rendered. But as advantage was taken of the law to
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ty (as the court will award) to satisfy the demandant of the value of the

lands so to be recovered, from the day that he is received to make answer

until the time that final judgment be given upon the petition of the

demandant ; and if the demandant recover his demand, the defendor

shall be grievously amerced, if he have whereof; and if he have not*, he

shall be imprisoned at the king's pleasure ; and if he can prove his

right to be as good as he affirmed at such time as he was received, he

shall go quit.

30. Claims to land to be hy suit only.—All and every person and

persons whatsoever, making claim to any lands or tenements in this pro-

vince, in order to make such claim effectual, shall and are to make the

same by action at law, duly entered in the general court of pleas in this

province, and that the chief justice and judges of the said court do allow

of no claim to any lands or tenements, for or by any person or persons,

in any suit or suits that may be brought, sued, or prosecuted in the said

court, other than what is or has been made by action or suit on record

as aforesaid.

ART. III. FORECLOSURE OF MORTGAGES.

SEC. I. ON REAL ESTATE.

31. Mortgages on real estate.—The method of foreclosing mortgages

[on] real estate, in this state, be as follows : Any person applying, and
entitled to foreclose such mortgage, or his, her, or their attorney, shall

petition the superior court of the county wherein such mortgaged proper-

ty may be, stating the case, and the amount of his, her, or their demand,
and describing such mortgaged property ; and the court shall grant a

rule, that the principal, interest and cost, shall be paid into court, within

twelve months thereafter, which rule shall be published in one of the

public gazettes of this state at least once in every month, until the time

appointed for payment, or served on the mortgager, or his special agent,

at least six* months previous to the time the money is directed to be

paid ; and unless the principal, interest and costs, be so paid, the court

shall give judgment for the amount which may be due on such mortgage,

and order the property mortgaged to be sold in such manner as is pre-

scribed in cases of execution, and the money shall be paid to the mort-

gagee or his attorney ; but where there shall be any surplus, the same
shall be paid over to the mortgager or his agent.

32. Rule for foreclosure ; payment of cost.—When any person or

persons, his, her, or their agent or attorney, shall petition the superior

30. Mar. 26, 1767, sec. 4, Prince 575. 32. Dec. 21, 1829, sec. 1, Prince 464.

31. Feb. 16, 1799, sec. 71, ib. 423.

set up pretended titles for the purpose of " prolonging the demandant from the

judgment and seizin of his land," and compelling him to bring his action anew,
this statute was enacted requiring such defendants to give security to indemnify
the demandant. See Schley 112.

* Next term of court. See *[[ 33.
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court, as prescribed by the judiciary [act] of seventeen hundred and ninety-

nine, for the foreclosure of any mortgage on real estate, the court shall

o-rant a rule directing that the principal and costs shall be paid into court

within six months thereafter, which rule shall be published in one of the

public gazettes of this state, once a month for four months, or served on

the mortgager, or his, her, or their special agent or attorney, at least

three months previous to the time the money is directed to be paid : Pro-

vided that nothing in this act shall be so construed as to affect any mort-

gage which may exist at the time of the passage of this act.

33. Rule absolute, when obtained.—In all cases where any application

shall be made to any superior court of this state, for the foreclosure of any

mortgage upon real estate, it shall be the duty of such court to pass an

order, requiring the mortgager to pay the principal and interest due upon

such mortgage, into couit, on or before the first day of the next term,

which order shall be served or published in the manner now required by

law; and if such order be not complied with by the mortgager, the court

may at such term, pass a rule absolute for the sale of the mortgaged pro-

perty.

34. Disputes as to amount, Jioiv settled.—In case of any dispute

as to the amount due on any mortgage, if the mortgager shall appear

within the time prescribed by this act, and make affidavit that he hath

made payments which have not been credited on the said mortgage,

or that he is entitled to sets-off which in equity ought to be allowed, the

court shall appoint one or more fit person or persons to audit and liqui-

date the same, but either party shall be entitled to a new trial therefrom,

which shall be tried in like manner as shall be prescribed for the trial of

appeals in other cases.

SEC. II. ON PERSONAL ESTATE.

35. Mortgages on personal estate.—Mortgages of personal property

shall be foreclosed in the following manner: Any person or persons hold-

ing a mortgage on personal property, and wishing to foreclose the same,

shall make application to one of the judges of the superior, or justices of

the inferior courts, and make affidavit before him of the amount of princi-

pal and interest due on such mortgage, which affidavit shall be annexed

to such mortgage, and thereupon the clerk of the superior or inferior courts

shall issue execution as on a judgment, which execution being delivered

to the sheriff, it shall be his duty to levy on the property wheresoever the

same may be found, and after advertising the same in one or more of the

public gazettes of this state at least sixty days, the sheriff shall set up

and expose the same to sale, and the money arising from such sale shall

be first applied to discharge the amount due on such mortgage, and all

legal costs, and the overplus, if any, to be paid to the mortgager.

36. May be foreclosed by agent or attorney.—Mortgages upon per-

sonal property may be foreclosed upon the affidavit of the agent or attor-

33. Dec. 26, 1836, sec. 1, Prince 168. 35. Feb. 16, 1799, sec. 18, Prince 424.

34. Feb. 16, 1799, sec.l7, ib. 424. 36. Dec. 21, 1839, sec. 1, Pam. 137.
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ney in fact or at law, of the person or persons holding such mortgage, as

to the amount due.

37. Shall he foreclosed in the county where executed.—All such mort-

gages shall be foreclosed, and execution issue, in the county where the

mortffao-ers resided at the time of the execution of the same, if resident of

this state.

38. Disputes as to amount, how settled.—If any dispute shall happen

as to the sum due on any mortgage, that it shall and may be lawful for

the said judge or justices of the inferior courts, on affidavit, to order

such sale to be postponed, the mortgager giving bond, with good and

sufficient security, in double the sum sworn to be due, for returning

such property when called for by the sheriff, which bond shall be as-

signable by the sheriff to the mortgagee, who may sue and recover

thereon ; but the jury shall be sworn to give at least twenty-five per cent,

damages, in case it shall appear that such application was intended for

delay only.

39. Purchasers at public sales of mortgaged property.—It shall be

the duty of purchasers of personal property, under the incumbrance of

mortfj^age, or mortgages, at any sheriff's, coroner's, [or] constable's sale, to

give bond and security to the said sheriff, coroner or constable, in double

the value of the property so sold, (of which the officer selling shall be

the judge,) conditioned not to move said property out of said state, and

deliver up the same to the mortgagee, his heirs, or assigns, on demand
made after foreclosure of said mortgage or mortgages. Provided the

mortgagee, his agent or attorney, shall tender an affidavit, previous to

the sale thereof, to the officer selling said property, stating that he, she,

or they, are just and bona fide mortgagees thereof, and that he, she, or

they, apprehend the loss of said property unless bond be given in terms

of this act.

ART. IV. LIENS.

SEC. I. MASONS AND CARPENTERS.

40. When authorized.—All debts which may hereafter become due

to any mason or carpenter in the counties of Richmond and Mcintosh,

the cities of Savannah, Macon, and Columbus, in this state, for work
done or materials furnished for building or repairing any house, in all

cases where said mason or carpenter shall not have taken personal secu-

rity for said debts, shall constitute and be an incumbrance on such house

and the premises to which it shall be attached superior in dignity to and

of higher claim than any other incumbrance whatever, no matter of what
nature or sort the same may be, and without regard to the date of such

other incumbrance.

41. Lien, when and how entered,—Every mason or carpenter build-

ing or repairing any house, shall, within three months from the time the

same is completed, cause to be recorded in the clerk's office of the coun-

37. Dec. 21, 1839, sec. 1, Pam. 138. 40. Dec. 22, 1834, sec. 1, Pam. 187.

38. Feb. 16, 1799, sec. 18, Prmce 424. 41. lb. sec. 2, ib.

39. Dec. 22, 1830, sec. 1, ib. 467.
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ties hereinbefore named, and the counties in which the cities of Savan-

nah, Macon, and Columbus, severally lie, where such building shall be

erected or repaired, his claim thereon, which said claim shall be in sub-

stance as follows :
" A. B., a mason or carpenter, (as the case may be,)

claims an incumbrance on the house and4)remises on which it is erected

of C. D., adjoining the lots or lands of E. F., and G. H., for the build-

ing or repairing (as the case may be) of said house;" for which service

he shall pay said clerk fifty cents ; and on the failure so to record said

claim, the said house and premises shall stand discharged from said in-

cumbrance, so far as respects any older lien or any subsequent bona fide
sale or assignment of the same.

t 42. When no lien.—If any mason or carpenter shall not build nor

repair any house by him undertaken to be built or repaired according to

his contract, the debt or demand for building or repairing the same shall

constitute no incumbrance on the house so built or repaired, or the

premises.

43. Commencement of suit.—Any mason or carpenter having an

incumbrance on a house and premises for the debt due for the building or

repairing of the same, shall, within twelve months from the time said debt

shall become due, institute a suit for the recovery of such debt in a court

having jurisdiction of the cause, and shall in his declaration describe the

house and premises on which the work was done ; and on the trial of

said cause, the jury shall find the amount due according to the evidence,

and shall moreover find specially that the same shall be levied on the

property described and proved in preference to any other claim whatso-

ever : Provided, that the claim of the plaintiff shall have been recorded

according to law ; and the court shall award judgment and execution

accordingly : and on the failure so to sue on said debt and prove the

same to judgment, the said debt shall be placed on the same footing of

any other simple contract or claim, and the said house and premises shall

stand discharged from the incumbrance created by this act.

44. Possession not to affect lien.—On the building or repairing of any

house, the same shall be delivered over to the possession and enjoyment

of the person for whom the same was built or repaired, without affecting

the lien created by this act.

45. Sale ofproperty ; proceeds how paid.—Whenever any house and

lot, or house and lands, subject to the incumbrance herein created, shall

be seized and sold by authority of any process or decree of any court in

this state, the same shall pass to the purchaser free from such incum-

brance, which incumbrance shall attach to the process of the sale in the

hands of the officer making it, on a notice as in cases of claim to money
raised under execution, which notice with the money shall be returned

to the court by the said officer.

46. Claims, how disposed of.—Whenever a claim of money made
under the foregoing section shall be disputed by either the plaintiff or

defendant in the execution, process, or decree on which the money was

raised, the court to which the return was made shall retain the amount

42. Dec. 22, 1834, sec. 3, Pam. 188. 45. Dec. 22, 1834, sec. 6, Fam. 189.

43. lb. sec. 4, ib. 46. lb. sec. 7, ib.

44. Ib. sec. 5, ib.
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thereof in the hands of the clerk, and order an issue to be made up to try

the validity of the claim ; upon the trial of which issue, should it be

determined against the claimant, he shall be adjudged to pay damages to

the person entitled to the money, not exceeding twenty per centum, as

the jury may assess, with interest from the date of the notice to retain,

and costs.

47. Priority of liens.—Any person or persons holding a lien on the

premises on which any building is about to be erected or repaired, may
give notice to the mason or carpenter about to build or repair a house on

said premises, before the said building or repairs shall be commenced, not

to proceed therewith ; and if the said mason or carpenter after having

received such notice shall proceed with such building or repairs, the

said mason or carpenter shall hold his lien on the said house and premises,

subject to the incumbrance of the person thus notifying him.

48. Repeal of previous acts.—All laws giving master-masons and

carpenters, or masons and carpenters liens or incumbrances on houses

erected or repaired, or materials found by them, be, and the same are

hereby repealed : Provided, however, that liens and incumbrances

created or attached by any of the aforesaid laws shall be held good and

valid in law and equity.

49. Made a public law.—All the provisions of an act entitled, ^' An
act to give masons and carpenters an incumbrance for debts due on ac-

count of work done, and materials furnished, in building or repairing

houses, on such houses and the premises to which they may be attached
;

and to repeal all laws on this subject, so far as relates to the counties of

Richmond and Mcintosh, and in the cities of Savannah, Macon, and

Columbus," passed on the twenty-second December, one thousand eight

hundred and thirty-four,* be, and the same are hereby extended to all the

counties of this state.

SEC. II. ON STEAMBOATS.

50. Persons entitled to lien on steamboats.—All persons employed

either as captain, pilot, engineer, first or second mate, fireman, deck hand,

or in any other capacity whatsoever, on all steamboats and other water

craft engaged in the navigation of the Chattahoochee, Altamaha, and
Ocmulgee rivers, for any debt, dues, wages, or demands, that he, she, or

they may and shall have against the owner or owners of said steamboat or

other water craft for personal services done, rendered or performed on board

the same, and for wood and provisions, [shall have] an exclusive lien on

said steamboat or other water craft against the owner or owners thereof,

superior in dignity to, and of higher claim than, all other incumbrances,

no matter of what nature or sort the same may be: Provided he, she, or

they shall demand and prosecute the collection of the same as herein-

after to be provided for, at anytime within twelve months after the same
shall become due and payable.

51. Entry of liens when the amount exceeds thirty dollars.—Whenever

47. Dec. 22, 1834, sec. 8, Pam. 189. 50. Dec. 11, 1841, sec. 1, Pam. 167.

48. lb. sec. 9, ib. 51. lb. sec. 2, ib. 168.

49. Dec. 28, 1837, sec. 1, ib. 169.

* See preceding ][ 40-48.
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any captain, pilot, engineer, first or second mate, fireman, deck hand, or

any other person employed on any steamboat or other water craft navi-

gating and running on the Chattahoochee river, shall have any claim or

demands against the owner or owners of said steamboat or water craft, for

services rendered on board the same, and shall be desirous of collecting

the same upon the said debt becoming due, and refusal to pay the same
upon demand made, he, she, or they, may, upon application to any judge

of the superior court, or justice of the inferior court in any county in

which said steamboat or water craft may then lie, upon the same arriving

at the landing port or place of destination to which the same has been

freighted, make affidavit before him of the amount due him, her or them,

for any labor or services by him, her or them done and performed on

board of any steamboat or other water craft, and specify the name there-

of; whereupon the said judge or justice of the inferior court shall grant

an order to the clerks of their respective courts, as the case may be, re-

quiring said clerk to enter up judgment upon said affidavit in favor of

said applicant for the amount sworn to be due ; and it shall be the duty

of said clerk to issue instanter an execution therefor against the owner or

owners of said steamboat or other water craft, and also against said steam-

boat or other water craft, to be directed to the sheriff of said county,

whose duty it shall be forthwith to levy said execution upon said steam-

boat or other water craft, and advertise and sell the same, under the same
rules and regulations as govern sheriffs' sales in other cases : Provided

the said demand shall exceed the sum of thirty dollars.

52. When under thirty dollars.—And when said sum shall be

for thirty dollars or under, then, and in that case, the application shall

be made to one of the justices of the peace in the district in which

said steamboat or other water craft may then be as aforesaid, the same be-

ing at the landing port or place to which the same was last freighted

;

and the said justice of the peace, upon the filing of the said affidavit,

shall issue execution thereon instanter for the amount sworn to be due,

against said steamboat or other water craft, and the owner or owners

thereof, and deliver the same to any lawful constable of the district afore-

said, whose duty it shall be forthwith to levy said execution on said

steamboat or other water craft, and return the same to the sheriff of the

county in which the same may be, whose duty it shall be to advertise

and sell as in other cases.

53. Claims, how contested.—Whenever any owner or other person

having control of any steamboat or other water craft against which any

proceedings may be had under the foregoing provisions of this act, and

may be desirous of contesting said claim or demand, on the ground that

the same or some part thereof is not due and owing, he, she, or they shall

file his, her, or their affidavit, denying that the whole or some part there-

of was due, at the time the applicant files his affidavit, as provided for in

the second section of this act ; but when only a part is denied on oath,

the amount admitted to be due shall be paid before the officer levying said

execution shall deliver up the property levied on, as hereinafter specified,

and that after the filing of the affidavit as above required in this section,

52. Dec. 11, 1841, sec. 2, Pam. 168. 53. Dec. 11, 1841, sec. 3, Fam. 168.
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and giving bond and good security residing in the county where such pro-

ceedings may be had, to the plaintiffs, in double the amount claimed, con-

ditioned for the [payment of the] eventual condemnation money and all

costs incurred thereon ; and whenever said affidavit and bond shall be

filed as aforesaid, the levying officer shall deliver up the property levied

on, and return the affidavit and bond to the next court in said county to

which said execution may have been returnable, upon which an issue

shall be made up and formed, and the truth of the same shall be tried by
a jury of said courts respectively at the first term of said court, unless good

cause be shown for a continuance ; but the same shall be continued only

for one term by each party ; and from the verdict rendered in such case

either party shall have the power or privilege to enter an appeal.

54. Extended to the Altamaha and, Ocmulgee rivers.—All the provi-

sions of this act shall apply to all steamboats and water crafts navigating

the Altamaha and Ocmulgee rivers, and that all persons who furnish

wood and provisions to said steamboats or other water crafts shall have

the same remedies as is hereinbefore provided.

55. To Savannah river,—The above recited act* be, and the same

shall be so amended as to include the Savannah river within the pro-

visions of the above recited act.

SEC. III. ON STEAM SAW-MILLS AND GOLD MACHINES.

56. Liens, when authorized on saw-mills.—All the provisions of this

[the] act, of which this act is an amendment, shall apply to all steam saw-

mills, at or near any of the water-courses in this state, in behalf of all and

every person or persons who may be employed by the owner or owners,

agents or superintendents, for services rendered, or for timber or firewood

of any description, provisions or supj3lies delivered to any such steam saw-

mill ; and that the same course shall be pursued for the recovery of any

such claim or claims, as is stated in section the second or third, of the act of

which the present act is an amendment : f Provided the demand for such

claim be first made to the owner or owners, agents, or any other person

having control of any steam saw-mill against which any proceedings may
be had under the provisions of the said act.

57. When authorized on gold machines.—All millwrights and build-

ers of gold machines in this state, shall be entitled to the same lien, and

shall enforce said lien in the same way as provided by this act and the

one to which it is amendatory.

54. Dec. 11, 1841, sec. 4, Pam. 168. 56. Dec. 17, 1842, sec. 2, Pam. 122.

55. Dec. 27, 1842, sec. 1, ib. 122. 57. lb. sec. 3, ib.

* See preceding If 50-54. t See ][ 51-53.
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ART, I, COMMON PLEAS OF AUGUSTA.

SEC. I. ORGANIZATION.

1. Mayor''s court established.—A mayor's court shall be established,

and the same is hereby created and established, in the city of Augusta,

to go into operation after the first day of January next ; and the afore-

said mayor of the city of Augusta shall be, and he is hereby consti-

tuted judge of said court.*

1, Dec. 19, 1817, sec. 2, Prince 481.

* Superseded. See post ][ (5.



COMMON PLEAS OF AUGUSTA. 631

2. Court of common pleas.—The court now known as the mayor's

court of the city of Augusta, shall be called the court of common
pleas for the city of Augusta.

3. Time of holding court.—The session of the court of common
pleas of the city of Augusta, shall hereafter be held on the fourth Mon-
days of February, May, August, and November, in each year, instead

of the times now fixed by law.

4. Judge absent, cleric or sheriff may adjourn court.—In the absence

of the judge of said court by indisposition, or otherwise, it shall be the

duty of the clerk or sheriff of said court to open and adjourn the same

from day to day, as circumstances may require.

5. Failure of court to meet, not to discontinue proceedings.—If the

said court, fiom any cause whatever, shall fail to meet, the proceedings

in said court shall not thereby be discontinued, but shall stand continued

over in the same manner as if such failure had not taken place ; and

the jury summoned to attend such court shall stand over and be con-

sidered as the jury for the next term, and be liable to attend at such

succeeding: term, any law, usage, or custom to the contrary notwithstand-

ing ; and all witnesses and jurors going to, attending on, and returning

from said court, shall be free from arrest on any civil process.

SEC. II. PRESIDING OFFICER.

6. Election of judge.—All elections for judge of the said court shall

be made by the city council of Augusta, the first to take place on the

first Saturday in November, eighteen hundred and forty-one, and then

every third year thereafter ; and in case of a vacancy occurring at any

time after the passage of this act, the said city council shall fill the same

at such time as they may determine.

7. How commissioned.—When any such election shall take place, it

shall be duly certified by the mayor of said city, to the governor of this

state, whose duty it shall be to commission the person who may be

elected for the regular term of three years, or to fill a vacancy, as the

case may be.

8. When judge is interested.—In all cases brought in the said court

where the judge thereof shall be a party, or interested therein, it shall

be the duty of a justice of the inferior court of Richmond county to

preside at the trial of the same.

9. Salary, how paid.—The said city council shall pay to the judge

of the court of common pleas, a salary, annually, of one thousand dol-

lars, in payments of two hundred and fifty dollars each, immediately

after each of the sessions of the said court, limited and appointed in

this act, and that the clerk of said court shall pay over to the said city

council, immediately after each session, all fees which the judge of said

court is now allowed by law.

2. ,1826, sec. 1, Prince 4S5. 6. Dec. 29, 1838, sec. 1, Pam. 64.

3. Dec. 27, 1842, sec. 2, Pam. 69. 7. Dec. 29, 1838, sec. 2, ib. 64.

4. Dec. 26, 1831, sec. 9, Prmce 489. 8. Dec. 21, 1829, sec. 4, Prince 487.

5. Dec. 17, 1818, sec. 2, ib. 481. 9. Dec. 30, 1836, sec. 9, ib. 491.
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SEC. III. CLERK AND SHERIFF.

10. Election of cleric and sheriff ; clerJc^s oath and bond.—It shall

and may be lawful for, and it is hereby made the duty of the city council

of Augusta, at their first regular meeting after the first day of January

in each and every second year, to elect by ballot, a clerk for the mayor's

court,* and a sheriff for the city of Augusta, who shall take an oath, and
give security as herein pointed out: that is to say, the clerk so elected

shall take the following oath before the mayor, or any member of the

city council :
" I do solemnly swear, or affirm, that I will truly and faith-

fully enter and record all the orders, decrees, judgments, and other pro-

ceedings of the mayor's court of the city of Augusta, and all other

matters and things which by law ought by me to be recorded, and that

1 will faithfully and impartially discharge and perform all the duties

required of me, to the best of my understanding ;" and such clerk shall

enter into bond, with one or more good and sufficient security or secu-

rities, to the governor for the time being, in the sum of one thousand

dollars, conditioned for the faithful discharge of the duties required of

him.

11. Privileges^ duty, and fees of cleric.—And the said clerk shall,

by virtue of his office, be justice of the peace, so far as to administer all

oaths appertaining to the business of his office ; and it shall be the duty

of said clerk to copy into a book of record, all the proceedings in said

court, for which he shall be allowed the sum of ten cents for every hun-

dred words of recording such proceedings, to be taxed in the bill of

costs ; and the said clerk shall also keep regular and fair minutes of all

the proceedings in the said court, which shall be signed by the judge of

the said court.

1 2. Sheriff's oath and bond.—And the city sheriff shall, in like manner,

take the following oath :
" I do solemnly swear (or affirm as the case may

be) that I will faithfully execute all writs, warrants, precepts and pro-

cesses, directed to me as sheriff of the city of Augusta, and true returns

make, and in all things well and truly, and without malice or partiality,

perform the duties of the office of sheriff of the city of Augusta, during

my continuance in office, and take only my lawful fees :" and an oath to

the same purport shall be taken by the deputy of the said sheriff, should

he think proper to appoint one, which he is hereby authorized to do in

like manner: and the said city sheriff shall enter into bond with two
good and sufficient securities to the governor for the time being, and his

successors in office, in the sum of ten thousand dollars, conditioned for

the faithful performance of his duty, by himself and his deputies; and

which bond the mayor or any member of council is authorized to take.

13. Teriure of office ; successors.—And the said clerk and sheriff shall

in every instance continue in office, until a successor shall be appointed

and qualified, notwithstanding the period shall have elapsed for which they

shall have been elected : and the clerk and sheriff upon going out of office,

10. Dec. 17, 1818, sec. 10, Prince 484. 12. Dec. 17, 1818, sec. 10, Prince 484.
11. lb. sec. 10, ib. 13. lb. sec. 10, ib.

* Now court of common pleas. See ante ][ 2.
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shall turn over to their successors, all papers and processes of what nature

or kind soever in their possession : and the said succeeding sheriff shall be

empowered and required to carry into effect any levy made by his prede-

cessor, and shall make titles to the purchasers for all the property sold under

execution, and not conveyed by his predecessor : and the same remedy

may be had against the said clerk and sheriff, as is prescribed by the

judiciary act against clerks and sheriffs, in the respective counties of this

state.

14. Vacancies, how filled.—Wlien any vacancy shall hereafter hap-

pen in the office of the clerk or sheriff of the court of common pleas of

Augusta, by death, resignation or otherwise, the city council shall pro-

ceed to fill such vacancy as soon as practicable ; and until the same is

filled, the marshal of the city shall be competent and it shall be his duty

to serve any process issued from or returnable to said court, directed to

the sheriff of said city.*

15. Suits against sheriff and cleric.—The sheriff and clerk of said

court shall be liable to be sued in said court, in the same names in which

other parties are made defendants ; and when the clerk of said court

shall be defendant in any suit or action, it shall be the duty of said

clerk to copy the petition upon which said suit is founded, and annex a

process thereto, which shall be signed by the judge of said court, and

shall be served in the same manner as in other cases ; and it shall be the

duty of the clerk aforesaid to make out final process in any case in which

he may be interested, which shall be signed by the judge of said court,

and executed as in all other cases ; and when the sheriff of the court

aforesaid shall be defendant in any suit brought before the court afore-

said, it shall and may be lawful for the marshal of the city, or any one

of the city constables, to effect service on said city sheriff, and such ser-

vice shall be deemed good and valid ; and it shall moreover be lawful for

the marshal, or any city constable, to execute all processes against the

sheriff, and the proceedings thereon shall be the same as in other courts,

SEC. IV. JURISDICTION.

16. General jurisdiction.—The court of common pleas of said city,

shall have jurisdiction of all cases where the defendants reside in said city,

in which the debt (exclusive of interest) or damages claimed, shall be

above the jurisdiction of a justice's court, and shall not exceed the

sum of five hundred dollars ; and of all claim causes, where personal

property is levied on under executions from said court.

17. Insolvent debtors; concurrent jurisdiction with superior court.—
The judge of the court of common pleas of the city of Augusta, shall

have concurrent jurisdiction, with the judges of the superior courts and

justices of the inferior court, in all cases where any debtor shall be ar-

14. Dec. 24, 1835, sec. 5, Prince 490. 16. Dec. 30, 1836, sec. 3, Prince 490.

15. Dec. 19, 1828, sec. 6, ib. 486. 17. Dec. 24, 1832, sec. 1, ib. 489.

* By the act of Dec. 23, 1840, the clerk of the city council is authorized, in case

of vacancy in the office of clerk of the couri of common pleas, "to sign and issue

any process as clerk of said court" ad interim. See Pam. 164.
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rested and committed to jail in Richmond county, under mesne process,

or under execution from any of the courts of this state ; and wlien any

application shall be made by any such debtor to the judge of the court

of common pleas, for the benefit of the insolvent laws, the same pro-

ceedings shall be had in said court of common pleas, as is now required

by law, when such application is made to the judges of the superior

courts or justices of the inferior court.

18. Suggestion of fraud.—When any application shall be made to

said court by any insolvent debtor or debtors, for the benefit of the act

for the relief of honest debtors, and a suggestion of fraud or conceal-

ment, or both, shall be made by the creditor or creditors of said debtor or
' debtors, the said suggestion shall be tried before the special jury.

^ 19. Jurisdiction in cases ofhabeas corpus.—The judge of the said court

of common pleas shall, in the absence of the judge of the superior [court,]

have concurrent jurisdiction with the justices of the inferior court in all

matters of habeas corpus, and shall also have full power and authority to

issue warrants upon criminal charges, to examine persons apprehended

under said warrants, and to commit, discharge, or admit to bail in the

same manner that a justice of the peace may now do : Provided, that

the offence charged, and upon which the said judge may issue his war-

rant, hath been committed, or that the same is alleged to have been com-
"11 mitted in the said city of Augusta.

20. Attachments and evidence, how regulated.—All laws regulating

attachments, in relation to evidence, and the taking of depositions by in-

terrogatories, in force in the superior courts of this state, shall be of force

in the city court.

21. Testimony de bene esse and duces tecum.—All laws of force in the

superior courts of this state in relation to the taking of evidence by inter-

rogatories under commission or de bene esse, and in relation to subpoenas

duces tecum^ shall be of force in the court of common pleas of Augusta.

SEC. V. COMMENCEMENT OF ACTION.

22. Joint obligors may be sued separately.—In all cases where a suit

shall be instituted in the said court, on a bond, note, or other written

obligation, subscribed by several persons, and which in its nature is

joint, several, or joint and several, or upon any joint, or joint and several

contracts whatever, whether verbal or written, express or implied, and

whether made by copartners in trade or any other persons whatever, it

shall be lawful to commence suit against any one or more of the persons

who have signed such instrument of writing, or who are parties to or

bound by such contract, and who shall reside within the jurisdiction of

said court, and a sevice upon any one or more of the persons against

whom the action is commenced, shall be deemed a sufficient service to

enable the party plaintiff to proceed with his said suit or action, against

the person or persons so served, and the court may give judgment accord-

ingly.

18. Dec. 26, 1831, sec. 6, Prince 489. 21. Dec. 22, 1834, sec. 3, Prince 490.

19. Dec. 21,1829, sec. 2, ib. 487. 22. Dec. 17, 1818, sec. 4, ib. 482.

20. Dec. 19, 1828, sec. 1, ib. 486.
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23. Suits, when commenced.—All suits in said court shall be com-
menced at least ten days before the time to which they are returnable, and

the process shall be served on the defendants at least eight days before the

session of said court.

24. Suits, how instituted.—All suits or causes, cognizable by, and

which may be commenced in the mayor's court of the city of Augusta, shall

be by petition to the said court ; which petition shall plainly, fully, and

distinctly set forth the plaintiff's charge, allegation, demand, or cause of

action, and shall be signed by the plaintiff, or his, her, or their attorney ; to

which petition the clerk of the mayor's court shall annex a process signed

by him, which process shall bear test in the name of the mayor, as judge

of said court, and shall be directed to the sheriff of the city of Augusta,

requiring the defendant or defendants to appear at the court, to which the

same shall be made returnable, and shall be served on the defendant or

defendants, at least five days before the return thereof, by delivering a

copy to such defendant or defendants, or by leaving such copy at his, her,

or their most notorious place or places of residence ; and all process

issued and returned in any other manner than as herein directed shall be

null and void.

25. Distress ivarrants.—The judge of said court, or the mayor, or

any member of the council of the said city, shall be authorized to issue

warrants directed to the sheriff of said city, authorizing him to distrain

for rent in arrear : Provided the sum claimed be within the jurisdiction of

said court, and all subsequent proceedings shall be the same in said court,

as if the said warrants had been issued by a judge of the superior, or jus-

tices of the inferior court.

26. Return of distress warrants.—In all cases of the return of any
distress warrant or mortgage execution, to said court, for further proceed-

ings, the same fee shall be paid by the plaintiff, as in other cases of like

amount.

27. Actions for rent ; sci. fa. against bail.—All actions commenced
in said court for the recovery of rent, or arrear, shall be tried at the

first term, unless good cause be shown for a continuance ; and judgment
shall be given upon all writs of scire facias against bail at the term of
said court to which they may be returnable, unless sufficient cause be
shown for a continuance.

28. Consolidation of actions.—The said mayor's court shall not

maintain jurisdiction of more than one case at the same term between

the same parties, when such causes can be legally joined in one action,

although the same may be on different contracts; but the same shall on

motion be consolidated, and the defendant shall not be bound to pay any
more cost than would have accrued on one action ; and when on such

consolidation the amount demanded shall exceed the jurisdiction of said

court, as hereinbefore expressed, the plaintiff shall be nonsuit.

29. Process against non-resident defendants.—In all cases where a

suit shall be instituted in the said court, on any open account, bond,

note, or other obligation in writing, against two or more persons, and any

23. Dec. 30, 1836, sec. 8, Prince 491. 27. Dec. 21, 1829, sec. 5, Prince 487.

24. Dec. 17, 1818, sec. 3, ib. 482. 28. Dec. 9, 1822, sec. 4, ib. 485.

25. Dec. 30, 1836, sec. 4, ib. 491. 29 Dec. 21, 1829, sec. 6, ib. 487.

26. Ib. sec. 7, ib.
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of the defendants in said suit shall reside out of the city of Augusta, the

clerk of said court shall make out an original petition and process,

and a copy or copies thereof for each county in which the defendant or

defendants may reside ; and it shall be the duty of the plaintiff or his

attorney, to deliver the said original and copy to the sheriff of the county

in whicli the defendant or defendants may reside, whose duty it shall be

to serve the same, and to make due return thereof to the said court, and
the plaintiff shall then proceed as in other cases: Provided, that at least

one of the defendants reside in said city, and be served with process.

30. Defendant must reside withiji the corporate limits.—All suits,

instituted in the court of common pleas of the city of Augusta, shall in

future be confined to party defendants, who reside at the time of com-
mencing suit within the corporate limits of the city of Augusta.

31. Attachments, when and how issued and levied.—It shall and may
be lawful for the mayor, or any member of the city council of the city of

Augusta, to issue attachments returnable to the mayor's court in cases

(within the jurisdiction of said court) where both debtor and creditor

shall reside without the limits of the state of Georgia, or where the

debtor alone resides without those limits, or where a debtor shall be
actually removing from the city of Augusta, or so absconds or conceals

himself, that the ordinary process of law cannot be served upon him, in

the same manner, and upon the same terms, as are prescribed for the

issuing attachments returnable to the superior and inferior courts of this

state ; which attachment shall be directed to the sheriff of the city of

Augusta, and shall be levied upon the property of the defendant, within the

corporate limits of the said city, in like manner as is prescribed for the levy

of attachments, returnable to the superior and inferior courts of this state.

32. How attested and advertised.—Provided, that every attachment

shall bear test in the name of the mayor or member of council issuing the

same, and shall be by the city sheriff publicly advertised at the door of

the house in which the mayor's courts are holden, at least five days be-

fore the sitting of the court; and the proceedings under attachments in

the mayor's courts shall be the same in all cases where such proceedings

can be made applicable, as are prescribed by the attachment acts of force

in this state.

33. 31ay issue attachments in all cases.—The judge of the said court

of common pleas, or any member of the city council, shall have full

power and authority to issue attachments, which shall be returnable to

the said court, and within the jurisdictional amount of the same, in all

those cases where a judge or other officer may now, according to law,

issue attachments.

34. Jurisdiction in cases of garnishment.—Said court shall have

jurisdiction in all cases in garnishment, as well w4ien the debt of the

garnishee to the defendant shall exceed, as when it shall fall short of, the

sum of three hundred dollars.^

30. Dec. 21, 1830, sec. 1, Prince 4S1. 33. Dec. 21, 1829, sec. 3, Prince 487.

31. Dec. 17, 1818, sec. 9, ib. 483. 34. Dec. 22, 1834, sec. 2, ib. 490.

32. Ib. sec. 9, ib.

* See ante, chap, xx, H" 115-120, p. 560.
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35. Affidavit for hail, and subsequent proceedings.—In all cases

where bail shall be required, the party requiring bail shall make oath

before the mayor, or any member of the city council, or before, any one

of the judges of the superior courts, the justices of the inferior courts, or

justices of the peace, within this state, of the amount claimed by him,

and that he has reason to apprehend the loss of said sum, or some part

thereof, if the defendant or defendants is or are not held to bail. And
the subsequent proceedings shall conform to those prescribed in cases of

bail in the superior and inferior courts, by the judiciary act of force in

this state, due regard being had to the nature of the different tribunals.*

36. T3ail before declaration filed.—Whenever bail shall be required

in any case about to be instituted in said court. It shall be lawful and

sufficient to serve the defendant with a process and copy of the affidavit

as in cases of bail pending the action, and at the term to which the said

process is returnable, the plaintiff shall file his declaration, and the subse-

quent proceedings shall be as in other cases ; and whenever such process,

with a copy of the affidavit annexed, and a copy or copies of such

process and affidavit, shall be placed In the hands of the sheriff of said

court. It shall be the duty of said sheriff to arrest the defendant or defend-

ants, to serve him, her, or them, with a copy or copies of said process

and affidavit, and to deal with him, her, or them, as is now required by

the laws of force In this state, regulating cases where bail is required.

SEC. VI. DEFENCE, TRIAL, AND EVIDENCE.

37. Appearance and answer.—The defendant or defendants shall

appear at the court, to which the petition and process shall be return-

able, and on or before the last day of the said court, shall make his, her,

or their defence or answer in writing, which shall, plainly, fully, and dis-

tinctly set forth the cause of the defence, and be signed by the party

making the same, or his, her, or their attorney ; which said answer may
contain as many several matters, not inconsistent with each other, as may
be deemed necessary for the defence :f Provided, that no person shall be

permitted to deny any deed, bond, bill, single or penal, note, draft, re-

ceipt, or order, unless he, she, or they shall make affidavit of the truth

of such answer at the time of filing the same. And the said petition

and answer shall be sufficient to carry the cause to the jury. And no

dilatory answer shall be received, unless affidavit be made of the truth

thereof.

38. Judgment by default.—If any defendant shall fail to appear

and answer as aforesaid, the court may, on motion, give judgment by

default, but the cause shall nevertheless be tried by a jury at the succeed-

ing term ; and no cause cognizable in said court shall be tried at the

first term.J

35. Dec. 17, 1818, sec. 5, Prince 482. 37. Dec. 17, 1818, sec. 3, Prince 482.

36. Dec. 26, 1831, sec. 8, ib. 489. 38. lb. sec. 3, ib.

* See ante chap, xx, ^ 131-136, p. 564. f But sec post T[ 39.

X Except suits for rent, and sci. fa. against bail. See ante T[ 27.



638 COURTS OF SPECIAL JURISDICTION.

39. Contradictory pleas.—Any defendant in any cause, in said court,

shall be allowed to plead as many pleas as he or she may think necessa-

ry to his or her defence, notwithstanding the same may be contradictory

to each other.

40. Excessive sets-off may he pleaded.—Tn all cases brought in said

court, the defendant or defendants may plead any set-off, notwithstanding

the same may exceed in amount the jurisdiction of said court ; but no

judgment shall be rendered on said set-off in favor of the defendant or de-

fendants, for a sum greater than five hundred dollars.

41. No plea filed, plaintiff may prove demand.—In all cases where
the defendant shall fail to plead, judgment may be entered by the

court at the first term, upon proof of the plaintiff's claim or demand,

but the defendant shall be allowed an appeal from such judgment within

the time, and in the manner now prescribed by law.

42. Trial of civil causes ;
jurors, how drawn.—The mayor's court of

the city of Augusta, shall have cognizance of all causes of a civil nature,

SiC, which shall be tried by a jury of twelve men, to whom shall be ad-

ministered the oath prescribed by the judiciary act of seventeen hun-

dred and ninety-nine, for jurors in other courts,* which trial shall be

final jf but the judge of said court may, nevertheless, grant a new trial

when, in his opinion, the principles of law and justice, and the rights

of the case require it. And the mayor is hereby authorized and em-

powered, in term time or vacation, to draw and empannel jurors for the

trial of such causes, who shall be resident within the jurisdiction of said

court, and who shall be qualified and liable to serve as petit jurors in the

superior and inferior courts of this state, and to cause the said jurors

to be summoned by the city sheriff at least five days before the sitting

of the court, and to fine them for non-attendance or misconduct, not ex-

ceeding ten dollars for any one offence.

43. Specialjurors, how drawn.—Immediately after the passing of this

act, and every second term thereafter, it shall be the duty of the judges

of said court, with the aid of the clerk and sheriff of said court, to select

from the list of tax returns made to the city council of Augusta, fit and

proper persons to serve as special jurors in said court, who shall reside

in said city; and it shall be the duty of the clerk of said court, to make
out tickets with the names of the persons so selected, which tickets shall

be put in a box to be provided by the clerk, which box sliall have two

apartments, marked number one and two ; and the clerk shall imme-

diately after receiving such list fairly enter the same in a book to be pro-

vided by him for that purpose, which said box shall be locked and sealed

up by the judge and placed in the care of the clerk, and the key in the

care of the sheriff, and no jury shall be drawn and empannelled but in

the presence of the judge in open court; and it shall be the duty of the

judge in open court, at each time, to unlock and break the seal, and

cause to be drawn out of the apartment of the said box marked number one,

39. Dec. 29, 1838, sec. 3, Pam. 65. 42. Dec 17, 1818, sec. 1, Prince 481
40. lb. sec. 4, ib. 43. Dec. 26, 1831, sec. 3, ib.

41. Dec. 30, 1836, sec. 5, Prince 490.

* See oath of petit jury, ante, chap, xxi, *![ 51, p. 583.

t Appeals allowed. See post T[ 49.
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twenty-three* names, to serve as special jurors at the next term of said

court, which names so drawn out, shall, after an account is taken of

them at each time of drawing, be deposited in the other apartment of

such box marked number two ; and when all the names shall be drawn
out of the apartment number one, as aforesaid, they shall commence
drawing from number two and placing in number one, and so on alternately.

44. How summoned.—The twenty-three persons whose names shall

be drawn, as aforesaid, shall be summoned in the same manner as petit

jurors now are in said court, and in case of failure of any of them to

attend, each of them so failing shall be fined in a sum not exceeding

twenty dollars.

45. Number of special jurors.—It shall and may be lawful for said

court to draw at each term and have summoned for the trial of causes

therein pending, thirty-six special jurors, from which number, or any

number attending, not less than eighteen, (except by consent of parties,)

a jury shall be selected in the manner now provided by law.

46. Witnesses, how summoned.—The clerk of the mayor's court shall

be, and he is hereby authorized and required to issue subpoenas to com-
pel the attendance of witnesses upon the application of any party in a

cause pending in said court, which subpoena shall be directed to the

person whose attendance shall be required, when such person shall re-

side within the limits of the corporation of Augusta, which subpoena shall

express the cause and the party at whose suit it shall be issued, and shall

be served by the city sheriff or any other person, on said witness, at least

one day before the court to which it shall be returnable. And the affi-

davit of the person serving the same, shall be sufficient evidence of such

service ; and witnesses thus subpoenaed shall be bound to attend till the

cause in which he. she, or they shall be summoned, shall be tried, and

on failure to attend, shall be subject to attachment, and also to an action

at the suit of the party aggrieved by his, her, or their non-attendance.

47. Witnesses fees.—Each and every witness shall be allowed

fifty cents per day for each and every day he, she, or they attend, by
virtue of such subpoena, to be recovered in the manner pointed out by
the laws now in force for the recovery of the amount due witnesses for

their attendance on the superior and inferior courts of this state.f

48. Interrogatories.—Where any witness resides beyond the limits of

the corporation of Augusta, it shall and may be lawful for either party,

on giving at least three days' notice to the opposite party, or his, her, or

their attorney, accompanied with a copy of the interrogatories intended

to be exhibited, to obtain a commission from the clerk of the court,

directed to two or more persons as commissioners, to examine all and

every such witness or witnesses on such interrogatories as the parties

may exhibit, and such examination shall be read at the trial on motion

of either party.

44. Dec. 26, 1831, sec. 4, Prince 488. 47. Dec. 17, 1818, sec. 6, Prince 483.

45. Dec. 29, 1838, sec. 5, Pam. 6.5. 48. lb. sec. 7, ib.

46. Dec. 17, 1818, sec. 6, Prince 483.

* Thirty-six special jurors. See post If 45.

t See ante, chap, xxi, ][ 57, p. 584.
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SEC. VII. APPEALS, JUDGMENT, EXECUTION, AND SALE.

49. Appeal allowed.—In case either party shall be dissatisfied with

any verdict rendered in any cause in said court, an appeal shall be

allowed to such party, upon compliance with the law now of force regu-

lating appeals ; but the said appeal shall not be transmitted to the supe-

rior court as heretofore, but shall be tried as hereinafter directed.

50. Appeals, how tried.—When any appeal cause in said court shall be

called for trial, it shall be the duty of the clerk to furnish [a] list of special

jurors in attendance, and a jury of twelve shall be struck in the same
way and manner as is now required by law in the superior courts ; and

in case a sufficient number of special jurors should not attend, the court

shall have power to attach and bring in those who are in defiult, or to

summon tales jurors, or both. And on all special jury trials in said court

the jury shall have the same power to assess damages as special juries

have in the superior court, and shall be sworn, " well and truly to try the

causes submitted to them, and true verdict to give according to law and

evidence."

51. Costs in appeal cases ; appropriation ofjury fines.—In all appeal

causes in said court, the same costs shall be taxed as are taxed in the

superior court in such cases; and all the expenses of furnishing record

books, dockets, firewood for clerk's office, and stationery for the use of

said court, shall be paid out of the money that may be collected for

jury fines, and the balance remaining at each term after paying said ex-

penses, shall be paid to the city council of Augusta.

52. Lien of judgments.—All judgments obtained in said court shall

have a lien on all property belonging to defendant throughout the state,

and all executions shall be directed to the city sheriff, and all and

singular the sheriffs of the state of Georgia, and may be levied on property

throughout the said state: Provided, that the city sheriff shall levy all

executions on property within the limits of the corporation.

53. Foreclosure of mortgages.—All mortgages upon personal property

for an amount within the jurisdiction of said court, may be foreclosed in

the said court, in the same way and manner as in the superior or inferior

court, and all subsequent proceedings thereon shall be in said court,

and such as are prescribed by the law now of force.

54. Executions, how issued.— All executions shall be issued and

signed by the clerk of the mayor's court, at any time after the signing

of the judgment by the party or his attorney ; and shall bear teste in

the name of the mayor as judge of said court, and shall be directed to

the sheriff of the city,"* and may be levied upon the estate, both real

and personal, of the defendant or defendants, or issue against the body

of the defendant or defendants, at the option df the plaintiff, which ex-

ecution shall be of full force until satisfied.

55. Illegality of executions.—And in all cases of illegality of exe-

cution, or claims of property, levied upon by virtue of any execution

49. Dec. 26, 1831, sec. 2, Prince 488. 53. Dec. 30, 1836, sec. 6, Prince 491.

50. Dec. 26, 1831, sec. 5, ib. 488. 54. Dec. 17, 1818, sec. 8, ib. 483.

51. Ib. sec. 7, ib. 55. Ib. sec. 8, ib.

52. Dec. 19, 1828, sec. 5, ib. 486.

* And all and singular the sheriffs of the state of Georgia. See ante ][ 52.
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issuing from the mayor's court, the like proceedings shall be had thereon

as are prescribed in cases of executions issuing from the superior and

inferior courts of this state, by the judiciary act of seventeen hundred

and ninety-nine.

56. Stay of executions.—Any party against whom a judgment may
be entered, may stay the levy of execution for the space of sixty days,

on payment of all costs, and giving good and sufficient security within

four days after judgment for the payment of the debt so recovered, and

all future costs w'hich may accrue therein ; and if such party shall fail

to pay the same agreeably thereto, execution may issue against such

party and the security, without any other proceeding thereon.

57. Sheriffs^ sales, how advertised.—And it shall be the duty of the

sheriiSf to give at least ten days'* notice in one of the public gazettes of

the city of Augusta, of all sales of property executed by him, and also

to advertise the same at the court-house and market-house in said city,

and which advertisement shall make known the names of the parties to

the execution.

53. Days of sale.—The sale day of the sheriff of said city shall be

on the first Tuesday in the month ; and in all cases of levy on real

estate, or negroes, the time of advertising and all other proceedings shall

be the same as is required by law of the county sheriffs in similar cases.

SEC. VIII. COURT FEES.

59. Fees allowed.—The tax or court fee in cases hereafter broug-ht in

said court of common pleas of Augusta, shall be after the following rate,

namely: In all cases when the sum claimed does not exceed one hun-

dred dollars, one dollar; when the sum claimed exceeds one hundred

dollars, and does not exceed two hundred dollars, two dollars ; when the

sum exceeds two hundred dollars, and does not exceed three hundred

and fifty dollars, three dollars ; when the sum exceeds three hundred and
fifty dollars, four dollars ;f which tax or fee shall be paid to the clerk of

saiti court, before he shall be bound to issue any process.

60. Cleric to collect fees in advance.—It shall be the duty of

the clerk of said court, upon the institution of any suit, to collect and
receive from the plaintiff the fee which is allowed by law to the judge

of said court, and required to be advanced at the institution of said suit.

61. Fees of officers.—The clerk of the mayor's court, and the sheriff

of the city of Augusta, shall be authorized to charge, demand, and re-

ceive the same feesj that the clerks of the superior courts, and the sheriffs

of the respective counties in this state, are by law authorized to charge,

demand, and receive for the performance of similar duties ; and shall

56. Dec. 21, 1S29, sec. 8, Prince 487. 59. Dec. 27, 1842, sec. 3, Fam. 69.

57. Dec. 17, lS17,sec. 8, ib. 483. 60. Dec. 19, 1828, sec. 4, Frince 486.
58. Dec. 9, 1622, sec. 3, ib. 485. 61. Dec 17, 1818, sec. 1 1, ib. 485.

* Thiriy days as to real estate. See succeeding "[[ 58, andante chap, xxii, ^
53, 54, p. 607.

t The act of Dec. 22, 1834, of which this act is amendatory, declares that " on
each claim case, on each traverse of an answer to a summons in garnishment, on
each appeal case, and on each suggestion of fi'aud, (where any debtor shall apply
for the benefit of the insolvent laws,) the sum of three dollars shall be taxed. {See
Prince 489.

I See Table of Fees.

41
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have the same remedy for enforcing payment of their fees respectively

as are employed by those officers respectively.

62. Fees of attorneys.—The attorneys practising in said court shall

receive as a tax fee on all suits brought before said court, and perfected

to judgment, the sum of three dollars, and on all suits brought and set-

tled before judgment, the sum of two dollars.

ART. II. COMMON PLEAS AND OYER AND TERMINER OF
SAVANNAH.

SEC. I. ORGANIZATION.

63. Organization of court of common pleas and oyer and ter-

miner.—There shall be organized in the city of Savannah, on the last

Monday in October next, a court of record, to be styled the court

of common pleas and oyer and terminer, for the city of Savannah,

which said court shall have cognizance of civil cases, in assumpsit,

debt, covenant, trover, and of actions on the case when the damages or

cause of action shall not exceed the sum of two hundred, nor shall be

less than thirty dollars, and the said court shall have criminal jurisdiction

of all minor offences committed within the limits of the city of Savan-

nah, and which do not subject offenders to confinement in the peniten-

tiary.

64. Jurisdiction of mayor'*s court transferred.—All suits and other

processes which have been instituted or ordered in the mayor's court of

Savannah, and which shall remain undecided and unexecuted on the

last Monday in October next, shall be transferred to the court created

'by this act, and it shall be the duty of the court to proceed to the deter-

"mination and trial of all such suits, conformably to the provisions of this

act ; and the records of the said mayor's court are hereby declared to

be a part of the records of the court created by this act ; and the clerk

^'bf this court shall, upon motion first made to the court for that purpose,

''issue execution upon all judgments which have been or may be obtained

;' in the said mayor's court.

; 65. Time of holding courts.—The sessions of said court shall be

^quarterly, namely, on the first Monday of February, May, August,* and
" November.

&Q. Time of holding courts changed.—The third quarterly session

; of the court of common pleas and of oyer and terminer, for the city

'of Savannah, shall be held on the first Monday in July, instead of the

first Monday in August, as prescribed in said act.

67. Judge absent, clerk or sheriff may adjourn court.—In the ab-

sence of the judge of the said court, by indisposition or otherwise, it

shall be the duty of the clerk, or sheriff of the same, to open and ad-

journ said court, to such day as the judge may in writing direct.

- 62. Dec. 19, 1828, sec. 3, Prince 4S6. 65. Dec. 7, 1841, sec. 2, Fam. 77.;

63. Dec. 18, 1819, sec. 1, ib. 491. 66. Dec. 27, 1842, sec. 1, ib. 68. oi

64. Ib. sec. 23, ib. 495. 67. Dec. 26, 1837, sec. 1 1, ib. 85.'

* But see succeeding T[ 66.
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SEC. II. PRESIDING OFFICER.

68. Election of judge.—The judge of said court shall be elected by

the legislature immediately after the passing of this act, and shall hold

his office for the term of three years, unless removed therefrom by the

governor on the address of two-thirds of both houses of the general as-

sembly for that purpose, and the said judge shall have power and authority

to hear and determine all civil causes, of which the said court has juris-

diction, and to give judgment and award execution thereon.

69. Oath of judge.—The said judge, before he enters upon the

duties of his office, shall take the following oath or affirmation, either

before the governor or before commissioners by him for that purpose

appointed, to wit :
" I do solemnly swear, or affirm, that I will administer

justice without respect to persons, and do equal right to the poor and to

the rich, and that I will faithfully and impartially discharge and perform

the duties incumbent upon me as judge of the court of common pleas

and of oyer and terminer for the city of Savannah, according to the best

of my abilities and understanding, agreeably to the constitution of this

state and the Constitution of the United States : so help me God."

70. Judgc^s salary ; how paid.—The salary to be allowed the judge

of the said court shall be thirteen hundred dollars, to be paid quarterly

by the treasurer of the city of Savannah, out of the funds of the corpo-

ration of said city.

71. Judge''s salary reduced.—From and after the expiration of the pre-

sent term of office of the judge of said court, the salary thereof shall be

fixed at the sum of six hundred dollars per annum.

SEC. III. RECORDER.

72. Recorder's duty and fees.—The recorder of the city of Savan-
nah shall, in the event of the absence of the solicitor-general of the dis-

trict, prosecute all delinquents for crimes and offences cognizable by said

court, and the said recorder, in all criminal prosecutions conducted by
him, shall be entitled to receive the same fees as by law are allowed to

the solicitors-general of the state, reserving to the solicitor-general of the

district the right to conduct such prosecutions, and to receive the same
fees as are allowed by law in the superior courts of this state.

SEC. IV. CLERK AND SHERIFF.

73. Election ofclerk and sheriff.—The clerk and sheriff hitherto of the

mayor's court of Savannah, shall be the clerk and sheriff of the court

created by this act, but such clerk and sheriff shall continue to perform

all the duties required of them by the ordinances of the mayor and alder-

men of the city of Savannah, and the said clerk and sheriff are hereby

68. Dec. 18, 1819, sec. 2, Prince 492. 71. Dec. 26, 1837, sec. 14, Pam. 86
69. lb. sec. 20, ib. 494. 72. Dec. 18, 1819, sec. 13, Prince 493.
70. Ib. sec. 20, ib. 494. 73. Ib. sec. 12, ib.
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declared to be entitled to the same fees as are by law allowed to the

clerks and sheriffs of the superior and inferior courts of this state.

74. Oath of clerk and sheriff.—The clerk and sheriff of the court

created by this act, shall respectively take the oath required by the judi-

cial statute of this state, to be taken by the clerks of the superior and
inferior courts,* and by the sherifis of the counties,f excepting that in the

clerks' oath, the following words shall be substituted, (after the words
" and other proceedings,")—" of the court of common pleas and of oyer

and terminer for the city of Savannah," and in the sheriffs' oaih the

san)e style of the court shall be inserted after the words " as sheriff,"

and the said oaths the judge of the said court or the mayor of the city

of Savannah, is hereby empowered to administer.

75. Duty of clerh.— All the duties and liabilities attached to the

clerks of the superior and inferior courts, and to the sheriffs of the coun-

ties, are hereby attached to the clerk and sheriff of this court, and the

judge of said court is empowered to exercise the same authority over the

clerk and sheriff, as is legally exercised by the judges of the superior

courts over the clerks of the superior courts, and over the sheriffs of

the counties.

76. Records of proceedings ; minutes.—The clerk of said court shall

copy into a book of record to be provided by the mayor and aldermen

of Savannah, all the proceedings in all the civil cases in said court,

which entry of record shall be made within twenty days after the deter-

mination of any cause, and the clerk shall be allowed ten cents for every

hundred words of recording such proceedings, to be taxed in the bill of

costs ; and the said clerk shall keep from day to day, regular minutes of

the proceedings of said court, which shall be signed by the judge.

77. Sheriff and clerk when parties.—The sheriff and clerk of said

court, may sue and be sued in said court, and when the clerk of the same
shall be defendant in any suit or action, it shall be the duty of said clerk

(if required) to copy the petition upon which said suit is founded, as

in other cases, and annex a process thereto, which shall be signed by

the judge of said court, and shall be served in the same manner as in

other cases, and it shall also be the duty of the clerk aforesaid, (if

required,) to make out final process in any case in which he may be

interested, as in other cases, which shall be signed by the judge aforesaid,

and executed as in other cases ; and when the sheriff of the court afore-

said, shall be plaintiff or defendant, in any suit brought before the court

aforesaid, it shall and maybe lawful for the marshal of the city of Savan-

nah, or any one of the city constables, to execute all lawful processes for

or against said sheriff, and all such process shall be directed to the mar-

shal of the city of Savannah, and all and singular, the constables of

said city, and the proceedings thereon, shall be as in other cases.

74. Dec. 18, 1819, sec. 18, Prince 494. 76. Dec. 18, 1819, sec. 14, Prince 493.

75. lb. sec. 15, ib. 493. 77. Dec 26, 1837, sec. 10, Pam. 85.

* For which see ante, chap, xix. f[ 60, p. 509.

t For which see ante, chap. xix. \ 84, p. 514.
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SEC. V. CONSTABLES.

78. Constables^ duty.—Such persons as have been, or may hereafter

be drawn, or chosen by the mayor and aldermen of the city of Savannah

as constables for said city, shall be compelled to attend the terms of said

court, to execute the orders and processes of said court ; and on failure

of such attendance, after having been required to do so by the sheriff of

said court, that the judge of said court is hereby authorized and em-

powered to proceed against any defaulter by an attachment for contempt.

SEC VI. JURISDICTION.

79. Generaljurisdiction.—The court of common pleas and of oyer and

terminer for the city of Savannah, shall have jurisdiction in all civil cases

(except such as involve title to real estate, or which may fall within a

magistrate's jurisdiction) where the sum claimed, or the demands of the

plaintiff should not exceed the sum of three hundred dollars exclusive of

interest, and that the said court shall have jurisdiction to the same extent

in cases of attachments.

SO. Jurisdiction over claim cases.—And of all claim cases, where

personal property is levied on, under execution from said court.

SEC. VII. COMMENCEMENT OF ACTION.

81. Commencement of suits.—All suits in said court shall be com-

menced at least fourteen days before the time to which they are returnable,

and the process shall be served on the defendants at least twelve days

before the session of the court: Provided, herein, that the provisions of

this section shall not extend to cases of attachment, which shall be issued

in the manner now prescribed by law.

82. Process and service.—The process in civil suits in said court

shall be conformable to the eighth section of the judicial statute of this

state, excepting that the process to all suits in said court shall be annexed

by the clerk of the court, and served by the sheriff of the same, ten days

before the return thereof; and for conducting proceedings in said court,

the provisions contained in the ninth section of the judicial statute shall

be in force to carry to trial any suit in said court, according to the mode
prescribed in the second section of this act.

83. Attachments issued ; judgment.—The judge of the said court, or

any alderman of said city, or any justice of the peace, shall have full

power and authority to issue attachments which shall be returnable to

said court, and within the jurisdictional amount of the same: Provided,

however, that the said attachments shall be issued at least thirty days

before the term to which they are made returnable, and shall be tested in

the name of the judge, alderman, or justice issuing the same, and be

signed by said judge, alderman, or justice granting the same : And pro-

vided also, that no judgment shall be rendered on such attachment, until

the term next after that to which it is made returnable.

78. Nov. 30, 1821, sec. 2, Priwce 495. 81. Dec 7, 1841, sec. 3, Pam. 11.

79. Dec. 7, 1841, sec. 1, Pam. 76. 82. Dec. 18, 1819, sec. 4, Prince 492.

80. Dec. 26, 1837, sec. 1, ib. 83. 83. Dec. 26, 1837, sec. 4, Pam. 84.
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84. To whom directed.—Such attachments shall be directed to the

sheriff of said court, and to all and singular, the constables of the city

of Savannah, and that all prior and subsequent proceedings relative to

said attachments, not herein expressly mentioned or specified, shall be
governed by the laws of the state of Georgia, in relation to attachments,

due regard being had to the nature of tlie different tribunals.

85. Declaration and attachment, when filed.—In all cases of attach-

ments returnable to said court, it shall and may be lawful for the plaintiff

or plaintifis to file his, her, or their declaration, at any time before the

opening of the term to which such attachments are returnable, and on

failure to do so by the opening of said term, the court shall, on motion,

dismiss the attachment.

86. Jurisdiction in cases of garnishment.—Said court shall have
jurisdiction in all cases in garnishment, as well when the debt of the gar-

nishee to the defendant shall exceed, as when it shall fall short of the

jurisdictional amount of said court, and that said court shall also have

jurisdiction of all suits brought on bail or attachment, claim or other obli-

gations, or bonds given by parties to any proceedings issued from, or had
in said court, notwithstanding that the penalty of said bonds shall or may
exceed the jurisdiction of said court (in consequence of having been

given in double the sum sworn to, attached, or of the execution issued,

or property levied on) : Provided, that the original cause of action upon
which said bonds or other obligations were had and taken, did not exceed

the jurisdiction of said court.

87. Bail.—In all cases in said court in which bail is required, that

the bail and proceedings thereon shall be conformable to the laws of this

state, or to such statute upon the same subject, as may be hereafter

enacted by the general assembly.

88. Bail before declaration filed.—Whenever bail shall be required

in any case about to be instituted in said court, it shall be lawful and

sufficient to serve the defendant with a process and copy of the affidavit,

as in cases of bail pending the action, and whenever such process with a

copy of the affidavit annexed, and a copy or copies of such process and

affidavit shall be placed in the hands of the sheriff of said court,

it shall be the duty of said sheriff to arrest the defendant or defendants,

to serve him, her or them, with a copy or copies of said process and affi-

davit, and to deal with him, her or them, as is now required by the laws

of force in this state, regulating cases where bail is required, and the

subsequent proceedings shall be as in other cases.

89. Declaration in hail, when filed.—In all bail cases issued under

the provisions of this act, the plaintiff or plaintiffs shall be compelled to

file his, her, or their declaration, at least eight days before the term to

which said process is returnable, and on failure to do so, he, she, or they

shall lose a term ; and if he, she, or they fail to file his, her, or their de-

84. Dec. 26, 1837, sec. 5, Pam. 84. 87. Dec. 18, 1819, sec. 6, Prince. 492.

85. Dec. 26, 1«37, sec. 8, ib. 85. 88. Dec. 26, 1837, sec. 6, Pam. 84.

86. Ib. sec. 9, ib. 89. Ib. sec. 7, ib.

* See ante chap, xix, ][ 146, p. 529.

t See ante, chap, xx, U 44, 46, p. 547.
* See ante, chap, xxi, \ 1, p. 570, and T[ 15, p. 573.
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claration, before the first day of the term to which the process is return-

able, the court shall, on motion, enter judgment of nonsuit,

SEC. VIII. DEFENCE, TRIAL, AND EVIDENCE.

90. Answer and defence.—When any defendant shall have been served

with process, he shall file his answer in writing in the terms of the judicial

statute, on or before the opening of the court at the term to which the

same is returnable ; if the defendant shall fail to file his answer in man-
ner aforesaid, the judge of the said court shall note the default on the

docket, and shall in such case, and in all cases, which are not docketed

for trial by a jury in terms of the proviso of the first section of this act,

proceed to give judgment and award execution thereon at the same time,

upon due proof of the plaintiff's claim ; but in all cases which are so

docketed, an imparlance shall be allowed until the next succeeding term.

91. Confession of judgment.—No confession of judgment shall be

entered up in said court, unless the defendant resides within the city of

Savaimah, and unless the cause has been regularly sued out and docketed,

nor until such cause is called in order by the court for trial.

92. Parties entitled to trial by jury.—Either party in any cause be-

fore said court, shall be entitled to a trial by jury upon entering a demand
therefor in writing, upon the docket of said court, before the opening of

the court, on or before the first day of the term to which the said cause

is returnable, without the payment of costs, or giving bond and security

therefor.

93. Cause may he tried at first term.—Where either party in any
cause before the courts of common pleas and of oyer and terminer for the

city of Savannah, shall demand a jury trial, the said cause shall be tried

at the term of the court to which it is returnable : Provided, that if either

of the parties should be unprepared for the trial of such cause, the court

may continue the same, under the same rules and regulations by which

suits are now continued.

94. Jurors, how drawn,—All persons residing in the city of Savannah,

and who are liable to serve as jurors in the superior court, shall be liable

to serve as jurors in this court ; and it is hereby declared to be the duty

of the said court to conform to the laws in force in this state, pointing

out the mode of selecting, drawing and summoning jurors for the supe-

rior court ; and the forty-fourth section* of the judicial statute is hereby

declared to be in full force in said court ; and the oath to be administered

to all juries in said court upon the trial of civil causes, shall be the same

as is by law administered to the petit jurors in the superior courts.

95. Special jury.—The judge of the said court shall, previous to the

adjournment of either of the terms of the same, draw, conformably to

the laws of this state, twenty-four persons to serve as an inquest or grand

jury for the said court and city, and twenty-four persons for the trial of

90. Dec. 18, 1819, sec. 5, Prince 492. 93. Dec. 25, 1843, sec. 1, Fam. 38.

91. lb. sec. 9, ib. 493. 94. Dec. 18, 1819, sec.16, Prmce 493.

92 Dec. 7, 1841, sec. 4, Pam. 11. 95. Dec. 18, 1819, sec. 17, ib. 494.

* See ante chap, xxi, T[ 45, p. 581, ^ 46, p. 582.



(548 COURTS OF SPECIAL JURISDICTION.

all civil and criminal cases of which the said court has jurisdiction, but

no inquest or grand jury for the said court shall consist of less than eigh-

teen persons ; though twelve persons of any grand jury may find a bill

or make a presentment ; and it is hereby declared, that the mode of pro-

ceeding and trial in all criminal cases in said court, shall be the same as

is pursued in the superior courts in this state ; and that the oath to be

administered to jurors and witnesses upon the trial of criminal cases,

shall be the same as is administered to jurors and witnesses in criminal

cases in the superior courts.

96. Court may compel production of boolcs and papers.—The said

court is empowered to compel the production of books, papers and writ-

ings, in the possession of any party to a suit in said court, containing evi-

dence pertinent to the cause in question, conformably to the sixth section*

of the judicial statute of this state.

97. Evidence in general.—The nineteenth, twentieth, twenty-first,

and twenty-second sectionsf of the judicial statute of this state, shall be

in force in the said court, excepting that writs of subpoena shall be

issued by the clerk of said court, and served by the sheriff of the same,

a city constable, or some private person ; and that the provisions of the

act passed the sixteenth December, eighteen hundred and eleven, to alter

and amend the twenty-third section of the judiciary laws of this state,

passed on the sixteenth day of February, seventeen hundred and ninety-

nine, shall likewise be of full force in said court, excepting that it shall

not be necessary to give more than three days' notice of an intention to

take testimony by commission, which commission it shall be the duty of

the clerk of said court to issue upon application therefor.

98. Testimony de bene esse.—The judge of the said court shall have

power to take testimony de bene esse, in all cases pending in the same,

according to the laws of the state of Georgia in force, due regard being

had to the nature of the different tribunals.

SEC. IX. APPEALS, JUDGMENT, EXECUTION, AND SALE.

99. Appeal allowed.—In case either party shall be dissatisfied with the

verdict of the jury, then and in all such cases, either party may within

four days after the adjournment of the court in which such verdict was
obtained, enter an appeal in the clerk's office of such court as matter of

right : Provided the person or persons so appealing shall, previous to ob-

taining such appeal, pay all costs which may have arisen on the former

trial, and give security for the eventual condemnation money, except

executors and administrators, who shall not be liable to give such secu-

rity.

100. Damages for appeals without cause.—If on hearing such ap-

peal, it shall appear to the jury that the appeal was frivolous, and intend-

96. Dec. 18, 1819, sec. 3, Prince 492. 99. Dec. 25, 1843, sec. 2, Pam. 38.

97. lb. sec. 7, ib. 100. lb. sec. 2, ib.

98. Dec. 26, 1837, sec. 12, Pam. 85.

* See ante chap, xix, ][ 146, p. 529.

t See ante chap. xii. H 54-58, p. 583.
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ed for delay only, they shall assess damage to the party aggrieved by
such delay, not exceeding twenty-five per cent, on the principal sum
which they shall find due, and such damages as shall be assessed shall

be specially noted in the verdict of such jurors, and no person shall be

allowed to withdraw an appeal after it shall be entered, but by the con-

sent of the parties.

101. Appeals, when and hotv tried.—In all cases where an appeal

shall have thus been entered, the cause shall be tried at the next term

of the court of common pleas and of oyer and terminer of the city of

Savannah (unless good cause be shown for a continuance to the court)

by a special jury, wlio shall be taken from the grand jury list of the

said court, and struck in the presence of the court in the following man-
ner : the clerk shall produce a list of the grand jurors present and there

empannelled, from which the parties plaintiff and defendant, or their

attorney, may strike out one alternately, until there shall be but twelve

jurors left, who shall forthwith be empannelled and sworn as special jurors

to try the appeal cause ; and in all cases the appellant shall strike first,

and in case of refusal in either to strike such special jurors, after due
notice given for the purpose, and proof thereof, the judge before whom
such notice is given for such special jury to be empannelled, shall, in be-

half of such absent party, or his attorney, proceed in the same way and

manner as if the party absent or refusing had been present or consented

to the same.

102. Judgment when signed.—In all cases in which a verdict shall

be rendered in said court, the party in whose favor it may be, shall be

allowed to enter and sign judgment thereon, at any time within three

days after the adjournment of the court, at the clerk's office, for the

amount of such verdict and all legal costs, and no execution shall issue

on such verdict until such judgment shall be entered by the party or

his attorney.

103. Lien of judgment.—All judgments obtained in said court, shall

be a lien on all property belonging to the defendant throughout the state,

and all executions shall be directed to the sheriff of the court of common
pleas and oyer and terminer for the city of Savannah, and all and singular

the sheriffs of the state of Georgia, and may be levied on all property

throughout the said state : Provided, that the sheriff of said court shall

levy all executions on property within the limits of the said city.

104. Foreclosure of mortgages.—All mortgages upon personal pro-

perty, for an amount within the jurisdiction of said court, may be fore-

closed by the judge of the same, (in the same way or manner as in the

superior or inferior courts,) and all subsequent proceedings thereon, shall

be in said court, and such as are prescribed by the laws now in force.

105. Stay of execution.—It shall and may be lawful for defend-

ant, or defendants, against whom judgments may be obtained and entered

in the court of common pleas and oyer and terminer for the city of Savan-

nah, upon the payment of the costs of said judgments, and entering into

good and sufficient security before the clerk of said court, within four

101. Dec. 25, 1843, sec. 3, Fam. 38. 104. Dec. 26, 1837, sec. 2, Pam. 83.
102. Dec. 18, 1819, sec. 11, Prince 493. 105. Dec. 19, 1822, sec. 1, Prince 495.
103. Dec. 26, 1837, sec. 13, Pam. 86.
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days after the rendition and entering of the judgment aforesaid, for the

payment of the judgment, interest, and all future costs to accrue thereon,

shall be entitled to a stay of execution or executions for sixty days
;

and if such party or parties shall not pay the same agreeable thereto,

then and in such case execution may issue against him or them, and their

security or securities, without any other proceeding thereon.

106. Sheriffs^ sales.—All sales of property taken under execution by

the sheriffs of said court, shall be made conformably to the laws of the

state regulating sheriffs' sales.

SEC. X. CLAIMS, AND CORRECTION OF ERRORS.

107. Claims, how tried.—All claims to property made under the pro-

visions of the thirty-second section* aforementioned, shall be returned by
the sheriff of the court to the clerk of the superior court of Chatham
county, in ten days after the institution of such claim, to be decided upon
by a jury at the ensuing term of the superior court of said county.

108. Exceptions, and certiorari.—When either party to a cause in

said court shall take exceptions to any proceedings in a suit affecting the

real merits of the same, it shall be the duty of the said judge to cause

to be made and filed of record in said court, a just and true statement of

the facts relating thereto, and of all legal points arising therein, and the

said party, after a full compliance with the law of the state, regulating

the granting of certiorari, may apply to the judge of the eastern district

for a writ of certiorari, who shall issue the same if he shall deem the

exceptions taken to be sufficient.

SEC. XI. COURT FEES.

109. Clerks^ and sheriffs^ fees.— Upon all cases brought in the said

court, there shall be assessed the sum of three dollars, to be paid upon the

institution of the same, to the clerk of the court, who shall make quarterly

returns of the fees so received by him, and pay over the amount to the

treasurer of the G4ty of Savannah, under the penalty of five hundred dol-

lars, to be enforced by attachment against the clerk as for a contempt.

110. Fees reduced.—The clerk and sheriffof the court aforesaid, shall

have and receive but two-thirds of the fees heretofore allowed to each

respectively by law, in all civil cases, to be charged as costs against the

suitors in said court.

111. Attorney's fees.—Attorneys practising in said court, shall receive

as a tax fee in all suits brought before said court, the sum of one dollar

and fifty cents.

ART. III. MAYOR'S COURT OF DARIEN.

SEC. I. ORGANIZATION AND JURISDICTION.

112. Power and authority of intendant and council.—The intendant

106. Dec. 18, 1819, sec. 10, Prince 493. 110. Dec. 7, 1841, sec. 5, Pam. 11.

107. Ib. sec. 8, ib. 111. Ib. sec. 6, ib.

108. Ib. sec. 22, ib. 494. 112. Dec. 12, 1816, sec. 4, Prince 498.

109. Ib. sec. 21, ib.

* See note on post page 652.
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and members of the said council, shall each of them have full power and

authority to keep peace and good order within the said town, to issue

warrants, and cause all offenders to be brought before them, and on ex-

amination, either to release, admit to bail, if the offence be bailable, or

commit to the custody of the sheriff of the county of Mcintosh, except

in cases hereafter provided for, whose duty it shall be to receive the same,

and keep in safe custody until discharged by due course of law; and the

said intendant and every of the members of the said council, for the time

being, shall be vested with all the powers and authorities that justices of

the peace are vested by the laws of this state, and shall exercise the same

in every part of the said town, for the preservation of the peace and good

order thereof

113. Jurisdiction of court.—It shall and may be lawful for the said

intendant, or in his absence, any three of the council, and they are hereby

empowered at any time after the passing of this act, to hold courts once

in every month throughout the year, to appoint such officers as they may
think necessary, to settle and allow said officers reasonable fees, and to

have jurisdiction of, and to hear and determine all civil causes not involv-

ing the right or title to any land or real estate, so the demand in each

suit does not exceed the sum of fifty dollars, and to give judgment and

award execution therein according to law. ,

114. Jurisdiction extended.—The jurisdiction of the mayor's court of

the city of Darlen, shall be increased to one hundred dollars ; and in

holding the mayor's court for the trial of civil causes, the mayor shall

preside, and he shall be allowed the same fees as are allowed to the

mayor of Savannah, on sums of like amount; and any person dissatisfied

with the decision of the mayor, may appeal to a jury, in the manner now
provided for in the intendant and council's court of the town of Darien

;

and the same proceedings shall be had on all such appeals ; and it shall

be lawful for the city marshal to advertise his sales in any gazettes in

the city of Darien.

115. Mayor^s court hoiv regulated ; declared court of record.—The
said intendant and council shall, in all judicial proceedings, have refer-

ence to and be governed by the laws in force in this state, for regulating

the judicial proceedings thereof; and the said court of intendant and
council thereof, is declared to be a court of record, and any persons

necessarily going to, being at, or returning therefrom, shall be free from

arrest on any civil suit.

116. Power to commit.—The intendant and council shall have power
and authority to confine all insolvent debtors within their jurisdiction, as

well as all offenders against the peace and good order of the state, in the

jail of Darien, until such time as the county shall build a jail at the court

house.

113. Dec. 12, 1816, sec. 5. Prince 499. 115. Dec. 12, 1816, sec. 7, Prince 499.
114. Dec. 18, 1818, sec. 3, ib. 500. 116. lb. sec. 11, ib.

* The three first sections of this act, direct the appointment of town officers and
organize the police of the town of Darien.

t The two first sections of this act change the style of the town to that of city,

and direct the election of mayor and aldermen.
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SEC. II. BAIL. TRIAL, APPEALS, AND SALES*

117. Bail and trial by jury.—The said intendant and council shall

have the like power and authority to hold to bail for debts within their

jurisdiction, under like restrictions as pointed out for the superior and in-

ferior courts, and shall have power to draw and empannel juries for the

trial of appeals; who shall be resident within their jurisdiction, and shall

be qualified and liable to serve as jurors, to cause them to be summoned
at least five days before the said court, and to fine them for non-attend-

ance or other misconduct, in such manner as they may think proper; and

shall have power to award execution for such fines, and cause the goods

of the persons so incurring such fines, to be sold by virtue thereof: Pro-

vided, such fine shall not exceed ten dollars.

118. Appeals authorized.—If any party to a suit, shall feel him.

her, or themselves aggrieved, by the decision of the said court, it

shall and may be lawful for such party to enter an appeal within three

days after such trial, first paying all costs which may have accrued on

such trial; and giving sufficient security to abide and perform the sentence

of the court at the trial of the appeal ; and all appeals from the decision

of the said court, shall be tried at the succeeding court day, unless good

excuse is given for continuing longer such trial ; which trial shall be by a

jury of seven men, whose verdict shall be final : Provided, such continu-

ance shall not exceed three terms.

119. Marshal's sales.—The town marshal shall have the power of

selling real estate in said town under execution, issued by the intendant

and council : Provided, all sales made by him of real estate, or negroes,

shall be on the first Tuesday in each month, and advertised at least thirty

days.

117. Dec. 12, 1816, sec. 6, Prince 499. 119. Dec. 12, 1816, sec. 8, Prince 499.

118. lb. sec. 11, ib.

Note.—By the act of Dec. 18, 1819, sec. 8, the twenty-fourth, twenty-fifth,

twenty-eighth, twenty-ninth, thirtieth, thiry-first and thirty-second sections of the

jadicial statute, except so far as relates to claims to property, are declared of force

in the court of common pleas and oyer and terminer for the city of Savannah.
See Prince 493. For sec. 24th, (relative to mutual debts and sets-off,) see ante
chap, xxi, T[ 2, p. 571. Sec. 25th, (negotiability of bonds and notes,) see ante chap.
XV. ][ 48, p. 440. Sec. 28th, (verdicts including interest when not receivable), see

ante chap, xxi, ^ 105, p. 595. Sec. 29th, (liability of attorneys,) superseded by act

of Dec. 7, 1812 ; but see ante chap, xix, if 38, p. 505, *[[. 40, 41, p. 506. Sec. 30th.

(arbitrations,) see ante chap, xxi, T[ 95, p. 592. Sec. 31st (executions how issued)

see ante chap, xxii, H 29, p. 602, T['31, p. 603, H 44, 45, p. 605. Sec. 32d, (illega

lity of executions,) see ante chap, xxii, T[ 30, p. 602.
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jurisdiction.

40. Ten days' residence gives jurisdiction.

41. When adjoining justice may act.

42. Shall not try cases sounding in damages.
43. Certain justices disqualified.

44. Justices may punish for contempt of

court.

45. Time and place of holding court.

SEC. II. SUITS AGAINST CO-OBLIGORS, SECU-

RITIES, AND ENDORSERS.

46. Co-obligors residing in different counties.

47. Joint obligors, how served.

48. Joint obligors, when only securities.

49. Payment by securities.

50. Endorsers, how sued.

SEC III. COMMENCEMENT OF ACTION, ANSWER
AND DEFENCE.

51. Process, how^ and by whom served.

52. Nine days' service.

53. Proceedings to be uniform,

54. Appearance and judgment terms.

55. Bonds and other instruments to be denied
on oath.

56. Continuance of causes.

57. Mutual debts and sets-off.

58. Excessive sets-off may be pleaded.

SEC IV. ATTACHMENTS, GARNISHMi^NT, AND
BAIL.

59.

60.

61.

62.

Attachments returnable to superior or
inferior courts.

Attachments returnable to justices'

courts.

By whom levied and returned.

Attachment bonds.
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63. How attested and advertised.

64. When tried.

65. How replevied.

66. Abatement of attachments.

67. Claims in attachments on land.

68. When levied on negroes.

69. Claims and replevy, how regulated.

70. Jury to award damages ; oath.

71. Sales under attachment.

72. Execution may issue for balance due.

73. Sale of perishable articles.

74. Traverse of garnishee's answer.

75. Continuance
;
judgment.

76. Judgment and execution against garni-

shee.

77. Debts returned by garnishee, how sued

for and applied.

78. Justices may hold to bail within their

jurisdiction.

SEC. V. EVIDENCE.

79. Open accounts, how proven.

80. Oath of parties, when allowed.

81. Open accounts, when proven by affidavit.

82. Witnesses, how summoned.
83. Defaulting witnesses,

84. Compensation of witnesses ; number
allowed.

85. Duty of witnesses.

86. Interrogatories, when and how taken.

87. How returned.

SEC. VI. COSTS.

88. Non-resident plaintiffs may be required

to pay cost in advance.

89. Parties may settle cases on payment of

costs.

90. Plaintiff liable for cost where defendant

is insolvent.

ART. III. JUDGMENT, AND SUBSE-
QUENT PROCEEDINGS.

SEC I. JUDGMENT, APPEAL, TRIAL BY JURY,

AND STAY OF EXECUTIpN-

91. Lien of judgment.

92. Appeal, when allowed.

93. Appeals, how tried.

94. Jury, how drawn.

95. When and by whom drawn ; defaulting

jurors.

96. Talesmen
;
jury fees.

97. Oath of jurors.

98. Stay of execution.

SEC II. constables' SALES.

99. Constables, when authorized to levy on
lands and negroes.

Defendants in execution may point out

property.

When constables allowed extra com-
pensation.

When authorized to levy on bank stock.

Sales, when advertised.

When and how conducted.

100.

101.

102.

103.

104.

SEC III. CLAIMS.

105. Postponement of sale ; claimant's bond.

106. Oath of party clahning,

107. Trial of claim.

SEC IV. CORRECTION OF ERRORS, CERTIORARI,

AND FEES.

108. Time limited for application for certio-

rari.

109. Costs, when recoverable.

110. Execution to issue for costs.

111. When certiorari may be granted with-

out payment of costs.

112. Justices of the peace and constables'

fees.

ART. I. DISTRICTS, JUSTICES, AND CONSTABLES.

SEC. 1. ORGANIZATION OF JUSTICES' DISTRICTS.

1. Appointment of commissioners.—Whenever it shall be necessary

to create and lay out any new district in any of the counties in this state,

the justices of the inferior courts, or a majority of them of said county,

shall proceed to appoint three commissioners, who shall be citizens of the

district from which it is proposed to create or lay out the new district,

whose duty it shall be to layout and define the lines of said district, and

report the same to the next inferior court of said county, for county pur-

poses.

2. Commissioners may alter or change district lines.—Whenever it is

necessary to alter or change any of the lines of the districts now orga-

1. Dec. 23, 1839, sec. 1, Pant, 37. 2. Dec. 23, 1839, sec. 2, Fam. 37.
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nized, or tp define the same, that the justices of the inferior courts of the

several counties of this state, or a majority of them, shall appoint three

commissioners, who shall be citizens of the districts between which the

change in defining is proposed to be made, who shall proceed to lay out

or define said line, and report the same to the next inferior court in said

county, for county purposes.

3. Commissioners may engage surveyor.—Whenever the commission-

ers appointed as contemplated in the preceding sections of this bill, shall

deem it necessary, they may engage the services of a competent surveyor

to assist in laying out any new districts, or change or define any line in

pursuance of the foregoing sections, who shall be paid for his services as

surveyor, out of the county treasury.

4. Duty of justices of inferior court.—Whenever the said inferior

court, or a majority of them, shall approve the report of the before-men-

tioned commissioners, that they shall cause the same to be recorded on the

minutes of said court, after which the district laid out, line changed

or defined, shall be known and distinguished as such.

5. Applications when made.—Nothing in the aforementioned act, shall

be so construed as to admit of applications being made in manner afore-

said to lay out any new district, or to change the lines of any district

already laid out, only at a regular term of the inferior court.

6. Duty of clerk of inferior court.—As soon as any new district

shall be regularly laid out and formed, agreeable to the provisions of the

above recited act, it shall be the duty of the clerk of the inferior court

of the county where such district is made, to immediately inform his ex-

cellency the governor of the same.

SEC. II. JUSTICES OF THE PEACE.

7. When, and by whom elected.—There shall be two justices of the

peace in each captain's district in the several counties of this state,

who shall be elected on the first Saturday in January, one thousand eight

hundred and twenty-one, and on the first Saturday in January every

fourth year thereafter, by the citizens of the district to which they re-

spectively belong entitled to vote for members of the general assembly.

8. Superintendents ; form of oath.—Which elections shall be super-

intended by three freeholders of the district, whose duty it shall be to

take the following oath, to be administered by the captain or commanding
officer of said district, or any magistrate of the county, (to wit) :

" I, A
B, do solemnly swear, that I will, to the best of my abilities, superintend

the election of justices of the peace for this district ; so help me God :"

and said freeholders shall transmit a return of said election, within twenty

days, to his excellency the governor, who is hereby authorized to com-
mission the person or persons so elected accordingly.

3. Dec. 23 1829, sec. 2, Pant. 37. 6. Dec. 23, 1840, sec. 3, Fam. 53.

4. lb. sec. 2, ib. 7. Dec. 21, 1819, sec. 4, Prmce 181.

5. Dec. 23, 1840, sec. 2, ib. 53. 8. Ib. sec. 1, ib.
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9. Tenure of office ; removal.—And the said justices of the peace

shall hold their appointments during the term of four years, and until

their successors are elected and qualified, unless they shall be removed by

conviction on indictment in tlie superior court for malpractice in office, or

for any felonious or infamous crime, or by the governor on the address of

two-thirds of each branch of the general assembly.

10. Place of holding elections.—AH elections for justices of the peace

shall be holden at the usual place of holding the justices' courts in the

respective company districts.

1 1. Oath of office.—The justices so appointed and commissioned shall

before they respectively enter on the duties of their office, take and sub-

scribe before the clerk of the county in open court, the following oath or

affirmation, viz :
" I, A B, do solemnly swear or affirm, that I will admin-

ister justice without respect to persons, and do equal right to the poor

and to the rich, and that 1 will faithfully and impartially discharge

and perform all the duties incumbent on me as a justice of the peace for

the county of , agreeably to the constitution and laws of this

state, and according to the best of my abilities and understanding: so

help me God." And shall also take and subscribe the oath required by

the Constitution of the United States.

12. Vacancies, how filled.—When any vacancy or vacancies shall

happen, by death, resignation, or otherwise, of any justice or justices of

the peace, it shall be the duly of one justice of the peace, and two free-

holders, which said freeholders, previous to holding said election, shall

take the oath above prescribed, to advertise in three of the most public

places in the district where such vacancy or vacancies may happen, the

time of holding an election for the purpose of filling such vacancy or

vacancies, and give at least fifteen days' notice of the time and place

when such election shall be held ; and it shall be the duly of the said

justice and freeholders to superintend such election, and certily the

same under their hands to his excellency the governor, who shall,

witliin ten days after receiving the same, commission the person or

persons having the highest number of votes ; Provided the election is

not contested.*

13. Book of entry of civil proceedings.—It shall be the duty of

each justice of the peace in this state, to keep a fair and legible book of

entry of all civil proceedings had before him, for the recovery of debts,

he.
14. Books to be delivered to successor.—In all cases where any jus-

tice of the peace in this state, shall resign or remove out of the limits

of the district, for which he shall have been appointed, it shall be the

duty of such justice to deliver the said books, or a fair copy thereof, to

9. Dec. 21, 1819, sec. 2, Prince 181. 12. Dec. 21, 1819, sec. 2, Prince 181.

10. lb. sec. 3 ib. 13. Dec. 13, 1809, sec. 2, ib. 5U1.

11. 1789, Watkins — 14. Ib. sec. 2, ib.

* For the tenure of office of persons filling vacancies, see ante chap, xix, '^ 13,

p. 501.
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his successor in office, within sixty days after he may be commissioned,

or deposit the same with the clerk of the inferior court.

15. When justices are parties to suits.—It shall be lawful for any

constable of the county to serve any warrant or summons wherein any

justice of the peace or constable may be a party, and to summon any

witnesses and to serve any bail warrant or attachment, and to make due

return thereof to the court to which the same may be made returnable

;

and where it may so happen that there is no constable in the district, it

shall and may be lawful for any constable in the county to act in the

said district, in all respects as if such constable had been appointed for

said district.

16. Cause where tried,—And all cases in which a justice of the

peace may be a party, shall be tried in the nearest justice's court to the

residence of the defendant in said county, and not within the district in

which he may reside.

17. Justices may he ruled by superior court.—The justices of the

peace shall be so far considered officers of the superior court as to be

subject to be ruled under similar regulations as are customarily pursued

in relation to any other officer of said court, when they shall refuse or

neglect to pay over any moneys which they may have received or col-

lected, in their official capacity : Provided, that in case the rule cannot

be served upon the justice or justices during the term of the superior

court at which the rule is granted, that it may be lawful to serve the

same during the vacation, and be held and considered returnable to the

next term of said court.*

SEC. III. CONSTABLES.

18. When and by whom elected.—An election shall be held at the

place, of holding justices' courts in each captain's district, on the first

Saturday in January of each and every year, by persons entitled to vote

for members of the general assembly, for at least one, and not more than

two constables ; which election shall be superintended by at least one

of the justices of the peace and two freeholders ; who shall hold his

or their appointments until the first Saturday in January next thereafter,

and until his or their successor is elected and qualified.

19. Required to qualify.—Before any constable shall enter on the

duty of his appointment he shall take the usual oath, and enter into the

usual bond, to be approved of by the justice or justices of the peace of

their respective districts.

20. Vacancies, how filled.—When an election should fail to be held

at the time aforesaid, or a vacancy should happen, it shall be the duty

of the justice or justices aforesaid to advertise an election in three

15. Dec. 14, 1811, sec. 25, Prince 508. 18. Dec. 22, 1829, sec. 1, Prince 510.

16. lb. sec. 14, ib. 506. 19. lb. sec. 2, ib. 511.

17. Dec. 21, 1839, sec. 1, Pam. 140. 20. Ib. sec. 3, Ib.

* When liable to pay twenty per cent. See ante chap. xix. ^ 135-141, p. 526.

42
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of the most public places in their district, giving at least ten days'

notice of the time and place, which shall be conducted in the same
manner as aforesaid ; and who shall hold his or their appointment

until the first Saturday in January next thereafter, and until his or their

successors is elected and qualified.

21. When constables may be drawn.—And where it shall so happen
that no fit and proper person or persons offer themselves as candidates,

the said court* shall pass an order directing the justices in any district,

or one of them, to draw not exceeding two persons from such company,
to serve as aforesaid, who shall be liable to a fine of forty dollars, to be

levied by order of the said inferior court, on refusal to act, or procure

some other person to serve for him.

22. When justices of the peace may appoint.—It shall and maybe
lawful for the justices of the peace in the several militia districts in this

state, or either of them in the absence of the others, to appoint con-

stables for special purposes, or to meet sudden emergencies, in cases

where the constable elected by virtue of the act aforesaidf shall be ab-

sent from the district for which he was elected, or shall from providen-

tial causes be disabled or prevented from discharging the duties of his

office.

23. Power to appoint restricted.—Nothing in this act shall be so

construed as to authorize justices to appoint or deputize constables in

any case or cases whatever except those before specified.

24. Vacancies may be filled by appointment.—Whenever any vacancy

in the office'of constable shall occur in any militia district in this state,

by death, removal, or otherwise, it shall and may be lawful for the jus-

tices of the peace of the district where such vacancy may occur, to

appoint some fit and proper person to act as constable for such district

till a successor may be elected and qualified, as is now required by law.

25. Temporary appointments, when authorized.—When the constable

of any district may be unable to perform the duties of his office, from

sickness or other disability, or on account of the amount of business

being so great that it cannot be done in due time by the constable of the

district, the justices of said district may appoint some suitable person to

act as constable for such district during such disability.

26. How qualified.—All persons appointed to act as constables by
virtue of this act, shall give bond and security, and be sworn for the

faithful performance of their duties, as constables are now required by
law to do.

27. Bond and oath.—And before such constables enter on the

duties of their appointments, they shall give bond and good security to the

governorf of this state for the time being, in the sum of one hundred

21. Feb. 16, 1799, sec. 5, Prince 500. 25. Dec. 28, 1838, sec. 2, Pam. 71.

22. Dec. 20, 1834, sec. 1, ib. 511. 26. lb. sec. 3, ib.

23. Ib. sec. 2, ib. 512. 27. Feb. 16, 1799, sec. 5, Prince 500.

24. Dec. 28, 1838, sec. 1, Pam. 71.

* Inferior court. f Act of Dec. 22, 1829.

X Now justices of the inferior court. See succeeding T[ 28.
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and fifty dollars^ for the faithful discharge of their duties, and shall also

take the following oath before a justice of the inferior court, or justice

of the peace :
" I do solemnly swear, or affirm, that I will duly and

faithfully perform all the duties required of me as constable of the

county of , according to the best of my abilities and understanding."

28. Bond, by whom taken, and how sued.—All constables hereafter

appointed shall, before they enter upon the duties of their appointments,

take the oath prescribed by the said fifth section of the act above re-

cited,! before any justice of the inferior court, or justice of the peace,

and those constables resident in the cities of Augusta and Savannah,

shall give bond with two or more good and sufficient securities, in the

sum of four hundred dollars;]: to the justices of the inferior court of the

counties of Richmond and Chatham, conditioned for the true and faith-

ful discharge of the duties of their office ; and all other constables shall

give bond in the sum of two hundred dollars,§ for the faithful discharge

of the duties of their office, payable to the justices of the inferior courts

of the respective counties; which bond or bonds so given, shall be de-

posited in the clerk's office of the inferior courts of the respective counties

in this state, and be taken by or before any justice of the peace, and may
be sued by order of the inferior court, upon the application of any person

or persons who shall make it satisfactorily appear that they have been

injured by the misconduct or neglect of duty in said constable ; which

suit shall be brought in the superior courts, for the use of the person or

persons so injured.

29. Amount ofbond

.

—Each and every constable shall give bond with

two or more securities, to be judged of by the justices of the peace

in their respective districts, in the sum of five hundred dollars, (unless

said district be in a town, and, in that case, one thousand dollars,) for

the faithful performance of the duties of their office of constable.

30. Constables' duty.—It shall be the duty of the constables of the

several districts to levy all executions put into their hands agreeably to

the tenor thereof, and to make due returns of the same, together with

all summonses or warrants, to the court to which they may be made re-

turnable.

31. Arrest of itinerant persons.—It shall be lawful for any constable,

and he is hereby required, in all cases where a bail or criminal process

is placed in his hands, and the person against whom the same may be,

is moving about from one district to another, to serve the said process in

any district within the county in which he may be constable.
||

32. Constables, how ruled.—If any constable shall fail to execute

28. Dec. 13, 1816, sec. 1, Prince 509. 31. Dec. 19, 1818, sec. 2, Prince 442.
29. Dec. 19, 1818, sec. 3, ib. 32. Dec. 14, 1811, sec. 21, ib. 507.

30. Dec. 14, 1811, sec. 21, ib. 507.

* Now five hundred dollars. See post U 29.

t See preceding T[ 27.

I Now one thousand dollars. See succeeding ][ 29.

§ Now five hundred dollars. See succeeding ^ 29.

II
May convey prisoners to an adjoining county. See chap, xix ^ 99, p. 517.
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and make returns, or pay to or account with any person for whom he

may have received money on any execution, within ten days after the

reception thereof, the person so injured, as aforesaid, may, upon applica-

tion to any justice within the district where said constable may reside,

(and in case there should be no justice in said district, then an applica-

tion to a justice in any adjacent district,) whose duty it shall be to grant

a warrant to such applicant against such constable ; and such justice

shall, upon proof thereof, award judgment and execution for the same,

and all cost against such constable, and also fine him for such abuse in a

sum not exceeding ten per cent, on the amount so withheld ; and in case

of neglect or refusal to serve and return any warrant or summons as

aforesaid, may fine the constable so offending, in a sum not exceeding

the amount of the debt due by the defendant ; and all constables shall

moreover be subject to be prosecuted and tried for malpractice in office,

in like manner as herein pointed out for justices of the peace, and liable

to like pains and penalties.

33. May he ruled by the justices.—Constables shall be subject to be

ruled by their respective justices' courts, and compelled to give an

account of their actmgs and doings, or pay over moneys which they may
have received or collected in their official capacity, under the same regu-

lations as are pursued in the superior court, in relation to officers of said

court.

34. Constables to receipt for notes.—Whenever notes for collection

shall be placed in the hands of the constable, it shall be his duty to grant

receipts for the same, and pay over the amount when collected to the

plaintiff, or his, her, or their agent or attorney, unless there should be

conflicting claims ; it shall then be the duty of the constable to report the

same to the next justice's court of said district, subject to the order of

said court.

ART. II. JURISDICTION, AND PROCEEDINGS TO JUDGMENT.

SEC. I. JURISDICTION.

35. Jurisdiction of justices^ court.—All justices of the peace shall

have power in all cases of debt or liquidated demand, to give judgment

for any sum not exceeding thirty dollars, exclusive of interest and cost.

36. Reduction of debts to justices^ jurisdiction.—In all cases, when

any bond, note, account, or other agreement, (gaming debts excepted,)

which in its original exceeded the sum of thirty dollars, hut has been re-

duced by bond or bonds, note or notes, although of equal dates, and

payable at the same time, to a sum or sums under or of thirty dollars

each, that then, and in every such case, it shall and may be lawful for

any person or persons, who has or have in his, her, or their hands, any

such note or notes, bond or bonds, or accounts as aforesaid, to bring suit

thereon in the justice's court, as in other cases ; and in such case, the

33. Dec. 22, 1820, sec. 2, Prince 510. 35. Dec. 9, 1819, sec. 3, Prince 510.

34. Dec. 29, 1829, sec. 4, ib. 511. 36. Dec. 26, 1842, sec. 1, Pam. 113.
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justice or justices are hereby authorized to give judgment as in other

cases.

37. Debts reduced by actual payments.—It shall be lawful for any

person or persons, who has or have in his, her, or their hands, any bond,

note, or account, which was given for any sum exceeding thirty dollars,

and the amount of which has been reduced by any payment or payments

of off-sets, to the sum of thirty dollars or under, and which payment or

payments are endorsed on the back of such bond, note, or account,*

to bring suit thereon in the justice's court in the district where the debtor

or debtors may reside; and the justice or justices are hereby authorized

to give judgment for whatever sum in his judgment appears to be due.

38. Justices may issue process and award judgment.—The justices of

the peace in the respective company districts, or any one or more of

them, shall have authority and jurisdiction to hear and determine all suits

on any liquidated demand or account, for any sums of money not exceed-

ing thirty dollars,! by summons or warrant; and the said justices are

hereby authorized and empowered to give judgment and award execu-

tion thereupon.

39. Removal after process issued not to affect jurisdiction.—In case

any person or persons, after being summoned to answer any complaint

for debt, before any justice of the peace, shall, before the sitting of such

court, remove out of the district, such justice may nevertheless give

judgment against him, her, or them ; and if any person shall after judg-

ment of such court, remove out of the district or county before satisfac-

tion made, such justice may, in either case, issue execution against such

person or persons, which execution, being backed by any justice of the

county where such person or persons, or his, her, or their property may
be found, may be levied by any lawful constable of said county.

40. Ten days^ residence gives jurisdiction.—If any person or persons

shall live or reside within any county or district for the space of ten days,

the same shall constitute a sufficient residence so as to authorize the jus-

tices of said county or district to proceed against him, her, or them, before

any company district court, as hereinbefore pointed out for all debts

within their jurisdiction.^

41. When adjoining justice may act.—In case there be no justice of

the peace resident in any captain's district, then it shall and may be law-

ful for a justice in any adjoining district, to proceed in like manner as if

the defendant was an inhabitant of his district

42. Shall not try cases sounding in damages.—No justice of the peace

shall sustain or try any satisfaction in damages for any trespass on the

person or property of such plaintiff.

43. Certain justices disqualified.—No justice of the inferior court,

37. Dec. 14, 1811, sec. 1, Prince 501. 41. Dec. 14, 1811, sec. 14, Prince 506.

38. lb. sec. 1, ib. 42. Feb. 16, 1799, sec. 61, ib. 432.

39. Ib. sec. 12, ib. 505. 43. Dec. 14, 1811, sec. 1, ib. 501.

40. Ib. sec. 13, ib. 506.

* Words omitted are superseded by the act of Dec. 26, 1842.

f Exclusive of interest and cost. See ante T[ 35.

X As to what constitutes residence, see ante chap. xx. ^ 48, p. 547.
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clerk, sheriff, or practising attorney, being a justice of the peace, shall

try any warrant, or give judgnaent thereon in any civil case whatsoever.

44. Justices may punish for contempt of court.—The justices of the

peace of the several districts shall have power during the sitting of their

respective courts, to fine or imprison any person or persons for contempt

of said courts, to be adjudged of by the said justice or justices, in any
sum not exceeding two dollars, or imprisonment for a term not exceeding

two days for each offence, which said fine when collected, shall be paid

over into the hands of the inferior court for county purposes.

45. Time and place of holding court.—No justice or justices of the

peace shall hold any justice's court, or pass any judgment in any civil

case, on any other, or more than one day in each month, which day they

may appoint in their respective districts ; nor at any other place than

that specially mentioned in the warrant or summons ; which place shall

be as near central as convenience will admit.

SEC. II. SUITS AGAINST CO-OBLIGORS, SEGURITIES, AND ENDORSERS.

46. Co-obligors residing in different counties.—Where a suit shall be

instituted in any justice's court on any bond, note, or other written obli-

gation, subscribed by several persons living in different counties or dis-

tricts, the plaintiff shall have his option to institute his suit in either of

the counties or districts, and a copy of the original process being served

on either or each of said obligors or promisors by an officer duly author-

ized, who shall make a return thereof under his hand to the person apply-

ing for such service, or the court from which the original issued ; and on

such return being made, the justice or justices shall be authorized to

enter up judgment against the several obligors or promisors, or either of

them, who shall be summoned as aforesaid.

47. Joint obligors, how served.—In all cases where suit or suits are

commenced in any of the justice's courts of this state, against any joint

obligors or promisors, it shall be lawful for the constable of the district in

which such suit or suits are commenced, to serve all processes on all of

the parties, and do all other legal acts which may be required of them,

in the progress of such suit or suits in any district or districts in the county

in which such suit or suits may be commenced.

48. Joint obligors when only securities.—In all cases in justices'

courts, commenced against joint obligors or promisors, if any one or more

of them shall make it appear to the satisfaction of the court, that he, she,

or they, signed said obligation as a security, or securities only, it shall be

the duty of the justice to enter up judgment against him, her, or them, as

such, and award execution in the same manner, which when satisfied by
such security, or out of their property, he, she, or they, shall have the

control and benefit of said execution, for the purpose of remunerating

him, her, or themselves, out of their principal, in the same manner as if

they had been security on the stay of execution : Provided, judgment

and execution shall be against the principal also.

44. Dec. 14, 1811, sec. 27, Prince 508. 47. Dec. 22, 1840, sec. 1, Parn. 54.

45. lb. sec. 2, ib. 502. 48. Dec. 12, 1816, sec. 1, Prince 509.

46. Ib. sec. 3, ib.
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49. Payment by securities.—When it shall appear by the return of a

constable, on any execution or executions, that the same has been paid

by a security or securities, it shall be the duty of the justice or justices

to make an entry thereof in their docket book, and such security or secu-

rities shall have the use and control of said execution or executions, for

the purpose of remunerating him, her, or themselves, out of their prin-

cipal, although such execution may have been levied and property sold

to satisfy the same.

50. Endorsers, how sued.—Tn all cases where any person or persons

shall endorse a note or notes, it shall not be lawful for the endorsee to

sue the endorser, where the principal and endorser live in the same county,

without first suing the principal in his; her, or their district : Provided,

always, that nothing in this act shall prevent the endorser being sued in

the same action and the same district with the maker: And provided,

that this act shall only apply to justices' courts.

SEC. III. COMMENCEMENT OF ACTION, ANSWER AND DEFENCE.

51. Process, how and by whom served.—Which warrant or summons
shall be served by any constable of the district in which the defendant

may reside, duly appointed and sworn to the faithful execution of his

ofBce, either by giving a copy to the defendant in person, or by leaving

a copy thereof at his, her, or their usual and notorious place of abode, at

least ten days before the day of trial ; and it shall be the duty of the

constable serving the summons or warrant, to make an entry of service

thereon in writing, and sign such return.

52. Nine days^ service.—It shall be lawful for the constables in this

state to serve all summons to them directed, nine days before the sitting

of the court to which they are made returnable : Provided the same shall

have been issued and bear date ten days previous to the sitting of the

court to which they are made returnable.

53. Proceedings to be uniform.—The proceedings in the justices'

courts shall be uniform throughout the state.

54. Appearance and judgment terms.—The first term shall be deemed
and considered as the appearance term, when the case shall be docketed

on what shall be called the appearance docket, and on the defendant

failing to appear, judgment shall be entered by default, as in the supe-

rior court ; and at the second term, unless there is a suflicient showing,

judgment shall be entered up : Provided, nevertheless, the party or par-

ties shall be entitled to an appeal agreeably to the judiciary law now in

force in this state.

55. Bonds and other instruments to be denied on oath.—No person

shall be permitted, in any trial in said justice's court, to deny his bond,

note, or bill, for money or other thing, unless such person shall first make
oath in writing to the truth of such denial.

56. Continuance of causes.—And on good cause being shown on

49. Dec. 14, 1811, sec. 16, Prince 506. 53. Dec. 9, 1819. sec. 1, Prince 510.

50. Dec. 10, 1841, sec. 1, Pam. 130. 54, lb. sec. 2, ib.

51. Dec. 14, 1811, sec. ^, Prince 502. 55. Dec. 14, 1811, sec. 11, ib. 505.

52. Nov. 24, 1841, sec. 1, Pam. lU. 56. lb. sec. 5, ib. 504.
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oath by either party, the said justices may postpone the trial three terms,

and no longer.

57. Mutual debts and sets-off.—In all cases in the justices' courts of

this state, where the demand or claim of the defendant is greater in

amount, and exceed the plaintiff's demand, it shall be the duty of the

justices to allow a set-ofF, as is now by law allowed and pointed out, and

give judgment against the plaintiff, in favor of the defendant : Provided,

that the balance in favor of said defendant, does not exceed the sum of

thirty dollars, including both principal and interest.

58. Excessive sets-offmay he pleaded.—In all cases where the defend-

ant's demands or claim exceeds the sum of thirty dollars in balance, then

it shall be the duty of the justices to enter a credit in favor of the plain-

tiff, for the amount of his debt on the defendant's claim.

SEC. IV. ATTACHMENTS, GARNISHMENT, AND BAIL.

59. Attachments returnable to superior or inferior courts.—Justices

of the peace respectively may, and are hereby fully authorized and em-
powered to issue attachments returnable to the superior or inferior courts,

under like circumstances and in like manner as the judges or justices of

the said courts are empowered to do.

60. Attachments returnable to justices^ courts.—It shall and may be

lawful for any justice of the peace, upon complaint made on oath by any

person, that his or her debtor resides out of this state, or is actually re-

moving without the limits of the same, or any county thereof, or absconds

or conceals himself, or stands in defiance of a peace officer, so that the

ordinary process of law cannot be served upon him, to grant an attach-

ment against the estate of such debtor, or so much thereof as shall be of

sufficient value to satisfy the plaintiff's demand and cost;

61. By whom levied and returned.—Which attachment shall be di-

rected to, and levied by any lawful constable of the county where the

property may be found, upon the estate of such debtor wherever to be

found, either in the hands of any person indebted or having effects of

such debtor in their possession, and summon such person or persons to

appear at the court to be held in and for the said district, to which said

attachment may be made returnable, there to answer upon oath what he,

she, or they are indebted to, or what effects of such debtor he, she, or

they hath or have in their hands, or had at the time of levying such

attachment ; which being returned executed, the court may by order

compel such person or persons to appear and answer as aforesaid.

62. Attachment bonds.—Provided, that such justice of the peace shall

before granting such attachment, take bond and security of the party to

whom the same may be granted, in double the sum sworn to by the at-

taching creditor, payable to the defendant, for satisfying and paying all

costs and damages which may be incurred by, or happen to the defendant,

in case the plaintiff suing out such attachment should discontinue or be

cast in his, her, or their suit ; which bond shall be returned to the court

57. Dec. 27, 1842, sec. 1, Pam. 166. 60. Dec. 14, 1811, sec. 4, Prince 502.

58. lb. sec. 2, ib. 61. lb. sec. 4, ib.

59. Feb. 16, 1799, sec. 71, Prince 500. 62. Ib. sec. 4, ib.
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to which such attachment may be returnable, and the party entitled to

such cost and damages, may bring suit and recover thereon ; and every

attachment issued without such bond being taken, or where no bond shall

be returned to the court with the attachment, the said attachment is

hereby declared to be illegal, and shall be dismissed with costs.

63. How attested and advertised.—Every attachment which may
be issued as aforesaid, shall be attested by the justice issuing the same,

and shall be by the officer levying the same, publicly advertised at the

place of holding the courts in said district, and at one or more public

places in the county, at least fifteen days previous to the court to which

said attachment may be made returnable ; and if any attachment shall

be issued within fifteen days of the next court, such attachment shall be

returnable to the succeeding court, and shall be tried as heretofore

directed.

64. When tried.—Such attachment shall be tried at or before the

second justice's court after the one to which it may be made re-

turnable.

65. How replevied.—All goods and chattels, lands, and tenements

attached, shall be repleviable by the defendant's giving bond, with

good and sufficient security, to the officer levying the same, which bond
he is hereby empowered to take, compelling the defendant to appear at

the court to which such attachment may be made returnable, and to

abide by and perform the order of such court.

66. Abatement of attachments.—In cases of attachments pending in

justices' courts, where either party shall die, such attachments shall not

abate ; but a notice of the intention of the representatives of the plain-

tiff, whether executor or administrator, to proceed, being published at the

house where such justices' courts are holden, by the constable of the

district, ten days before the time at which parties are to be made, such

parties shall thereupon be made, and the cause proceed.

67. Claims in attachments on land.—When any attachment returna-

ble to a justice's court in this state shall be levied on land which has

been claimed by any person or persons not a party to said attachment,

it shall be the duty of the officer levying the same to return the claim

papers to the clerk of the next superior court of the county where the

land lies, which court shall cause the right of property to be tried in the

same manner as in other claim cases.

68. When levied on negroes.—When any attachment as aforesaid shall

be levied on any negro or negroes, which may be claimed as aforesaid, it

shall be the duty of the levying officer to return the claim papers to the

clerk of the ne it' superior or inferior court of the county in which said

attachment has issued ; and it shall be the duty of the courts aforesaid

to cause the right of property to be tried in the same manner as in other

cases of claims.

69. Claims and replevy, how regulated.—The person or persons

claiming as aforesaid, shall present their claim in the same manner, and

63. Dec. 14, 1811, sec. 4, Prince 503. 67. Dec. 20, 1828, sec. 1, Prince 463.
64. lb. sec. 4, ib. 68. lb. sec. 2, ib.

"'

65. Ib. sec. 4, ib. 69. Dec. 20, 1828, sec. 3, ib. 464.

66. Nov. 22, 1814, sec. 5, ib. 34.
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be entitled to a replevy under the same rules and regulations as in other

cases of attachments and claims.

70. Jury to award damages ; oath.—The jury before the trial of any
of the claims aforesaid, shall have administered unto them the following

oath, to wit :
" You do swear or affirm, that you will give to the plaintiffs

in attachments against claimants such damages as may seem reasonable

and just, not less than ten per cent., provided it shall sufficiently appear

that the claim was intended for delay only : so help me [you] God."
71. Sales under attachment

.

—And all such goods and chattels, levied

on as aforesaid, and not replevied, shall, after the plaintiff has established

his demands, be by order of the court sold and disposed of, for and to-

wards satisfying the plaintiff's judgment, in like manner as if the same
had been taken under execution.

72. Execution may issue for balance due.—And where the property

so attached and sold as aforesaid, should prove insufficient to satisfy the

debt and cost, or where the same shall be of the nature of real estate,

then and in that case, it shall be the duty of said justice to issue execu-

tion or executions, for the amount of said judgment and cost, or so much
thereof as remains unsatisfied.

73. Sale of perishable articles.—All goods and effects attached, and

not replevied, agreeable to the provisions of this act, where the same
shall be of a perishable nature, the said justice or justices of the peace

shall, on motion of the plaintiff, his, her, or their attorney or agent, order

a sale of the same ; and the proceeds of such sale shall be paid into

said court, and by them applied to the discharge of the plaintiff's de-

mand, if established, and costs ; and the balance, if any, returned to the

defendant, or his attorney : Provided, nevertheless, that all sales of per-

ishable property under attachment, shall undergo the same formalities of

other constables' sales under executions.

74. Traverse ofgarnishee's answer.—And where any person in whose

hands such attachment may be levied, shall deny on oath owing any

money to, or having in his, her, or their hands, any effects of such debtor,

it shall and may be lawful for the plaintiff, or his attorney or agent, to tra-

verse such denial, and thereupon an issue shall be made up, and the

same shall be tried at the next term, by a jury of five persons, drawn,

empannelled, and sworn, in like manner as in appeals.

75. Continuance ; judgment.—But on good cause being shown on

oath, the trial may be put off one term, at the instance of either party,

and no longer ; and if found against such garnishee, he, she, or they shall

be subject to pay the plaintiff such sum as shall be so found, and cost

;

and the court shall order judgment to be entered thereupon against such

garnishee as against the original debtor.

76. Judgment and execution against garnishee.—And whenever any
attachment shall be returned served in the hands of a third person, it

shall be lawful, on his or her appearance and examination, in the manner
hereinafter directed, to enter up judgment as against the original debtor,

70. Dec. 20, 1828, sec. 4, Frince 464. 74. Dec. 14, 1811, sec. 4, Prince 502.

71. Dec! 14, 1811, sec. 4, ib. 503. 75. lb. sec. 4, ib. 503.

72. Ib, sec. 4, ib. 76. Ib. sec. 4, ib.

73. Ib. sec. 4, ib.
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and award execution for the money due by him or her to the absent

debtor, and against such property or effects as may be in his, or her

hands or keeping, belonging to such absent debtor, or so much thereof as

will be of value sufficient to satisfy the judgment or judgments and

costs.

77. Debts, returned by garnishee, how sued for and applied.—And
when any person, as garnishee, returns debts due to the absent debtor,

the court shall order the same to be sued for, and when recovered, subject

to the order of the court.

78. Justices may hold to bail within their jurisdiction.—The said

justices shall have power and authority to hold to bail for debts within

their jurisdiction, under such restrictions and regulations as prevail in the

superior and inferior courts.

SEC. V. EVIDENCE.

79. open accounts, how proven,—When the claim of the defendant

is an open account, the justices may allow such open account to be pro-

ven in court : Provided, that neither of the parties shall be allowed to

prove their accounts, by their own oath, in any sum over thirty dollars.

80. Oath of parties, when allowed.—In all cases brought before any

justice's court, the best evidence the nature of the case will admit of

shall be required ; nor shall any person, plaintiff or defendant, be per-

mitted to prove his or her account, by his or her own oath, without first

making oath in writing, that he or she hath no other evidence whereby to

establish the same that is in his or her power to procure.

81. Open accounts, when proven by affidavit.—In any suit which may
be instituted in a justice's court within this state, upon an open account

against any party who may have removed without the jurisdictional lim-

its of the county in which such account was contracted, or who may
reside without the county in which the account was contracted, the said

account may be proven by a written affidavit before any officer authorized

to administer an oath ; and when so proven, shall be received in evidence

upon the trial of said suit, as though the same had been proven in open

court : Provided, however, that if the defendant will make an affidavit

in writing, denying the justice and fairness of the whole or any part of

the said account, the said court shall not give judgment for so much
thereof as may be so traversed or controverted, unless supported by other

proof.

82. Witnesses, how summoned.—Any justice of the peace may issue

summonses for witnesses resident within the county in any case to be

tried before him, which shall be served five days before the day of trial.

83. Defaulting iviinesses.—And such witnesses shall be subject to a

fine not exceeding ten dollars for default, at the discretion of said jus-

tice, and moreover be liable to the party grieved by action, in any court

having jurisdiction of the same, for any damages he may sustain by such

77. Dec. 14, 1811, sec. 4, Prince 504. 81. Dec. 26, 1827, sec. 1, Prince 218.

78. lb. sec. 6, ib. 82. Dec. 14, 1811, sec. 7, ib. 504.

79. Dec. 27, 1842, sec. 3, Paw. 161. 83. Ib. sec. 7, ib.

80. Dec. 14, 1811, sec. 5, Prince 504.
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default, who may issue execution for the amount of said fine : Provided,

sufficient excuse shall not be made at or before the next court day.

84. Compensation of witnesses ; number allowed.—All witnesses duly

summoned, and attending said court, who may reside out of the district

where such court may be held, shall receive seventy-five cents per day
for their attendance ; And provided also, that there shall not be taxed

in the bill of cost the expense of more than two witnesses to prove the

same fact.

85. Duty of witnesses.—It shall be the duty of all persons sum-
moned as aforesaid, to attend from time to time until the cause shall be

determined, or they be otherwise discharged by the court ; and all

fines shall be paid into the hands of the inferior court for the use of the

county.

86. Interrogatories ; when and how taken.—When any witness resides

out of the county, whose evidence may be material for either party in any
cause pending in the said justice's court, it shall and may be lawful for

the party wishing to obtain such testimony to obtain a commission from

the justice issuing the summons, first giving the adverse party, his agent,

or attorney, five days' notice, accompanied with a copy of the interroga-

tories intended to be exhibited, which commission shall be directed to any
two or more freeholders, one of whom shall be a justice of the peace, to

examine on oath all and every such witness or witnesses.

87. How returned.—Such examination, when so taken, shall be sealed

up by the commissioners, and directed to the magistrate by whom it was
issued, and [the person] on returning the same shall swear that it has

undergone no alteration from the time of his receiving it of the commis-

sioners ; and the commission and interrogatories so issued, executed, and

returned, shall be read on the trial at the instance of either party.

SEC. VI. COSTS.

88. Non-resident plaintiffs may he required to pay cost in advance.—
It shall and may be lawful for all and every justice of the peace in this

state, on application of any non-resident of the county or state for any

civil process, to require said non-resident to deposit the cost, or give suffi-

cient security for the same.

89. Parties may settle cases on payment of costs.—In future any per-

son or persons who may institute any suit or suits in any justice's court,

shall be at liberty to settle or withdraw the same at any time, on pay-

ment of the cost which may have already accrued.

90. Plaintiff liable for cost where defendant is insolvent.—In all

cases where execution or executions may issue, and being returned with

an entry of service thereon, no property to be found whereon to levy,

the plaintiff is hereby liable and bound for the cost, and that on refusal

to pay the same, execution may issue for the said amount against the

said plaintiff.

84. Dec. 14, 1811, sec. 7, Frince 504. 88. Dec. 9, 1819, sec. 1, Prince 510.

85. lb. sec. 7, ib. 89. Dec. 14, 1811, sec. 23, ib. 508.

86. Ib. sec. 7, ib. 90. Ib. sec. 23, ib.

87. Ib. sec. 7, ib. 505.
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ART. III. JUDGMENT, AND SUBSEaUENT PROCEEDINGS.

SEC. 1. JUDGMENT, APPEAL, TRIAL BY JURY, AND STAY OF EXECUTION.

91. Lien of judgment.—All judgments which may be obtained in,

and executions issued from, any justice's court after the passing of this

act, shall bear equal dignity with judgments obtained in and execu-

tions issued from the superior or inferior courts, and shall bind all the

property of the defendant from the date of the said judgment ; and

also all the property of his, or her, or their securities from the time of

their entering themselves as such until the same shall be satisfied.

92. Appeal, when allowed.—Either party being dissatisfied, shall be

allowed an appeal, on payment of costs and giving security for the even-

tual condemnation money within three days after judgment.

93. Appeals, how tried.—All such appeals shall be tried before any one

or more justice or justices in the company district in which the cause ori-

ginated, by five jurors, to be drawn, empannelled and sworn as hereinaf-

ter directed, and in no other manner whatsoever, whose verdict shall be
final and conclusive between the parties (except removed by certiorari).

94. Jury, how drawn.—The method of drawing jurors for the trial

of appeals, and all other cases in justices' courts in each district shall

be as follows : the justice or justices residing in each captain's district,

in conjunction with the commanding officers of said district, shall, once
in every two years, procure or make out a list of all persons liable to

serve as jurors in the superior courts, who may be residents in their re-

spective districts, and shall write the name of every person so liable on a

separate piece of paper, which shall be deposited in a box, in an apart-

ment, marked No. 1, and shall draw therefrom not less than five, nor

more than seven of the names, so before deposited, from time to time, to

try the causes so depending before them, which names so drawn shall

be entered in a book by the justice presiding at the drawing thereof,

and shall be deposited in an apartment of said box, marked No. 2 ; and
after all the names are drawn from No. 1, they shall commence drawing
from No. 2, and so on alternately.

95. When and by whom drawn ; defaulting jurors.—No justice shall

presume to draw any jury, but on a court day, and in public, and by a

person not interested in any suit to be tried by said jury ; and any person

so drawn, and summoned by a constable five days before court, neglect-

ing to appear, shall be fined by the justice or justices in a sum not ex-

ceeding three dollars, unless such juror shall show sufficient cause of

excuse on oath at the next term.

96. Talesmen ; jury fees.—In all cases of deficiency of jurors, the

constables, by the direction of the justices, shall fill and complete

such jury from the bystanders : Provided, there shall not be less than

three of the original pannel on such jury ; and they shall for every

91. Dec. 14, 1811, sec. 19, JPrince 507. 94. Dec. 14, 1811, sec. 8, Prince 505.
92. lb. sec. 1, ib. 501. 95. lb. sec. 8, ib.

93. Ib. sec. 2, ib. 502. 96. Ib. sec. 8, ib.
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verdict by them given in be entitled to twenty-five cents, to be paid by

the party in whose favor such verdict may be given, and to be taxed in

the bill of costs.

97. Oath of jurors.—The oath to be administered to the jury on the

trial of appeals, also for the trial of the right of property, and on a tra-

verse trial in justices' courts, shall be as follows :
'* You shall well and truly

try the cause now pending between A. B., plaintiff, and C. D., defend-

ant, and a true verdict give according to equity, and the opinion you
entertain of the evidence produced to you, to the best of your skill and

knowledge, without favor or affection to either party
;
provided the case

is not withdrawn : so help you God."

98. Stay of execution,—The party cast may stay the levy of execu-

tion forty days, on payment of costs, and giving security within four

days after judgment ; but no stay of execution shall be allowed after

an appeal trial, for a longer time than twenty days ; in which case, the

security on the appeal, together with the security for the stay of execu-

tion, shall be liable for the debt and cost.

SEC. II. constables' sales.

99. Constables, when authorized to levy on lands and negroes.—No
constable shall be authorized to levy on any negro or negroes, or real

estate, unless there is no other personal estate to be found sufficient to

satisfy the debt, and then, and in that case, they are hereby authorized

to levy on the same wherever to be found, and deliver over the execution

or executions to the sheriff of the county, with a return of the property

levied on, who shall proceed to sell the same with such formalities as

are prescribed for the sale of real estates.

100. Defendants in execution may point out property.—The defend-

ants in executions arising in justices' courts, shall have the right to point

out to the levying officer either land or negroes, in the possession of the

defendant : Provided, however, nothing shall be so construed in this act,

to restrain the officer from levying such execution on a sufficient amount
of property to satisfy the same.

10 1. When constables allowed extra compensation.—A reasonable

compensation shall be allowed to constables, for carrying property levied

on to the place of sale, when there appears an absolute necessity for so

doing, to be adjudged of by the justice or justices resident in said district.

102. When authorized to levy on bank stock.—When any constable

shall have any execution placed in his hands against any person who is

the owner of any shares or stock in any bank or other corporation in this

state, it shall be lawful, and he is hereby required, on the application of

the plaintiff, his agent or attorney, to endorse a levy on said execution

or executions, in like manner ;^ and it shall be his duty to make return

of the same to the sheriff of the county in which he lives, which said

97. Dec. 14, 1811, sec. 9, Prince 505. 100. Dec. 27, 1842, sec. 1, Pam. 86.

98. Tb. sec. 1, ib. 501. 101. Dec. 14, 1811, sec. 20, Prmce 507.

99. Ib. sec. 18, ib. 506. 102. Dec. 21, 1822, sec. 3, ib. 452.

* As sheriffs are autnorized to levy and sell. See chap, xxii, H 39, 40, p. 604.
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sheriff shall proceed to sell as pointed out by the second section of this

bill.

103. Sales, when advertised.—It shall be the dutv of the constables

of this state, to advertise all intended sales, by them to be made, at three

or more of the most public places, in their proper districts.

104. When and how conducted,—It shall be the duly of constables

to advertise all intended sales at two or more of the most public places

in their proper district, and at one or more of the most public places in

the county, at least fifteen days before any sale, and shall give a full and

clear description of the property to be sold ; and all constables' sales

shall be at the place of holding justices' courts in the several company
districts, and on a court day.*

SEC. III. CLAIMS.

105. Postponement of sale; claimant's bond.—Where an execution

is levied on property claimed by any person not a party to said execution,

it shall be the duty of the constable to postpone the sale of such pro-

perty, and make return thereof to the first court in said district : Provided

the person putting in such claim shall first make oath in writing [that said

property is not liable to said execution :"f]
and shall also give bond and

security in double the amount of such execution, which bond the con-

stable is hereby authorized to take, payable to the plaintiff in execution,

with condition to pay all cost and damages which he or she may sustain,

in case it should appear such claim was frivolous and intended for delay

only, recoverable in any court having cognizance thereof.

106. Oath of party claiming,—In all cases of executions from any
justices' courts in this state, levied on property claimed by any person not

a party to such execution, such person shall make oath that such property

levied on is his, her, or their right and property, or his, her, or their

property, as attorney, agent, guardian, executor, or administrator, as the

case may be, to the best of his, her, or their knowledge and belief, and

shall moreover give security in terms of the said fifth section.

107. Trial of claim,—And it shall be the duty of the said court to

cause the right of property to be tried at the next term by five jurors, to

be drawn and empannelled in like manner as appeals ; and on good cause

being shown on oath the court may postpone the trial for one term, and

no longer.

SEC. IV. CORRECTION OF ERRORS, CERTIORARI, AND FEES.

108. Time limited for application for certiorari.—It shall not be

lawful for any judge of the superior court to sanction or grant any writ

103. Dec. 27, 1842, sec. 1, Pam. 55. 106. Dec. 14, 1811, sec. 5, Prince 504.

104. Dec. 14, 1811, sec. 11, Prince 506. 107. Nov. 23, 1814, sec. 1, ib. 508.

105. Ib. sec. 5, ib. 504. 108. Dec. 29, 1838, sec. 1, Pam. 54.

* Hours ot'sale, from ten o'clock in the forenoon, till four o'clock in the after-

noon. See chap, xxii, H 54, p. 607.

t This clause repealed by act of Nov. 23, 1814. For oath, see succeeding T[

106.
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o( certiorari under the provisions of the above recited act,* unless such

writ of certiorari shall be applied for within the ternn of six months next

after the case has been determined in the court below.

109. Costs, when recoverable.—In all cases carried up by writ of

certiorari from a justice's court to the superior court, and the said certi-

orari shall be sustained by the said court, and the proceedings in the

court below set aside, without further order ; and in all cases carried up
in like manner from a justice's court, to the superior court as aforesaid,

and the writ of certiorari shall be sustained, and a new trial ordered, the

plaintiff in certiorari, provided he finally succeeds in his cause, shall re-

cover of the defendant all cost that he or she may have been compelled

to pay and lay out before a certiorari could be granted.

110. Execution to issue for costs.—It shall be the duty of justices of

the peace in all such cases, as are mentioned in the foregoing section, to

issue execution in the name of the prevailing party, for all costs that

may have accrued in the said case.

111. When certiorari maybe granted without payment of costs.—
In all cases hereinafter determined in any of the justices' courts in this

state, on the appeal, and the party cast shall be dissatisfied with the de-

cision, if such party will make an affidavit in writing, that he or she is

advised and believes that he or she has good cause for certioraring the

same to the superior court, and that owing to his or her poverty he or

she is unable to pay the cost and give security as required by law, such

affidavit shall in every respect answer instead of the certificate of the pre-

siding justice, that the cost has been paid and security given as now
required by law ; and the judges of the superior courts respectively, shall

grant writs o( certiorari on the production of such affidavits, if sufficient

cause be shown in the petition and affidavit.

112. Justices of the peace and constables^ fees.—Justices of the peace

and constables throughout this state, shall receive the following fees for

the services hereinafter mentioned, and no more.f

justices' fees in civil cases.

For a warrant or summons, . .

For each cause tried by said jus-

tice,

For affidavit to obtain an attach-

ment, or to hold to bail and
taking the bond,

For each execution, ca. sa. or at-

tachment, ....

31^

31i

For taking interrogatories, and
certifying the same, . 1 25

For drawing jury and making out
venire,

For each cause tried by said jury,

For each affidavit where there is

no cause pending, . . . 31^

311
31i

109. Dec. 26, 1831, sec. 1, Prince 511.

110. lb. sec. 2, lb.

111. Dec. 27, 1842, sec. 2, Fam. 14.

112. Dec. 14, 1811, sec. 22, Prince 507.

* Act of Dec. 8, 1820. See post T[ 7.

t The increase of twenty-five per cent, allowed by the act of Dec. 16, 1819, sec.

2, Prince 831, is added to the original fees, in the table given. Fees in criminal

cases, are here omitted.
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constables' fees in civil cases.*

For serving a warrant, summons,
or subpoena, ....

For each additional copy,

For attending each trial in a jus-

\
' tice's court, ....

For summoning a jury,

For each cause tried by said jury.

For levying and advertising an
attachment, ....

For levying a ca. sa. or execution

and advertising,

For carrying a prisoner to jail,

per mile, . . . ,

3U

3U
31i

31i

For carrying a negro to and from
jail, when under execution, per
mile,

For keeping a horse, mare, mule,
ass, or ox, per day.

For each head of neat cattle per
day,

For each head of sheep, goats, or

hogs, per day.

On the amount of sales made un-

der execution,

15

H

* The increase of twentv-five per cent, allowed by the Act of Dec. 16, 1819,

is added to the amounts in the above table.
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ART. I. EQUITY POWERS, PARTIES, AND PROCEEDINGS.

SEC. I. EQ,UITY POWERS.

1. Chancery yowers of superior courts.—The superior courts in the

several counties, shall exercise the powers of a court of equity, in all

cases where a common law remedy is not adequate to compel parties in

any cause to discover on oath all requisite points necessary to the investi-

gation of truth and justice, to discover transactions between co-partners

and co-executors, to compel distribution of intestates' estates, and pay-

ment of legacies, to discover fraudulent transactions for the benefit of

creditors, and the proceedings in all such cases shall be by bill, and such

other proceedings as are usual in such cases, until the setting down of the

cause for trial ; and the courts shall order the proceedings in such man-
ner as that the same shall be ready for trial at furthest at the third term

from the filing such bill inclusive, unless very special cause be shown to

induce the court to continue the same, which shall not extend to more

than four terms ; and all such bills shall be read and sanctioned by
one of the judges, and a copy thereof served on the opposite party at

least thirty days before the filing of such bill in court ;* and the party

against whom such bill shall be filed, shall appear and answer to the

same at the next court ; and if he, she, or they shall fail to do so, the

facts in the said bill shall be taken pro confesso, and the court may pro-

ceed to decree as to justice shall appertain.

SEC. II. PARTIES.

2. Parties, when entitled to sue in courts of common law,—Whenever
[in] any of the cases enumerated in the before recited section, a plaintifFor

complainant shall conceive that he, she, or they can establish his, her,

or their claim, without resorting to the conscience of the defendant, it

shall and may be lawful for every such plaintiff or complainant to insti-

tute his, her, or their action upon the common-law side of the court, and
shall not be held to proceed with the forms of equity.

3. Parties in suits at common laiv, when entitled to the aid of equity.

—All parties in any of the cases mentioned in the before recited section,

after the commencement of the action at common-law, may, during the

progress of said suit, file his, her, or their bill for the discovery of testi-

mony in aid or defence of his, her, or their common-law action, in all

cases where the same may be necessary.

4. Parties in interest need not join in hillsfor account or distribution.

—It shallj and may be lawful, for any one distributee, or person interested

1. Feb. 16, 1799, sec. 53, Prince 447. 3. Dec. 21, 1820, sec. 2, Trince 448.

2. Dec. 21, 1820, sec. 1, ib. 4. Dec. 29, 1836, sec. 1, ib. 475.

* So much of this act as requires the judges "to read and sanction bills in

equity other than bills of injunction ne exeat and quia timet before the filing" of
the same, is repealed by the act of Dec. 24, 1827. See Prince 462.
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in any estate, to institute bis or her bill, or otber proceeding in equity, to

compel an account or distribution of an estate, without joining as com-
plainants, or making respondents, the other distributees, or persons hav-

ing an interest in said estate, residing within the jurisdiction of the court:

Provided, however, it shall be the duty of such complainant, to state in

bis or her bill, or other equitable proceeding, the names of all the dis-

tributees, or persons having an interest in said estate, that the court may
be enabled to ascertain the amount of the distributive share, to which
such complainant is entitled as nearly as practicable.

SEC. III. PUBLICATION, AND SERVICE OF PROCESS.

5. Process, writs, and bills, how published.—When service of any

process, writ, bill, order, or rule of court, relating to cases in equity,

shall be required to be made by publication in any of the public gazettes

of this state, the publication of the same as aforesaid, once a month for

four months, shall be deemed, held, and taken to be sufficient, and the

clerk shall receive for such publication, the sum of five dollars.

6. Service how perfected, where defendant absconds or refuses to

appear.—If, in any suit which hath been, or hereafter shall be com-
menced in any court of equity, any defendant or defendants, against

whom any subpoena or other process shall issue, shall not cause his, her,

or their appearance to be entered upon such process within such time,

and in such manner as according to the rules of the court the same ought

to have been entered in case such process had been duly served, and an

affidavit or affidavits shall be made to the satisfaction of such court, that

such defendant or defendants is or are beyond the seas, or that upon
inquiry at his, her, or their usual place of abode, he, she, or they could

not be found so as to be served with such process, and that there is just

ground to believe that such defendant or defendants is or are gone out of

the realm, or otherwise abscond, to avoid being served with the process

of such court, then and in such case the court, out of which such process

issued, may make an order directing and appointing such defendant or

defendants to appear at a certain day therein to be named ; and a copy of

such order shall within fourteen days after such order made be inserted

in the London Gazette, and published on some Lord's day, immediately

after divine service, in the parish church of the parish where such defend-

ant or defendants respectively made his, her, or their usual abode, within

thirty days next before such his, her, or their absenting ; and also a copy

of such order shall within the time aforesaid be posted up as after-men-

tioned, (that is to say) a copy of every such order made in his majesty's

high court of chancery, court of exchequer, or the court of the duchy

chamber of Lancaster, at Westminster, shall be posted up in some public

place at the royal exchange in London ; and a copy of every such order

made in any of the courts of equity of the counties palatine of Chester,

Lancaster, and Durham, or of the great sessions in Wales, shall be posted

up at some public place in some market town, within the jurisdiction of

5. Dec. 29, 1838. sec. 1, Fam. 168. 6. 5 Geo. II, 1732, xxv, 1, Schley 367.
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the court by which such order was made, and nearest to the place where

such defendant or defendants respectively made his, her, or their usual

abode as aforesaid, such place of abode being also within the jurisdiction

of the said court ; and if the defendant or defendants do not appear

within the time limited by such order, or within such further time as the

court shall appoint, then on proof made of such publication of such

order as aforesaid, the court, being satisfied of the truth thereof, may
order the plaintiff's bill to be taken pro confesso, and make such decree

thereupon as shall be thought just, and may thereupon issue process to

compel the performance of such decree, either by an immediate seques-

tration of the real and personal estate and effects of the party so absent-

ing, (if any such can be found,) or such part thereof as may be sufficient

to satisfy the demands of the plaintiff or plaintiffs in the said suit, or by

causing possession of the estate or efTects demanded by the bill to be de-

livered to the plaintiff or plaintiffs, or otherwise, as the nature of the case

shall require ; and the said court may likewise order such plaintifi' or

plaintiffs to be paid and satisfied his, her, or their demands out of the

estate or effects so sequestered, according to the true intent and meaning

of such decree, such plaintiff or plaintiffs first giving sufficient security in

such sum as the court shall think proper, to abide such order touching

the restitution of such estate or effects as the court shall think proper to

make concerning the same, upon the defendant or defendants' appear-

ance to defend such suit, and paying such cost to the plaintiff or plain-

tiffs as the court shall order ; but in case such plaintiff or plaintiffs shall

refuse or neglect to give such security as aforesaid, then the said court

shall order the estate or effects so sequestered, or whereof possession

shall be decreed to be delivered, to remain under the direction of the

court, either by appointing a receiver thereof or otherwise, as to such

court shall seem meet, until the appearance of the defendant or defend-

ants to defend such suit, and his, her, or their paying such costs to the

plaintiff or plaintiffs, as the said court shall think reasonable, or until

such order shall be made therein as the court shall think just.

7. Duty of court, when defendant on habeas corpus refuses to enter

appearance.—If any defendant or defendants, by virtue of any writ of

habeas corpus, or other process issuing out of any court of equity, shall

be brought into court and shall refuse or neglect to enter his, her, or

their appearance according to the rules or method required by the said

court, or to appoint a clerk in court, or attorney of such court to act on

his, her, or their behalf respectively, such court may appoint a clerk in

court, or attorney of such court to enter an appearance for such defend-

ant or defendants respectively, and such proceedings may thereupon be

had in the cause, as if the party had actually appeared.

8. Persons in custody to be served with copy of decree.—Provided,

always, that if any person, against whom any decree shall be made,

upon refusal or neglect to enter his, her, or their appearance, or appoint

a clerk in court, or attorney to act on his, her, or their behalf, shall be in

custody or forthcoming, so that he, she, or they may be served with a

copy of such decree, then he, she, or they shall be served with a copy

7. 5 Geo. II, 1732, xxv, 2, Schley 369. 8. 5 Geo. II, 1732, xxv, 3, Schley 370.
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thereof, before any process shall be taken out to compel the performance

thereof.

9. Persons returning within seven years.—Provided, also, that if any
decree shall be made in pursuance of this act against any person or per-

sons being out of the realm, or absconding in manner aforesaid, at the

time such decree is pronounced, and such person or persons shall within

seven years after the making such decree return or become publicly visi-

ble, then and in such case he, she, or they shall likewise be served with

a copy of such decree within a reasonable time after his, her, or their

return or public appearance shall be known to the plaintifFor plaintiffs
;

and in case any defendant against whom such decree shall be made, shall,

within seven years after the making such decree, happen to die, before

his or her return into this realm, or appearing openly as aforesaid, or shall

within the time last before mentioned die in custody before his or her

being served with a copy of such decree, then his or her heir, if such

defendant shall have any real estate sequestered, or whereof possession

shall have been delivered to the plaintiff or plaintiffs, and such heir may be

found, or if such heir shall be 3i feme covert, infant, ornon compos mentis,

the husband, guardian, or committee of such heir respectively ; or if the

personal estate of such defendant be sequestered, or possession thereof

delivered to the plaintiff or plaintiffs, then his or her executor or admin-

istrator (if any such there be) may and shall be served with a copy of

such decree within a reasonable time after it shall be known to the plain-

tiff or plaintiffs, that the defendant is dead, and who is his or her heir,

executor, or administrator, or where he, she, or they respectively may be

served therewith.

10. When defendant served with copy ; time for application for re-

hearing.—-Provided, always, that if any person or persons so served with

a copy of such decree, shall not within six months after such service,

appear and petition to have the said cause reheard, such decree so made
as aforesaid, shall stand absolutely confirmed against the person and
persons so served with a copy thereof, his, her, and their respective

heirs, executors, and administrators, and all persons claiming or to claim

by, from, or under him, her, them, or any of them, by virtue of any act

done, or to be done subsequent to the commencement of such suit.

11. When not served, time for application.—Provided, nevertheless,

that if any person, so served with a copy of such decree, shall within six

months after such service, or if any person not being so served, shall,

within seven years next after the making such decree, appear in court,

and petition to be heard with respect to the matter of such decree, and
shall pay down or give security for payment of such cost as the court

shall think reasonable in that behalf, the person or persons so petitioning,

his, her, or their respective representatives, or any person or persons

claiming under him, her, or them, respectively, by virtue of any act done

before the commencement of the suit, may be admitted to answer the

bill exhibited, and issue may be joined, and witnesses on both sides ex-

amined, and such other proceedings, decree and execution may be had

9. 5 Geo. II, 1732, xxv, 4, Schley 370. 11.5 Geo. II, 1732, xxv, 6, Schley 372.
10. lb. xxv, 5, ib. 371.
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thereon, as there might have been in case the same party had originally

appeared, and the proceedings had then been newly begun, or as if no

former decree or proceedings had been in the same cause.

12. When defendant barred.—Provided, nevertheless, and be it

enacted by the authority aforesaid, that if any person or persons, against

whom such decree shall be made, his, her, or their heirs, executors or

administrators, shall not within seven years next after the making such

decree, appear and petition to have the cause re-heard, and pay down or

give security for the payment of such costs as the court shall think reason-

able in that behalf, such decree made as aforesaid shall stand absolutely

confirmed against the person and persons against whom such decree shall

be made, his, her, and their heirs, executors and administrators, and

against all persons claiming or to claim, by, from or under him, her,

them, or any of them, by virtue of any act done or to be done subsequent

to the commencement of such suits ; and at the end of such seven years

it shall and may be lawful for the court to make such further order as

shall be just and reasonable according to the circumstances of the case.

13. Persons not affected,—Provided always, that this act shall not

extend or be construed to extend to warrant or make good any proceed-

ing against any person beyond the seas, unless it shall appear to the

satisfaction of the court by affidavit or affidavits, before the making of

such decree, that such person had been in that part of Great Britain

called England, within two years next before the subpoena in such suit

issued against such person.

14. Not to extend to courts of limited jurisdiction.—Provided, also,

that this act shall not extend or be construed to extend to warrant or

make good any proceeding against any person in any court of equity

having a limited jurisdiction, unless it shall appear to the satisfaction of

such court by affidavit or affidavits, before the making of such decree,

that such person had resided within the jurisdiction of such court, within

one year next before the subpoena in such suit issued against such person.

ART. II. WRITS OF NE EXEAT, AND BILLS OF INJUNC
TION.

SEC. I. WRITS OF NE EXEAT.

15. When to issue where the debt is not due.—The judges of the

superior courts shall, and they are hereby authorized to grant writs of

ne exeat, as well in cases where the debt or demand is not actually due,

but exists fairly and bona fide in expectancy at the time of making ap-

plication, as in cases where the demand is due ; and all the proceedings

shall be as heretofore practised in this state, in restraining the person and

property of the defendant until he secures to the complainant the pay-

ment of the demand, or shows good cause to the court why he should

12. 5 Geo. II, 1732, xxv, 7, ScJdey 372. 14. 5 Geo. II, 1732, xxv, 9, Schley 373.

13. lb. xxv, 8, ib. 373. 15. Dec. 6, 1813, sec. 1, Prince 440.
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not pay the same ; all other proceedings to be in the same way as prac-

tised under this writ in other cases.

16. 3Iay issue in favor of co-obligors,—In case of joint or joint and
several obligors, if any one or more of them are about to remove without

the jurisdictional limits of this state, and are carrying off their property,

leaving one or more fellow obligors bound with them for the payment of

any debt, penalty, or for the delivery of property at a certain time, which
time has not arrived at the time of such removal, such obligor or obligors

w^ho remain, shall have the benefit of the writ of ne exeat to compel the

removing obligor to secure the payment of his part of the debt, penalty,

or of the delivery of the property ; and also in cases of security, the

security shall have all the benefit of the writ o( ne exeat against his prin-

cipal or fellow security, where the obligation or debt is not yet due, and
the principal or either of the securities are about removing without the

state: Provided, nevertheless, that in all cases arising under this act, the

party complaining shall pursue the legal form and course of law as here-

tofore practised in this state.

17. May issue in favor of reversioner.—It shall and may be lawful

for any judge of the superior court of this state, on application to him by
bill, at the instance of any person, or persons, claiming personal property,

in remainder and reversion, to grant a writ of ?ie exeat, or other sufficient

process, to restrain the person or persons having the control or posses-

sion of such property, from removing the same beyond the limits of this

state ; or to give good and sufficient security, residing in the county, to

the party claiming, in a sufficient penalty to be fixed by such judge, that

the property shall be subject, and accessible to the demand of the person

or persons entitled thereto, in the county wherein such property may be

at the time of issuing of such writ.

18. Duty of applicant.—Provided, that the person or persons, or

one of them, suing for the benefit of such writ, shall make affidavit of his,

her, or their right to, and of the value of the property in question ; and

that he, she, or they, entertain serious apprehensions, that the property

will be removed beyond the limits of this state, and that his, her or their

rights will be impaired, unless a remedy be offered for the preservation

thereof.

19. When new bond may be required.—The superior court shall at

the term to which such writ and bond may be returnable, and at any
subsequent term, on exceptions to the sufficiency of the bond, or of the

security, or on a representation on oath, that the securities, or some of

them, have removed, or are about to remove, from the county, determine

thereon, and may in its discretion, require a new bond, or additional

security, for the preservation of the property in controversy ; and may
pursue such course therein, and in the matter of said bill, as to justice

may seem proper.

20. Parties how discharged when arrested under ne exeat.—In all

cases where peisons may be hereafter arrested by virtue of writs of ne

exeat, they shall be discharged on their giving bond, with good and

16. Dec. 6, 1813, sec. 2, Prince 441. 19. Dec. 23, 1839, sec. 2, Prince 469.

17. Dec. 23, 1830, sec. 1, ib. 469. 20. Dec. 22, 1830, sec. 1, ib. 468.

18. Ib. sec. 1, ib.
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sufficient security, either that they will not depart this state, or for the

payment of the eventual condemnation money. *

SEC. II. BILLS OF INJUNCTION.

21. When injunction may he granted ; bond required.—No injunction

shall be sanctioned or granted by any judge of the superior courts of this

state, until the party requiring the same shall have previously given to

the party against whom such injunction is to operate, by application to

the clerk of the superior court for that purpose, a bond with good and

ample security for the eventual condemnation money, together with all

future costs; which said bond shall be lodged in said clerk's office, sub-

ject to the order of the court, and have paid all costs which may have

accrued in the case, the subject of the injunction.

22. Party may he compelled to justify on oath.—Where any doubt

arises as to the sufficiency of the security tendered to any of the persons,

authorized by this act to take the same, the party so authorized to take

the said security, may compel the party to justify upon oath, and such

justification upon oath shall amount to such sufficiency as to exonerate

the party taking the security from any liability.

23. Whenjudge may grant injunction out of his district,—No judge of

the superior court shall grant or sanction any certiorari or injunction out

of his judicial district, unless there shall be a vacancy in any of the other

districts, or the judge thereof be so indisposed, or be absent therefrom,

so that the business of granting certioraries and injunctions cannot be

speedily done ; Provided, no certiorari shall be granted, to remove any

proceeding from a magistrate's court, until it has been tried by a jury

in said court.

24. Service upon parties residing out of the state, how perfected.—
In all cases of bills of injunction, where the defendant or defendants

reside out of the state, a service on the attorney of the plaintiff in the

original action, and a publication of a six months' rule obtained from the

judge granting the injunction, shall be deemed a sufficient service.

25. Bills of injunction, when decided.—All bills of injunction granted

by the superior court, or any of them, or which may hereafter be granted,

shall stand and be considered as open for argument and amendment, at

the first term of the superior court which may be holden after the pass-

ing of this act, in and for the county where the suit originated, or the

first term after the granting such bill of injunction ; and in all cases

of injunction, they shall be disposed of, and a decision made at the

second term of said court, held in and for the county where such suit

originated.

26. Shall not he granted a second time.—The dilatory practice of

granting bills of injunction a second time, after the dissolution of the first

21. Dec. 16, 1811, sec. 3, Prince 437. 24. Dec 16, 1811, sec. 6, Prince 438.

22. lb. sec. 4, ib. 438. 25. lb. sec. 7, ib.

23. Ib. sec. 5, ib. 26. Ib. sec. 8, ib.

* Where judges are interested. See ante chap, xix, ][ 3, p. 499.
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bill or bills, shall not be admissible or allowed of in any case or cases

whatever. *

27. Judges may exercise discretion in granting injunctions,—The third

section of the above recited act,f be so altered and amended as to

authorize the judges of the superior courts of this state, to grant injunc-

tions upon such security and under such terms/ as in their discretion

such case may require.

28. When a second injunction may issue—It shall be lawful for a

second injunction to be granted in certain cases, where a previous

injunction may have been dismissed, for cause not connected with the

merits of the case, and when the judge to whom the application may be

made, shall be satisfied that a second injunction should issue.

ART. III. JUDGMENT, APPEAL, AND DEATH OF PARTIES.

SEC. T. JUDGMENT AND APPEAL.

29. Judgment in equity to pass title to land.—When a complaining

party seeks, through a court of equity, the specific performance of an

agreement to convey land, and a jury shall find in favor of the complain-

ing party, it shall be the duty of the court to cause the description of

the land to be set forth in the judgment of the court, and signed by the

attorney of the complainant, which judgment shall be entered on the

records of the court, (if for land,) and shall be recorded in the county

where the land lies ; which judgment and decree shall pass the title

without any act to be done by the defendant, and such judgment or de-

cree having been recorded, shall be as effectual to transfer the property

as the deed of the defendant : Provided, that the said judgment or judg-

ments shall not affect any person except the party or parties to said bill,

further than the deed of the defendants would have done, if executed in

pursuance of said decree ; and as decisive of the title as if the com-
plainant had recovered in ejectment, and a writ of possession shall issue

as in case of recovery in ejectment, when the defendant to the bill is in

possession.

30. Appeal allowed.—In all cases hereafter to be tried in the supe-

rior courts of this state, on the equity side thereof, either party who may
be dissatisfied with the verdict of the jury, may enter an appeal in like

manner and under the same limitations and conditions as are prescribed

in cases at common law, which appeal shall be tried by a special jury

under the provisions governing common law cases.

SEC. II. DEATH OF PARTIES.

31. Seven years^ absence beyond seas to establish death of party.—
27. Dec. 27, 1842, sec. 1, Pam. 38. 30. Dec. 27, 1843, sec. 1, Pam. 123.

28. lb. sec. 2, ib. 39. 31. 19 Char. II, 1667, vi, 2, &AZft/ 249.

29. Dec. 23, 1839, sec. 1, ib. 141.

* See succeeding *[[ 28. t ^66 ante T[ 21.
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If such person or persons,* for whose life or lives such estates have been

or shall be granted as aforesaid, shall remain beyond the seas, or else-

where absent themselves in this realm, by the space of seven years toge-

ther, and no sufficient and evident proof be made of the lives of such

person or persons respectively, in any action commenced for recovery of

such tenements by the lessors or reversioners ; in every such case the

person or persons upon whose life or lives such estate depended, shall be

accounted as naturally dead ; and in every action brought for the reco-

very of the said tenements by the lessors or reversioners, their heirs or

assigns, the judges before whom such action shall be brought, shall di-

rect the jury to give their verdict as if the person so remaining beyond

the seas, or otherwise absenting himself, were dead.

32. Challenge of jurors upon the trial.—In any such action wherein

the life or death of any such person or persons shall come in question

between the lessor or reversioner and tenant in possession, it shall and

may be lawful for the lessor or reversioner to take exception to any of

the jurors returned for the trial of that cause, that the greatest part of the

real estate of any of such jurors is held by lease or copy for lives, who
upon proof thereof shall be set aside, as in case of other legal chal-

lenges.

33. Proviso in favor of persons evicted.—Provided always, that if

any person or persons shall be evicted out of any lands or tenements by
virtue of this act, and afterwards if sucli person or persons upon whose
life or lives such estate or estates depend, shall return again from beyond

seas, or shall on proof in any action to be brought for recovery of the

same, be made appear to be living, or to have been living at the time of

the eviction ; that then and from thenceforth the tenant or lessee, who
was outed of the same, his or their executors, administrators or assigns,

shall or may re-enter, repossess, have, hold and enjoy the said lands or

tenements in his or their former estate, for and during the life or lives, or

so long term as the said person or persons upon whose life or lives the

said estate or estates depend, shall be living
; and also shall upon action

or actions to be brought by him or them against the lessors, reversioners,

or tenants in possession, or other persons respectively, which since the

time of the said eviction received the profits of the said lands or tene-

ments, recover for damages the full profits of the said lands or tenements

respectively, with lawful interest for and from the time that he or they

'were outed of the same lands or tenements, and kept and held out of

the same by the said lessors, reversioners, tenants or other persons, who
after the said eviction received the profits of the said lands or tenements,

or any of them respectively, as well in the case when the said person

or persons upon whose life or lives such estate or estates did depend, are

32. 19 Char. II, 16G7, vi, 3, Schley 250. 33 19 Char. II, 1667, vi, 5, Scliley 250.

* Lessees of life estates. The preamble to this statute gives as the reason for

its enactment, that by the absence beyond seas of persons holding estates for life,

reversioners and others were often wrongfully held out of their estates, owing to

their inability to establish the death of the party upon whose life such estate

depended. See Schley 248.
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or shall be dead at the time of bringing of the said action or actions, as

if the said person or persons were then living.

34. Reversioner may require production of tenant for life.—Any
person or persons who hath or shall have any claim or demand in or to

any remainder, reversion, or expectancy, in or to any estate after the death

of any person within age, married woman, or any other person whatso-

ever, upon affidavit made in the high court of chancery, by the persons

so claiming such estate, of his or her title, and that he or she hath cause

to believe that such minor, married woman, or other person is dead, and

that his or her death is concealed by such guardian, trustee, husband, or

any other person, shall and may once a year, if the person aggrieved

shall think fit, move the lord chancellor, keeper, or commissioners for the

custody of the great seal of Great Britain for the time being, to order,

and they are hereby authorized and required to order such guardian, trus-

tee, husband, or other person, concealing or suspected to conceal such

person, at such time and place as the said court shall direct, on personal

or other due service of such order, to produce and show to such person

and persons (not exceeding two) as shall in such order be named by
the party or parties prosecuting such order, such minor, married woman,
or other persons aforesaid, and if such guardian, trustee, husband, or

such other person as aforesaid, shall refuse or neglect to produce or show
such infant, married woman, or such other person, on whose life any such

estate doth depend, according to the directions of the said order, that

then the court of chancery is hereby authorized and required to order

such guardian, trustee, husband, or other person, to produce such minor,

married woman, or other person concealed, in the said court of chancery,

or otherwise before commissioners to be appointed by the said court, at

such time and place as the court shall direct, two of which commission-

ers shall be nominated by the party or parties prosecuting such order, at

his, her, or their costs and charges.

35. When presumption of death of party authorized.—x\nd in case

such guardian, trustee, husband, or other person, shall refuse or neglect

to produce such infant, married woman, or other person so concealed, in

the court of chancery, or before such commissioners, whereof return

shall be made by such commissioners, and that return filed in the petty

bag office, in either or any of the said cases, the said minor, married

woman, or such other person so concealed, shall be taken to be dead,

and it shall be lawful for any person claiming any right, title or interest

'

in remainder or reversion, or otherwise, after the death of such infant,

married woman, or such other person so concealed, as aforesaid, to enter

upon such lands, tenements and hereditaments, as if such infant, mar-

ried woman, or other person, so concealed, were actually dead.

36. When party beyond seas, death how established.—If it shall

appear to the said court by affidavit, that such minor, married woman, or

other person, for whose life such estate is holden, is, or lately was at

some certain place beyond the seas, in the said affidavit to be mentioned,

it shall and may be lawful for the party or parties prosecuting such order,

:^4. 6 Ann, 1707, xviii, 1, Schley 334. 36. 6 Ann, 1707, xviii, 2. Schley 336.

35. lb. xviii, 1, ib. 336.
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as aforesaid, at his, her, or their costs and charges, to send over one or

both the said persons appointed by the said order, to view such minor,

niarried woman, or other person, for whose Hfe any such estate is holden
;

and in case such guardian, trustee, husband, or other person conceahng

or suspected to conceal such persons as aforesaid, shall refuse or neglect

to produce or procure to be produced to such person or persons, a per-

sonal view of such infant, married woman, or other person, for whose

life any such estate is holden, that then and in such case such person or

persons are hereby required to make a true return of such refusal or ne-

glect, to the court of chancery, which return shall be filed in the petty

bag office, and thereupon such minor, married woman, or other person,

for whose life any such estate is holden, shall be taken to be dead ; and

it shall be lawful for any person claiming any right, title, or interest, in

remainder, reversion, or otherwise, after the death of such infant, married

woman, or other person, for whose life any such estate is holden, to enter

upon such lands, tenements, and hereditaments, as if such infant, mar-

ried woman, or other person, for whose life any such estate is holden,

were actually dead.

37. Proviso in favor of tenants for life.—Provided always, that if

it shall afterwards appear upon proof, in any action to be brought, that

such infant, married woman, or other person, for whose life any such

estate is holden, were alive at the time of such order made, that then it

shall be lawful for such infant, married woman, guardian, or trustee, or

other person having any estate or interest, determinable upon such life,

to re-enter upon the said lands, tenements, or hereditaments, and for

such infant, married woman, or other person, having any estate or inte-

rest determinable upon such life, their executors, administrators or as-

signs, to maintain an action against those who, since the said order,

received the profits of such lands, tenements, or hereditaments, or their

executors or administrators, and therein to recover full damages for the

profits of the same received, from the time that such infant, married

woman, or other person, having any estate or interest determinable upon

such life, were ousted of the possession of such lands, tenements, or

hereditaments,

38. When guardian of minors may continue in possession,—Provided

always, that if any such guardian, trustee, husband, or other person or

persons, holding or having any estate, or interest determinable upon the

life or lives of any other person or persons, shall by any affidavit or other-

wise, to the satisfaction of the said court of chancery, make appear, that

he, she, or they have used his, her, or their utmost endeavors to procure

such infant, married woman, or other person or persons, on whose life or

lives such estate or interest doth depend, to appear in the said court of

chancery, or elsewhere, according to the order of the said court in that be-

half made, and that he, she, or they cannot procure or compel such

infant, married woman, or other person or persons so to appear, and that

such infant, married woman, or other person or persons, on whose life or

lives such estate or interest doth depend, is, are, or were living at the

time of such return made and filed as aforesaid, then it shall be lawful

37. 6 Ann, 1707, xviii, 3, Sddey 337. 38. 5 Ann, 1707, xviii, 4, Schley 438.
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for such person or persons to continue in the possession of such estate,

and receive the rents and profits thereof for and during the infancy of

such infant, and the hfe orHves of such married woman, or other person

or persons, on whose life or lives such estate or interest doth or shall de-

pend, as fully as he, she, or they might have done if this act had not

been made.

39. Guardian, when tresspasser.—Every person who, as guardian or

trustee for any infant, and every husband seized in right of his wife only,

and every other person having any estate determinable upon any life or

lives, who after the determination of such particular estates or interests,

without the express consent of him, her, or them, who are or shall be

next and immediately entitled upon and after the determination of such

particular estates or interests, shall hold over and continue in possession

of any manors, messuages, lands, tenements, or hereditaments, shall be

and are hereby adjudged to be trespassers, and that every person and

persons, his, her, and their executors and administrators, who are or

shall be entitled to any such manors, messuages, lands, tenements, and

hereditaments, upon or after the determination of such particular es-

tates or interests, shall and may recover in damages against every such

person or persons so holding over as aforesaid, and against his, her, or

their executors, or administrators, the full value of the profits received

during such wrongful possession as aforesaid.

39. 6 Ann, 1707, xviii, 5, Schley 339.
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ART. I. JURISDICTION, SESSIONS OF COURT, AND APPEALS.

SEC. I. JURISDICTION.

1. Inferior court vested with certain powers.—The inferior courts in

each county shall have jurisdiction and authority to hear and determine

all causes, matters, suits, and controversies, testamentary, which shall be

brought before them, touching the proof of wills, and shall examine and

take the proof of wills, grant probate thereof, and shall hear and deter-

1. Feb. 16, 1799, sec. 1, Prince 231.
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mine the right of administration of estates of persons dying intestate, and

to do all other things touching the granting letters testamentary, and

letters of administration, according to law and right ; and shall appoint

its own clerk, who shall be commissioned by the governor.

2. Probate of wills in vacation.—Two or more of the said justices

of the inferior court, shall be authorized in vacation time, to admit any

executor of a will to prove the same before them ; but there shall be a

court, and at a regular and legal time of meeting thereof, before the

same shall be admitted to record.

3. Court, hoiv designated,—The inferior court, when sitting for ordi-

nary purposes, shall be known only as the inferior court sitting for that

purpose, and that their clerk shall be known as the clerk of ordinary

only ; and that the said inferior court when sitting for ordinary purposes,

shall have the original jurisdiction of all testate and intestate estates,

appointing administrators and guardians, to qualify executors, adminis-

trators, and guardians, and to bind out orphans, and all such other

matters and things as appertain or relate to estates of deceased persons,

whether testate or intestate.

SEC. II. SESSIONS OF COURT.

4. Time of holding court.—The said inferior court shall meet for

ordinary purposes on the first Monday in January next, and on the first

Monday in every other month thereafter: Provided, that when the busi-

ness of the court shall require it, the justices may by adjournment hold

meetings at any other time, or at any other day than those before

appointed for their meetings.

5. Time of holding court changed.— The court of ordinary and land

courts of the several counties of this state, shall be held on the second

Monday in January annually, in place of the first Monday in said

month.

6. Proceedings legalized.— All business transacted in the said courts

which may be held on the second Monday in January, shall be deemed

as legal as if the same had been transacted on the first Monday.

7. Sheriff to attend courts of ordinary ; his duty.—It shall be the

duty of the sherifFof each county in this state, either by himself or deputy,

to attend at the court-house of their respective counties, of [on] each

and every day of holding courts of ordinary, for the purpose of opening

and adjourning said courts, unless such sheriff shall procure some con-

stable of such county to perform such duty.

8. When clerk may open and adjourn court.—And in case the sheriff

shall at any time fail to comply with the requisitions of this act, it shall

and may be lawful for the clerk of said court to open and adjourn such

court.

9. Coroner or constable to attend in absence of sheriff.—In the ab-

sence of the sheriff or his deputy, it shall and may be lawful for the

2. Feb. 16, 1799, sec 1, Frince 231. 6. Dec. 23, 1843, sec. 2, Pam. 37.

3. Dec. 15, 1810, sec. 7, ib. 240. 7. Dec. 20, 1823, sec. 2, Frince 4:54:.

4. Ib. sec. 1, ib. 8. Ib. sec. 2, ib.

5. Dec. 23, 1843, sec. 1, Fam. 37. 9. Dec. 19, 1817, sec. 2, ib. 243.
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judges of the court of ordinary, to direct said court to be opened and

attended by the coroner, or any constable of the county ; and they may
make a reasonable compensation to the said coroner or constable for his

services.

10. Failure to meet, court how adjourned over.—If, from any circum-

stance as aforesaid, a failure should take place in making a court of

ordinary in any of the counties in this state, either at a regular term or

at any adjourned term, that it shall and may be lawful for any one justice

of the inferior court, with the clerk of the court of ordinary, to adjourn

said court to such time as they may think, in their judgment, proper.

SEC. III. APPEALS.

11. Appeal allowed ; proceedings.—In case either party in the said

courts of ordinary shall or may be dissatisfied with any decision thereof,

then and in all such cases, such dissatisfied party may within four days

after the adjournment of the said court, be allowed to enter into an

appeal, by paying all costs which may have accrued, and giving security

to the clerk of the said court of ordinary, for such further costs as niay

accrue by reason of such appeal, which appeal so entered, shall 6e by

the said clerk transmitted to the clerk of the superior court of the county

in which such proceedings may take place, at least ten days before the

next superior court of said county ; and which said superic>f court shall

determine thereon at such term, according to law and i'ight, and let-

ters testamentary, or of administration, shall not be granted or issued

until the decision of such appeal by the said superior court ; but the

said court of ordinary may, pending such appeal, ^rant temporary letters

to collect the estate of the deceased.

12. Appeals, how tried.—All appeals uken up from the decision of

the several courts of ordinary of this state^ to the superior court, touching

the probate of wills, and granting U-cters of administration, in w^hich

matters of fact are involved, shall be tried and determined by a special

jury of the county where the case may happen, in the same way and

under the same regulations as other appeals.

ART. II. CLERK OF COURT OF ORDINARY.

SEC. J. ELECTION AND QUALIFICATION.

13. Clerk, his appointment and term of office.—The justices of the

inferior court in the several counties throughout this state, at the usual

place of holding their courts on the first Monday in January, in the year

eio^hteen b^indred and thirteen, and on the first Monday in January* in

every second year thereafter, shall proceed by ballot to the choice of clerks

10. Dec. 8, 1823, sec. 2, Prince 453. 12. Dec. 19, 1823, sec. 1, Prince 455.

11. Dec. 7, 1805, sec. 1, ib. 238. 13. Dec. 13, 1811, sec. 1, ib. 241.

* Second Monday. See ante, T[ 5.

44
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of the courts of ordinary* who shall hold their office for and during the

term of two years, unless sooner removed for malpractice in office, and

until a successor is in manner aforesaid elected. And it is hereby pro-

vided, that the clerk in manner aforesaid elected, shall be eligible to re-

election.

14. Oath of cleric.—And before he enters on the duties of his office,

shall take an oath well and truly to perform the duties required of him as

clerk of the court of ordinary, to be administered by one of the judges

thereof.

15. Bond required,—It shall not be lawful for any clerk of the court

of ordinary to exercise the duty of that office, until they shall have

respectively given bond and sufficient security to the justices of the infe-

rior courts of each county respectively, made payable to his excellency

the governor, for the time being, and his successors in office, in the sum
of two thousand dollars, for the faithful performance of their duty re-

spectively.

16. Bond, hy whom taken; conditions.—It shall be the duty of the

justices of the inferior courts of each county in this state respectively, or

any two or more of them, to take such bond and security, according to

the provisions of the foregoing section, conditioned well and truly to

perform the duties required of them by law.

17. Ho-u) recovered.—The said bond, so taken as aforesaid, shall be

liable to suit, and recovery in the same way, and under the same provi-

sions and resVictions as are pointed out by law, for recovery upon
bonds given by clerks of the superior and inferior courts for the perform-

ance of their duty qs clerks.

18. Vacancies, how filled ; tenure of ofice.—When any vacancy
shall happen in the office of clerk of the court of ordinary, by death, re-

signation, or otherwise, it shall and may be lawful, and it is hereby made
the duty of the justices of the inferior courts, or a majority of them, in

the county where such vacancy may happen, to proceed without delay

to appoint some fit and proper person to fill such vacancy, administer to

the person so appointed the same oaths, and take like bond and security

as heretofore required by law of the ckrks of the courts of ordinary of this

state, and transmit the same to his excellency the governor ; and the

person so appointed shall be deemed, held, and considered as duly quali-

fied to discharge all the duties required of th^ clerk of the court of ordi-

nary of the county for which he may be appointed, and shall be entitled

to the same fees, and be subject to the same p^^ins and penalties for

misconduct in office, as if such person had been duly elected and com-
missioned by his excellency the governor, and continuG in office for and
during the term for which his predecessor was elected, and until a suc-

cessor shall be duly elected, commissioned, and qualified.

19. Justices may elect cleric at any time.—In future where ihe justices

of the inferior court as aforesaid, shall fail to elect a clerk as aforesaid, it

14. Feb. 16, 1799, sec. 1, Prince 231. 17. Dec. 8, 1815, sec. 3, Prince 179.

15. Dec. 8, 1815, sec. 1, ib. 178. 18. Dec. 22, 1820, sec. 2, ib. 245.

16. Ib. sec. 2, ib. 179. 19. Dec. 21, 1839, seel, Pam. 42.

* " Who shall be commissioned by the governor. See ^ 1.
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sliall and may be lawful for the said justices or a majority of them, to

proceed at any time thereafter, and previous to the next regular time of

said election, to elect a clerk as aforesaid.

20. Cleric so elected, to give bond and security.—Any person so

elected, shall, before he enters upon the duties as clerk aforesaid, enter

into bond, with good and sufficient security or securities unto his excel-

lency the governor for the time being, and shall be held liable in the

same way as if he had been elected at the time regular by law, and shall

continue in office no longer than the next regular time of electing said

clerk.

SEC. II. DUTIES AND FEE OF CLERK.

21. Executors, administrators, and guardians^ names to be recorded.

—It shall be the duty of the clerks of the courts of ordinary, in the re-

spective counties, to enter into a book to be kept for that purpose, the

names of all the executors, administrators, and guardians, which may

have been, or shall in future be appointed in the several counties, together

with the names of their securities, which book shall at all times be subject

to the examination of the inferior court, and of such other person or per-

sons as may be interested therein.

22. Guardians and administrators' bonds to be recorded.—It shall

be the duty of the clerks of the courC of ordinary of the several counties

of this state, to record in a book to oe kept for that purpose, all guardians'

and administrators' bonds take« before the court of ordinary of their

several counties, within six days after the same is executed.

23. Newspapers, when filed.—It shall be the duty of the clerks

of the court of ordinary o( the several counties in this state, to keep in

their respective offices a regular file of the newspaper in which they

may advertise the notices required by law to be advertised.

24. Files subject to inspection.—Said newspaper filed as aforesaid,

shall at all times be subject to the inspection of any person interested in

any notices published therein.

25. Fees of clerk.—The fees of the clerk of the court of ordinary

shall be the same as the fees heretofore allowed to registers of probates.

ART. III. PAUPERS, AND RECORDS OF BIRTHS.

SEC. I. PAUPERS,

26. Inferior court to appoint overseers of the poor, and bind out

orphans.—The inferior courts in the several counties in this state shall

have power to inquire into the circumstances of the poor, bind out

orphans, and appoint guardians, in the manner pointed out by law, and

appoint overseers over the poor: Provided, that no justice of the inferioi

court shall be appointed an overseer over the poor.

27. May assess poor tax.—And the said justices and overseers of the

20. Dec. 21, 1839, sec. 2, Pam. 42. 24. Dec. 21, 1839, sec. ^, Pam. 39.

21. Feb. 18, 1799, sec. 1, Prince 231. 25. Feb. 16, 1799, sec. 4, Prince 231.

22. Dec. 18, 1829, sec. 1, ib. 252. 26. Dec. 18,1792, sec. 14, ib. 229.

23. Dec. 21, 1839, sec. 1, Pam. 39. 27. lb.' sec. 14, ib.
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poor, shall have power lo levy annually a tax, and assess all taxable

property returned in their respective counties, not exceeding one-four-

teenth part* of the general tax of such county annually, which shall be
collected by the tax-collector of the county, who shall be allowed at and
after the rate of five per centum of the net amount ofsuch collection, and
who shall, at the first inferior court, after the first Monday in May annu-
ally, make to the justices of the inferior court a true return of the state of
the collection of such tax, and a report in writing of his proceedings, and
shall therein fairly state the amount of his collection ; and that the tax-

collector's statements and collections so made up, shall be filed of record

in the clerk's office, open to the inspection of any person interested

therein.

28. Poor tax, how collected.—And in case any person or persons
shall refuse or neglect to pay such tax, it shall and may be lawful for the
sheriff of the county to distrain for the same, in like manner as the col-

lectors are authorized to distrain for the general tax, and shall have the
like commissions therefor ; and the money arising from the said tax shall

be paid into the hands of the said overseers, for the relief of the poor;
and the said overseers shall, once in every year, make up their accounts
and lay the same before the justices of the said court, who shall express their

approbation or disapprobation of the same on the back of the said ac-
counts so to be produced.

29. Rate ofpoor taxfixed.—The [justices of the inferior courts of the
different counties in this state, are hereby authorized and empowered to

levy a tax, and assess all taxable property returned in their respective
counties, not to exceed one-eighth part of the general tax of such county,
annually, and that it be collected in the same manner, and under the
same restrictions, as prescribed in the above-recited act.

SEC. II. RECORD OF BIRTHS.

30. Clerk to register births.—It shall be the duty of the clerks of the
courts of ordinary, in each county respectively, to enter and register in a
book, to be kept for that purpose, the names of all persons who may re-

port themselves to him, or who may be reported by their parents or
guardians, as well as all those who may be hereafter born within the said

county, and who may be reported as aforesaid, upon due proof being

made by affidavit or oath to said clerk of said birth ; and that the said

clerk shall be entitled to take and receive for each registry which he
shall be called on to make, the sum of twenty-five cents.

31. Privilege ofparents or guardians.—The parents or guardians of

children now in life, or who may be hereafter born, may, upon applica-

tion to the clerk of the court of ordinary aforesaid, and upon payment of

28. Dec. 18, 1792, sec. 14, Frince 229. 30. Dec. 19. 1823, sec. 1, Prince 182.
29. Nov. 24, 1818, -sec. 1, ib. 244. 31. lb. sec. 3, ib.

One-eighth, See post f 29.
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the aforesaid sum to the said clerk, require him to enter the name of the

said child, with the time and place of his or her birth.

32. Penalty of cleric for refusal.—The said clerk shall forfeit and pay

the sum of five dollars for each and every refusal to enter the said births

as aforesaid, upon such application as aforesaid being made.

33. Registry of births receivable as evidence.—The said entry so as

aforesaid made, shall be received and held as evidence of the birth and

aojeof such person or persons as it purports to represent, in any court of

law or equity in this state, by the production either of the original book

of entry, or of the certificate of the same, under the hand and seal of the

said clerk ; and for which certificate the said clerk shall receive twenty-

five cents.

32. Dec. 19, 1823, sec. 3, Fiince 183. 33. Dec. 19, 1823, sec. 4, Prince 183.
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TITLE I.

CRIMINAL LAW.

CHAPTER XXVIII.

CRIMES AGAINST THE STATE, AND AGAINST THE
PERSON AND PROPERTY OF INDIVIDUALS.

ANALYSIS

ART. T. PERSONS CAPABLE OF
COMMITTING CRIMES.

SEC. I. DEFINITION OF CRIMES AND OFFENCES.

1. Crimes and offences defined.

2. Criminal intention.

3. Persons considered of sound mind.

4. Infants not amenable.

5. Insane persons not amenable.

6. Idiots not amenable.

SEC. II. COUNSELLORS, AIDERS, AND ABETTORS.

7. Infants, lunatics, or idiots.

8. Married women.
9. Drunkenness, when an excuse.

10. Misfortune or accident.

SEC III. THREATS AND MENACES,

1 1

.

Slaves under coercion not punishable.

12. Persons acting under fear not punishable.

SEC IV.

13. Felony defined.

FELONY.

ART. II. PRINCIPALS AND ACCES-
SORIES IN CRIMES.

SEC. I. PRINCIPALS.

14. Principals in first and second degree.

SEC II. ACCESSORIES.

15. Accessories defined.

16. Accessories before the fact.

17. Accessories after the fact.

SEC III. PUNISHMENT.

18 Principal in the second degree, and ac-

cessory before the fact.

19. Accessories after the fact.

ART. III. CRIMES AGAINST THE
STATE AND PEOPLE.

SEC I. STATE OFFENCES.

20. Treason ; exciting insurrection of slaves

.

SEC II. TREASON.

21. Treason in the first degree.

22. Treason in the second degree.

SEC III. EXCITING INSURRECTION OF SLAVES'

23. How punished.

24. Circulating incendiary publications.

ART. IV. CRIMES AND OFFENCES
AGAINST THE PERSONS OF CITI-
ZENS OR INDIVIDUALS.

SEC I. HOMICIDE.

25. Homicide defined.

SEC II. MURDER.

26. Murder defined.

27. Express malice.

28. Implied malice.

29. Punishment.

SEC III. MANSLAUGHTER.

30. Manslaughter defined.

31. Voluntary manslaughter.

32. Punishment of voluntary manslaughter.
33. Involuntary manslaughter.

34. Punishment of involuntary manslaughter
in the commission of an unlawful act.

35. Punishment of involuntary manslaughter
in the performance of a lawful act.

SEC IV. JUSTIFIABLE HOMICIDE.

36. Justifiable homicide defined.

37. Fear, when an excuse.
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38. Killing: in defence must be necessary.

39. Danger must be urgent.

40. When justifiable homicide.

41. When party to be acquitted.

42. Killing a slave when justifiable.

43. Protection of slaves.

44. Prosecution for killing a slave.

45. Form of indictment.

SEC. V. INFANTICIDE.

46. Principals and accessories.

47. Presumptive evidence arising from con-
cealment not sufficient.

48. Punishment for concealing death.

SEC. VI. MAYHEM.

49. In what mayhem shall consist.

50. Mayhem more fully defined.

51. Punishment for cutting out the tongue.

52. Punishment for putting out an eye.

53. Punishment for putting out both or the

only eye.

54. Punishment for disfiguring the nose, ear,

or lip.

55. Punishment for cutting or biting of the

nose.

56. Punishment for castrating another.

57. Punishment for injuring the private parts

of another.

58. Punishment for disfiguring any limb or

member.

SEC VII. RAPE.

59. Rape defined.

60. Punishment for committing rape.

61. Punishment for an attempt to commit
rape.

SEC VIII. SODOMY AND BESTIALITY.

62. Sodomy defined.

63. Punishment of sodomy.
64. Bestiality defined.

65. Punishment for bestiality

66. Punishment for an attempt to commit
sodomy or bestiality.

SEC IX. ASSAULTS, AND ASSAULT AND BAT-

TERY.

67. Assault defined.

68. Punishment for an assault.

69. Assault, with intent to murder.

, 70. Assault, with intent to rob.

71. Punishment for assault with intent to

rob.

72. Assault to spoil clothes.

73. Battery.

SEC X. FALSE IMPRISONMENT.

74. False imprisonment defined.

75. Punishment for false imprisonment.

76. Punishment of magistrates for false im-
prisonment.

SEC. XI. KIDNAPPINGS.

77. Kidnapping defined.

78. Punishment for kidnapping white chil-

dren.

SEC. XII. STABBING.

79. Stabbing, how punished.

ART. V. CRIMES AND OFFENCES
AGAINST THE HABITATION OF
PERSONS.

SEC I. OFFENCES DEFINED.

80. Arson and burglary.

SEC. II. ARSON.

81. Arson defined.

82. Punishment, when committed in a city

or village.

83. Punishment,when committed elsewhere.

84. Punishment for attempting arson.

85. Punishment for burning out-houses.

86. Punishment for setting fire to out-houses.

87. What shall constitute burning.

88. What shall be considered setting fire.

89. Punishment of arson in the day-time.

90. Punishment of arson causing death.

SEC III. BURGLARY.

91. Burglary defined.

92. Punishment for burglary in the day-

time.

93. Punishment for burglary in the night.

ART. VI. CRIMES AND OFFENCES
RELATIVE TO PROPERTY.

SEC I. ROBBERY.

94. Robbery defined

95. Punishment for robbery where force and
violence is used.

96. Punishment where intimidation is used.

SEC II. LARCENY.

97. Larceny defined.

SEC III. SIMPLE LARCENY.

98. Simple larceny defined.

99. Horse stealing.

100. How charged in the indictment.

101. Punishment for horse stealing.

102. Cattle stealing, how charged in the in-

dictment.

103. Cattle described in the indictment.

104. Punishment for cattle stealmg.

105. Hog stealing.

106 Punishment for hog stealing.

107. Larceny of other animals.

108. Illegal marking and branding.

109. Stealing deeds or other titles to prop-

erty.

110. Stealing notes or other evidences of

debt,

111. Larceny of fixtures.

112. Punishment for larceny from wrecks,

and vessels in distress.

113. Punishment for stealing slaves.

114. Punishment for inducing slaves to run

away.
115. Other simple larcencies, how punished.

SEC IV. THEFT OR LARCENY FROM THE
PERSON.

116. Distinguished from robbery.

117. Punishment for larceny from the person.

118. What shall be deemed larceny from the

person.
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SEC. V. LARCENY FKOM THE HOUSE.

119. Larceny from the house defined.

120. Punishment for larceny from the house.

121. Punishment for entering with intent to

steal.

122. Punishment for breaking houses with

intent to steal.

123. Punishment for breaking and entering

other houses with intent to steal.

124. Punishment for breaking and entering

public buildings.

12.5. Punishment for entering and stealing

from temporary building.

SEC. VI. THEFT OR LARCENY AFTER A TRUST
HAS BEEN DELEGATED, OR A CONFIDENCE

REPOSED.

126. When committed by an officer of gov-

ernment.

127. When committed by a factor or com-
mission merchant.

128. When committed by a clerk, agent, or

servant.

129. When committed by any person in-

trusted with papers to collect pro-

duce, stock, or merchandise.

130. When committed by clerk of inferior

court or county treasurer.

SEC. VII. OFFENCES BY BANK OFFICERS.

131. Punishment of bank officers for viola-

tion of charter.

132. Persons deemed concurring.

133. Punishment of bank officers for insol-

vency of bank.

Punishment for conveyances made in

contemplation of insolvency.

Punishment of bank officers for pur-

chasing bank paper at discount.

Punishment for declaring fraudulent

dividends.

Punishment for purchasing slaves with
capital stock.

Certain insolvent banks exempted.

SEC. VIII. UNLAWFUL MINING.

139. Punishment for digging and carrying
away gold or other metallic sub-

stances

140. Punishment for erecting mining ma-
chinery on another's land.

134.

135.

136.

137.

138.

ART. I. PERSONS CAPABLE OF COMMITTING CRIMES.

First Division of the Penal Code.

SEC. I. DEFINITION OF CRIMES AND OFFENCES.

1. Crimes and offences defined.— [*^ i.] A crime or misdemeanor

shall consist in violation of a public law, in the commission of which

there shall be an union or joint operation of act and intention ; or crimi-

nal negligence.

2. Criminal intention.— [*§> ii.] Intention will be manifested by the

circumstances connected with the perpetration of the offence, and the

sound mind and discretion of the person accused.

3. Persons considered of sound mind.— [<§> iii.] A person shall be

considered of sound mind, who is neither an idiot, a lunatic, or afflicted

by insanity ; or who hath arrived at the age of fourteen years, or before

that age, if such person know the distinction between good and evil.

4. Infants not amenable.— [§ iv.] An infant under the age of ten

years, whose tender age renders it improbable that he or she should be

impressed with a proper sense of moral obligation, or be possessed of

sufficient capacity, deliberately to have committed the offence, shall not

be considered or found guilty of any crime or misdemeanor.

5. Insane J)ersons not amenable.—[§ v.] A lunatic or person insane,

without lucid intervals, shall not be found guilty of any crime or misde-

meanor, with which he or she may be charged ; Provided the act so

charged as criminal, was committed in the condition of such lunacy or

insanity ; but if a lunatic hath lucid intervals of understanding, he shall

answer for what he does in those intervals, as if he had no deficiency.

6. Idiots not amenable.—[§ vi.] An idiot shall not be found guilty or
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punished for any crime or misdemeanor with which he or she may be

charged.

SEC. II. COUNSELLORS, AIDERS, AND ABETTORS.

7. Infants, lunatics, or idiots.—[^ vii.] Any person counselhng, ad-

vising, or encouraging an infant under the age often years, a lunatic or

an idiot, to commit an offence, shall be prosecuted for such offence when
committed, as principal ; and if found guilty, shall suffer the sajne pun-

ishment as would have been inflicted on said infant, lunatic, or idiot, if

he or she had possessed discretion and been found guilty.

8. Married women.—[§ viii.] K feme covert, or married woman, act-

ing under the threats, command, or coercion of her husband, shall not

be found guilty of any crime or misdemeanor, not punishable by death

or perpetual imprisonment ; and with this exception, the husband shall

be prosecuted as principal, and if convicted, shall receive the punish-

ment which otherwise would have been inflicted on the wife, if she had

been found guilty : Provided it appears, from all the facts and circum-

stances of the case, that violent threats, command, and coercion were

used.

9. DrunJcenness, when an excuse.—[§ ix.] Drunkenness shall not be

an excuse for any crime or misdemeanor, unless such drunkenness was
occasioned by the fraud, artifice, or contrivance of other person or per-

sons, for the purpose of having a crime perpetrated ; and then the person

or persons so causing said drunkenness for such malignant purpose, shall

be considered a principal, and suffer the same punishment as would have

been inflicted on the person or persons committing the offence, if he,

she, or they, had been possessed of sound reason and discretion.

10. Misfortune or accident.— [<§> x.] A person shall not be found

guilty of any crime or misdemeanor committed by misfortune or accident,

and where it satisfactorily appears there was no evil design or intention

or culpable neglect.

SEC. III. THREATS AND MENACES.

11. Slaves under coercion not punishable.—[§ xi.] A slave commit-

ting a crime or misdemeanor, which, if committed by a free white person

would not be punishable by this act with death, by the threats, com-
mand, or coercion of his or her owner, or any person exercising or

assuming authority over such slave, shall not be found guilty ; and it

appearing from all facts and circumstances of the case, that the offence

was committed by the threats, command, and coercion of the owner, or

the person exercising or assuming authority over such slave, the said

owner or other person exercising or assuming authority over such slave,

shall be prosecuted for the said crime or misdemeanor ; and if found

guilty, shall suffer the same punishment as he or she would have

incurred, if he or she had actually committed the offence with which

the slave is charged.

12. Persons acting under fear not punishable.— [<§)Xii.] A person

committing a crime or misdemeanor under threats or menaces, which suffi-
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ciently show that his or her life or member was in clanger ; or that he or

she had reasonable cause to believe, and did actually believe, that his or

her life or member was in danger, shall not be found guilty ; and such

threats and menaces being proved and established, the person or persons

compelling by said threats and menaces the commission of the offence,

shall be considered a principal or principals, and suffer the same pun-

ishment, as if he, she, or they had perpetrated the offence.

• SEC. IV. FELONY.

13. Felony defined.— [<§> xiii.] The term felony when used in this

act, shall be construed to mean an offence, for which the offender, on

conviction, shall be liable by law to be punished by death or imprison-

ment in the penitentiary, and not otherwise.

ART. II. PRINCIPALS AND ACCESSORIES IN CRIMES.

Second Division of the Penal Code.

SEC. I. PRINCIPALS.

14. Principals in first and second degree.—[§ xiv.] A person may
be principal in an offence, in two degrees. A principal in the first degree,

is he or she that is the actor, or absolute perpetrator of the crime ; a

principal in the second degree is he or she who is present, aiding and

abetting the fact to be done : which presence need not always be an

actual immediate standing by, within sight or hearing of the fact ; but

there may be also a constructive presence, as when one commits a rob-

bery, murder, or other crime, and another keeps watch or guard at some

convenient distance.

SEC II. ACCESSORIES.

15. Accessories defined.—[<§>xv.] An accessory is one who is not

the chief actor in the offence, nor present at its performance, but is

some way concerned therein, either before or after the fact committed.

16. Accessories before the fact.— [«§> xvi.] An accessory before the

fact, is one who being absent at the time of the crime committed, doth

yet procure, counsel, or command another to commit a crime.

17. Accessories after the fact.—[§ xvii.] An accessory after the fact,

is a person who after full knowledge that a crime has been committed,

conceals it from the magistrate, and harbors, assists, or protects the

person charged with or convicted of the crime.

SEC. III. PUNISHMENT.

18. Principal in the second degree, and accessory before the fact.—
[<§> XVIII.] A principal in the second degree, and an accessory before the

fact, except where it is otherwise provided for in this code, shall receive

the same punishment as is directed to be inflicted on the principal in the

first degree, or perpetrator of the crime.
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19. Accessories after the fact.— [<§> xix.] Accessories after the fact,

except where it is otherwise ordered in this code, shall be punished by
fine, or imprisonment in the common jail of the county, or both, at the

discretion of the court.

ART. III. CRIMES AGAINST THE STATE AND PEOPLE.

Third Division of the Penal Code. „

SEC. I. STATE OFFENCES.

20. Treason; exciting insurrection of slaves.-— [^ i.] Crimes against

the state and the people shall consist in treason in the first degree and
second degree ; exciting, or attempting to excite an insurrection or revolt

of slaves.

SEC. II. TREASON.

21. Treason in the first degree.—[§u.] Treason in the first degree,

shall consist in levying war against the state in the same, or being adhe-

rent to the enemies of the state within the same, giving to them aid and

comfort in this state or elsewhere, and thereof being legally convicted of

open deed, by two or more witnesses, or other competent and credible

testimony, or voluntary confession : these cases shall be adjudged trea-

son against the state and people ; and when the overt act of treason

shall be committed without the limits of this state, the person charged

therewith may be arrested and tried in any county of this state, within

the limits of which he may be found, and being thereof convicted, shall

be punished in like manner as if the said treason had been committed
and done within the limits of said county. Treason in the first degree

shall be punished with death.

22. Treason in the second degree.—[§ iii.] Treason in the second

degree, shall consist in the knowledge and concealment of treason, with-

out otherwise assenting, or participating in the same. The punishment of

treason in the second degree, shall be confinement and hard labor in the

penitentiary for the term of four years.

SEC. III. EXCITING INSURRECTION OF SLAVES.

23. How punished.— [<§) iv.] Exciting an insurrection or revolt of

slaves, or any attempt by writing, speaking, or otherwise, to excite an

insurrection or revolt of slaves, shall be punished with death.

24. Circulating incendiary publications.— [<§> v.] If any person shall

bring, introduce, or circulate, or cause to be brought, introduced, or

circulated, or aid, or assist, or be in any manner instrumental in bring-

ing, introducing, or circulating within this state, any printed or written

paper, pamphlet, or circular, for the purpose of exciting insurrection,

revolt, conspiracy, or resistance, on the part of the slaves, negroes, or

free persons of color in this state, against the citizens of this state or any
part of them ; such person so offending shall be guilty of a high misde
meanor, and on conviction shall be punished with death.
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ART. IV. CRIMES AND OFFENCES AGAINST THE PERSONS
OF CITIZENS OR INDIVIDUALS.

Fourth Division 'of the Penal Code.

SEC. I. HOMICIDE.

25. Homicide defined,— [<§> i.] Homicide is the killing of a human
being of any age or sex, and is of three kinds ; murder, manslaughter,

and justifiable homicide.

SEC. II. MURDER.

26. Murder defined.— [<§> ii.] Murder is the unlawful killing of a

human being in the peace of the state, by a person of sound memory
and discretion, with malice aforethought, either express or implied.

27. Express malice,— [<§» iii.] Express malice is that deliberate inten-

tion, unlawfully to take away the life of a fellow-creature, which is

manifested by external circumstances capable of proof.

28. Implied malice,— [<§> iv.J Malice shall be implied, when no consi-

derable provocation appears, and where all the circumstances of the

killino; show an abandoned and malignant heart.

29. Punishment.—[^ v.] The punishment of murder shall be death.

SEC. III. MANSLAUGHTER.

30. Manslaughter defined,—[§ vi.] Manslaughter is the unlawful

killing of a human creature, without malice, either express or implied,

and without any mixture of deliberation whatever ; which may be volun-

taiy, upon a sudden heat of passion, or involuntary, in the commission

of an unlawful act, or a lawful act without due caution and circum-

spection.

31. Voluntary manslaughter,— [<§> vii.] In all cases of voluntary

manslaughter, there must be some actual assault upon the person killing,

or an attempt by the person killed to commit a serious personal injury

on the person killing. Provocation by words, threats, menaces, or con-

temptuous gestures, shall in no case be sufficient to free the person

killing from the guilt and crime of murder. The killing must be the

result of that sudden violent impulse of passion, supposed to be irresist-

ible : for if there should appear to have been an interval betv^een the

assault or provocation given, and the homicide, sufficient for the voice

of reason and humanity to be heard, the killing shall be attributed to

deliberate revenge, and be punished as murder.

32. Punishment of voluntary manslaughter.—[^ viii.] Voluntary

manslaughter shall be punished by confinement and labor in the peniten-

tiary, for a term not less than two years, nor longer than four years.

33. lnvolu7itary manslaughter.—[§ ix.] Involuntary manslaughter

shall consist in the killing of a human being without any intention to do
45
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SO ; but in the commission of an unlawful act, or a lawful act, which

probably might produce such a consequence, in an unlawful manner :

Provided always, that where such involuntary killing shall happen in

the commission of an unlawful act, which in its consequences naturally

tends to destroy the life of a human being, or is committed in the prose--

cution of a riotous intent, or of a crime punishable by death or confine-

ment in the penitentiary, the offence shall be deemed and adjudged to

be murder.

34. Punishment of involuntary manslaughter in the commission of an

unlawful act.—[^ x.] Involuntary manslaughter, in the commission of

an unlawful act, shall be punished by confinement and labor in the

penitentiary for a term not less than one year, nor longer than three

years.

35. Punishment of involuntary manslaughter in the performance of a

lawful act.—[§ XI.] Involuntary manslaughter, in the commission or

performance of a lawful act, where there has not been observed neces-

sary discretion and caution, shall be punished by fine or imprisonment

in the common jail of the county, or both, at the discretion of the court.

SEC. IV. JUSTIFIABLE HOMICIDE.

36. Justifiable homicide defined.— [•§ xii.] There. being no rational

distinction between excusable and justifiable homicide, it shall no longer

exist. Justifiable homicide is the killing of a human being, by command-
ment of the law in execution of public justice ; by permission of the law

in advancement of public justice ; in self defence, or in defence of habi-

tation, property, or person, against one who manifestly intends or endea-

vors by violence or surprise to commit a felony on either; or against

any persons who manifestly intend and endeavor in a riotous and

tumultuous manner to enter the habitation of another, for the purpose of

assaulting or offering personal violence to any person, dwelling or being

therein.

37. Fear when an excuse..— [^ xiii.] A bare fear of any of those

offences, to prevent which the homicide is alleged to have been com-

mitted, shall not be sufficient to justify the killing ; it must appear that

the circumstances were sufficient to excite the fears of a reasonable man,

and that the party killing really acted under the influence of those fears,

and not in the spirit of revenge.

38. Killing in defence must he necessary.— [<§» xiv.] If after persuas^ion,

remonstrance, or other gentle measures used, a forcible attack and inva-

sion on the property or habitation of another, cannot be prevented, it

shall be justifiable homicide to kill the person so forcibly attacking and

invading on the property or habitation of another ; but it must appear that

such killing was absolutely necessary to prevent such attack and invasion,

and that a serious injury was intended, or might accrue to the person,

property or family of the person killing.

39. Danger must be urgent.— [<§> xv.] If a person kill another in his

defence, it must appear that the danger was so urgent and pressing at

the time of the killing, that in order to save his own life, the killing of

the other was absolutely necessary ; and it must appear also, that the
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person killed was the assailant, or that the slayer had really and in good

faitli endeavored to decline any further struggle before the mortal blow

was given.

40. When justifiable homicide.—[§ xvi.] All other instances which

stand upon the same footing of reason and justice as those enumerated,

shall be justifiable homicide.

41. When party to be acquitted.— ['§>xvii.] The homicide appear-

ing to be justifiable, the person indicted shall, upon the trial, be fully

acquitted and discharged.

42. Killing a slave, when justifiable.— [<§> xviii.] Killing a slave in

the act of revolt, or when the said slave forcibly resists a legal arrest,

shall be justifiable homicide.

43. Protection of slaves.—[^xix.] In all cases, the killing or maim-

ing of a slave or person of color, or Indian in amity with the United

States, shall be put upon the same footing of criminality as the killing or

maiming of a white person.

44. Prosecution for Icilling a slave.—If any person or persons whom-
soever, shall maliciously deprive a slave or slaves of life, he, she, or

they, so offending, shall be prosecuted by indictment in the superior

court of the county in which such offence may have been committed, in

like manner as if the person or persons charged had perpetrated a like

offence on any free white person or persons whomsoever ; and on all

such trials the same rules of law and evidence shall obtain, as on other

trials for murder. And if upon trial for such offence, any person or

persons shall be found guilty of murder, he, she, or they shall suffer such

punishment as would be inflicted in case the like offence had been com-
mitted on a free white person, that is to say, shall be hanged, without

the benefit of clergy ; and if found guilty of manslaughter, shall be pun-

ished by branding,* in like manner as is usual in cases where any person

or persons is or are convicted of manslaughter committed on a free white

person or persons, except in case of insurrection by such slave, and

unless such death should happen by accident in giving such slave mode-

rate correction.

45. Form of indictment.—In all prosecutions for offences of this

nature, committed by any white person or persons upon any slave or

slaves, it shall be the duty of the solicitor or attorney general preferring

and prosecuting such indictment or indictments, to charge the offence or

offences to be contrary to the constitution and act of the general assembly

of this state, in such case made and provided. And the judge or judges

presiding on the trial or trials of such offender or offenders, shall be

bound, upon conviction by jury, to pronounce sentence in like manner as

if the offence had been committed on a free white person, so that such

offender or offenders may be punished according to the true intent and

meaning of the twelfth section of the fourth article of the constitution,

and of this law.

SEC. V. INFANTICIDE.

46. Principals and accessories.—[§ xx.] If any person shall counsel,

44. Dec. 2, 1799, sec. 2, Prince 786. 45. Dec. 2, 1799, sec. 3, Prince 787.

* But see punishment for manslaughter, in preceding paragraphs.
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advise, or direct a woman to kill the child she is pregnant or goes with,

and after she is delivered of such child, she kill it, every such person so

advising or directing, shall be deemed an accessory before the fact to

such murder, and shall have the same punishment as the principal.

47. Presumptive evidence arising from concealment, not surfficient.—
[<§» XXI.] The constrained presumption arising from the concealment of the

death of any child, that the child, whose death is concealed, was therefore

murdered by the mother, shall not be sufficient or conclusive evidence to

convict the person indicted of the murder of her child, unless probable

proof be given that the child was born alive, nor unless the circumstances

attending it shall be such as sliall satisfy the minds of the jury that the

mother did wilfully and maliciously destroy and take away ihe life of

such child.

48. Punishmentfor concealing death.— [*§> xxii.] If any woman shall

conceal or attempt to conceal the death of any issue of her body, male or

female, which if it were born alive, would by law be a bastard, so that it

may not come to light, whether it was murdered or not, every such mother

being convicted thereof, shall be punished by fine or imprisonment in the

common jail of the county, or both, at the discretion of the court.

SEC. VI. MAYHEM.

49. In what mayhem shall consist.— [<§> xxiii.] Mayhem shall consist

in unlawfully depriving a person, free or slave, of a member, or disfiguring

or rendering it useless.

50. Mayhem more fully defined.— [<§> xxiv.] If any person shall unlaw-

fully cut out or disable the tongue, put out an eye, slit or bite the nose,

ear, or lip, or cut or bite off the nose, ear, or lip, or castrate, or cut, or

bite off, or disable any other limb or member of another, with an inten-

tion in so doing to maim or disfigure such person, or shall voluntarily,

maliciously, and of purpose, while fighting or otherwise, do any of these

acts, every such person shall be guilty of mayhem.
51. Punishment for cutting out the tongue.— [<§> xxv.] A person con-

^ victed of cutting out the tongue, with the intention, or voluntarily or

maliciously, as expressed in the preceding section, shall be punished by

confinement and labor in the penitentiary for life. A person convicted

of disabling the tongue, with the intention, or voluntarily or maliciously,

as expressed in the preceding section, shall be punished by confinement

and labor in the penitentiary, for a term not less than five years, nor more

than fifteen years.

52. Punishmentfor putting out an eye.—[§ xxvi.] A person convicted

of putting out an eye, with the intention, or voluntarily or maliciously, as

before expressed, in fight or otherwise, shall be punished by confinement

and labor in the penitentiary, for a term not less than two years, nor

longer than five years.

53. Punishment for putting out both or the only eye.— [*§> xxvii.] A
person convicted of putting out the eyes of another, or the eye of another

having but one eye, with a similar intention, or voluntarily or maliciously,

while fighting or otherwise, shall be punished by confinement and labor in

the penitentiary, for and during the term of his or her'natural life.
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54. Punishment for disfiguring the nose, ear, or lip.— [<§» xxviii.] A
person convicted of slitting or biting the nose, ear, or lip of another, with

the intention, or voluntarily or maliciously, as before expressed, while

fighting or otherwise, shall be punished By confinement and labor in the

penitentiary, for the term of not less than one year, nor more than three

years, or by fine and imprisonment in the common jail of the county, at

the discretion of the court.

55. Punishmentfor cutting or biting off the nose.— [<§» xxix.] A person

convicted of cutting or biting off the nose, ear, or lip of another, with the

intention, or voluntarily or maliciously, as before expressed, while fighting

or otherwise, shall be punished by confinement and labor in the peniten-

tiary, for a term not less than two years, nor more than five years.

56. Punishment for castrating another.— [<§>xxx.] A person convicted

of the crime of castrating another, with the intention, or voluntarily or

maliciously, as before expressed, while fighting or otherwise, shall be

punished with death.

57. Punishment for injuring the private parts of another.—[^xxxi.]

A person convicted of wilfully and maliciously injuring, wounding, or

disfiguring the private parts of another, with the intention aforesaid,

whilst fighting or otherwise, which injuring, wounding, or disfiguring, do

not amount to castration, shall be punished by confinement and labor in

the penitentiary, for a term not less than five years, nor longer than fif-

teen years.

58. Punishment for disfiguring any limb or member.—[§ xxxii.] A
person convicted of cutting or biting off, or disabling any limb or mem-
ber of another, not hereinbefore designated, with the intention, or volun-

tarily or maliciously, as before expressed, while fighting or otherwise,

shall be punished by confinement and labor in the penitentiary, for a term

not less than one year, nor longer than five years ; or in slight and trivial

cases, by fine and imprisonment in the common jail of the county, at the

discretion of the court.

SEC. VII. RAPE.

59. Rape defined.—[§ xxxiii.] Rape is the carnal knowledge of a

female forcibly and against her will.

60. Punishment for committing rape.— [*§> xxxiv.] Rape shall be

punished by an imprisonment at labor in the penitentiary, for a term not

less than two years, nor longer than twenty years.

61 . Punishment for an attempt to commit rape.— [<§. xxxv.] An assault

with intent to commit a rape, shall be punished by an imprisonment at

labor in the penitentiary, for a term not less than one year, nor longer

than five years.

SEC. VIII. SODOMY AND BESTIALITY.

62. Sodomy defined.—[^ xxxvr.] Sodomy is the carnal knowledge

and connexion against the order of nature by man with man, or in the

same unnatural manner with woman.
63. Punishment of sodomy.—[^ xxxvii.] The punishment of sodomy

shall be imprisonment at labor in the penitentiary, for and during the

natural life of the person convicted of this detestab'e crime.



710 CRIMINAL LAW.

64. Bestiality defined.—[§ xxxviii.] Bestiality is the carnal know-
ledge and connection against the order of nature by man or woman in

any manner with a beast.

65. Punishment for bestiality.—[§ xxxix.] The punishment of

bestiality, shall be imprisonment at labor in the penitentiary, for and
during the natural life of the person convicted of this detestable crime.

66. Punishment for an attempt to commit sodomy or bestiality.—
[<§» XL.] An attempt to commit sodomy or bestiality, shall be punished

by imprisonment and labor in the penitentiary, for a term not less than

two years, nor more than four years.

SEC. IX. ASSAULTS, AND ASSAULT AND BATTERY.

67. Assault defined.— [^ xli.] An assault is an attempt to commit
a violent injury on the person of another.

68. Punishment for an assault.— [<§> xlii.] A bare assault shall be

punished by fine or imprisonment in the common jail of the county, at

the discretion of the court.

69. Assault with intent to murder.—[^xliii.] An assault with intent

to murder, by using any weapon likely to produce death, shall be pun-

ished by imprisonment and labor in the penitentiary, for a term not less

than two years, nor longer than four years.

70. Assault with intent to rob.—[§ xliv.] An assault with intent to

rob, is where any person or persons shall with any offensive or dangerous

weapon or instrument, unlawfully and maliciously assault another, or

shall by menaces, or in and by any forcible or violent manner, demand
any money, goods or chattels, of or fiom any other person or persons,

with intent to rob or commit robbery upon such person or persons.

71. Punishment for assaidt with intent to rob.— [<§. xlv.] A person

convicted of an assault with intent to rob, shall be punished by confine-

ment and labor in the penitentiary, for a term not less than two years, nor

more than four years.

72. Assault to spoil clothes.—[§ xlvi.] An assault with intent to

spoil or injure clothes, or garments, is where any person or persons shall

at any time wilfully and maliciously assault any person or persons, with

an intent to tear, spoil, cut, burn, or deface, and shall tear, spoil, cut,

burn or deface the garments cr clothes of such person or persons ; and
every such offender being thereof convicted, shall be punished by a fine

not exceeding two hundred dollars, and imprisonment in the common
jail of the county for a term not less than three months, nor more than

one year.

73. Battery.—[§ xlvii.] Battery is the unlawful beating of another,

and shall be punished by fine or imprisonment in the common jail of the

county, or both, at the discretion of the court.

SEC. X. FALSE IMPRISONMENT.

74. False imprisonment defined.—[^ xlviii.] False imprisonment

is a violation of the personal liberty of a free white person, or citizen, and
consists in confinement or detention of such person, without sufficient

legal authority.



CRIMES AND OFFENCES AGAINST THE PERSON. 71

1

75. Punishment for false imprisonment.—[§ xltx.] Any person who
shall arrest, confine or detain a free white person or citizen, without pro-

cess, warrant, or legal authority to justify it, shall be punished by fine

and imprisonment in the common jail of the county, or either, at the

discretion of the court.

76. Punishment of magistrates for false imprisonment.—[§ l.] The
arrest, confinement, or detention of a free white person or citizen, by the

warrant, mandate, or process of a magistrate, being manifestly illegal, and
showing malice and oppression, the said magistrate shall be removed from

office, and such magistrate, and all and every person and persons know-
ingly and maliciously concerned therein, shall be punished by fine and
imprisonment in the common jail of the county, or imprisonment and la-

bor in the penitentiary for any time not less than one nor more than two
years, at the discretion of the court.

SEC. XI. KIDNAPPING.

77. Kidnapping defined.—[§ li.] Kidnapping is the forcible abduc-

tion or stealing away of any free white person, or free person of color,

without lawful authority, or warrant from this state, or any county there-

of, and sending or conveying such person beyond the limits of said state

or county, against his or her will ; each and every person who shall be

guilty of this crime, and be thereof lawfully convicted, shall be punished

by Imprisonment and labor in the penitentiary, for any time not less than

four years, nor longer than seven years.

78. Punishmentfor kidnapping ivhite children.— [*§> lii.] If any per-

son shall forcibly, maliciously, or fraudulently lead, take, or carry away,

or decoy or entice away, out of the limits of this state, or any county

thereof, any free white child under the age of twelve years, from its pa-

rent or guardian, or against his, her, or their will or wills, and without

his, her, or their consent or consents, such person so offending shall be

Indicted for kidnapping, and on conviction shall be punished by Impri-

sonment and labor In the penitentiary for any time not less than four,

nor more than seven years.

SEC. xii. stabbing.

79. Stabbing, how punished.—[§ liii.] Any person who shall be

guilty of the act of stabbing another, except In his own defence, with a

sword, dirk, knife, or other Instrument of the like kind, shall, on convic-

tion, be punished by a fine not exceeding one thousand dollars, and im-

prisonment not less than twelve months, nor more than two years con-

finement and labor in the penitentiary : Provided always, that If such

stabbing shall produce death, the offender sm§dl be guilty of murder or

manslaughter, according to the facts and circum^nces of the case; or,

if such stabbing shall not produce death, and the facts and circumstances

show that it was the Intention of the person stabbing to commit the crime

of murder, then and in such case the offender shall be guilty of the offence

of an assault with Intent to commit murder.
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ART. V. CRIMES AND OFFENCES AGAINST THE HABITA-
TIONS OF PERSONS.

Fifth Division of the Penal Code.

SEC. I. OFFENCES DEFINED.

80. Arson and burglary.— [<§> i.] Crimes against the habitations of

individuals, shall consist of— 1st, Arson, and 2d, Burglary.

SEC. II. ARSON.

81. Arson defined.— [<§> ii.] Arson is the malicious and wilful burning

of the house, or out-house of another.

82. Punishment when committed in a city or village.— [<§> iii.] The
wilful and malicious burning, or setting fire to, or attempting to burn a

house in a city, town, or village, shall be punished with death.

83. Punishment when committed elsewhere.— [^ iv.] The wilful and

malicious burning of the dwelling house of another on a farm or planta-

tion, or elsewhere, (not in a city, town, or village,) shall be punished by
imprisonment and labor in the penitentiary for any term not less than five

years, nor more than twenty years.

84. Punishment for attempting arson.— ["^ v.] Setting fire to the

dwelling house of another, with intent to burn the same, on a farm or

plantation, or elsewhere, (not in a city, town, or village,) shall be punish-

ed by imprisonment and labor in the penitentiary for a term not less than

three years, nor longer than seven years.

85. Punishment for burning out-houses.— [^ vi.] The wilful and ma-
licious burning of an out-house of another, such as a barn, stable, or any

other house, (except the dwelling house,) on a farm or plantation, or

elsewhere, (not in a city, town, or village,) shall be punished by impri-

sonment and labor in the penitentiary for any term not less than two
years, nor more than seven years.

86. Punishment for setting fire to out-houses.—[§ vii.] Setting fire

to an out-house of another, as described in the preceding section, shall be

punished by imprisonment and labor in the penitentiary for any term

not less than one year, nor more than three years.

87. What shall constitute burning.—[^ viii.] The crime of burning

shall be complete, where the house is consumed or generally injured.

88. What shall be considered setting fire.— [*§> ix.] The offence of

setting fire to a house shall be complete when any attempt is made to

burn it. though no material injury is the consequence.

89. Punishment of arson in the day-time.—[§ x.] Arson in the day-

time, ^except in a city, town, or village,) shall be punished by a shorter

period of imprisonment and labor, than arson committed in the night.

90. Punishment of arson causing death.— [*§> xi.] Arson which pro-

duces the death of any person, shall be punished by the death of the

person or persons committing the arson.
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SEC. III. BURGLARY.

91. Barglanj defined.—[§ xii.] Burglary is the breaking and enter-

ing into the dwelling or mansion house of another, with intent to com-

mit a felony. All out-liouses contiguous to, and within the curtilage or

protection of the mansion house, shall be considered as parts of the man-
sion or dwelling house—a hired room or apartments in a public tavern,

inuj or boarding house, shall be considered as the dwelling house of the

person or persons occupying and hiring the same. Burglary may be

committed in the day or nijjht.

92. Punishment for burglary in the day-time,— [<§> xiii.] Burglary in

the day-time, shall be punished by imprisonment and labor in the peni-

tentiary for any time not less than three years, nor longer than five years.

93. Punishment for burglary in the night.— [<§> xiv.] Burglary in the

night, shall be punished by imprisonment and labor in the penitentiary

for any time not less than four years, nor longer than seven years.

ART. VI. CRIMES AND OFFENCES RELATIVE TO PRO-
PERTY.

Sixth Division of the Penal Code.

SEC. I. ROBBERY.

94. Robbery defined.— [*§> i.] Robbery is the wrongful, fraudulent and

violent taking of money, goods or chattels, from the person of another

by force or intimidation, without the consent of the owner.

95. Punishment for robbery where force and violence are used.—
[<§> II.] Robbery, by open force and violence, shall be punished by im-

prisonment and labor in the penitentiary for any time not less than four

years, nor longer than seven years.

96. Punishment where intimidation is used.—[§ iii.] Robbery by
intimidation, or without using force and violence, shall be punished by
imprisonment and labor in the penitentiary for any time not less than

two years, nor longer than five years.

SEC II. LARCENY.

97. Larceny defined.— [<§> iv.] Larceny, or theft, as contradistin-

guished from robbery by violence, force, or intimidation, shall consist of,

1st, simple theft or larceny ; 2d, theft or larceny from the person
;

3d, theft or larceny from the house ; 4th, theft or larceny after a trust

or confidence has been delegated or reposed.

SEC III. SIMPLE LARCENY.

98. Simple larceny defined.—[§ v.] Simple theft or larceny is the

wrongful and fraudulent taking and carrying away by any person, of the

personal goods of another, with intent to steal the same.
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99. Horse stealing.— [*§> vi.] Horse stealing shall be denominated

simple larceny: and the term "horse" shall include mule and ass and

each animal of both sexes, and without regard to the alterations which
may be made by artificial means.

100. Hoiv charged in the indictment.—[§ vii.] The offence shall in

all cases be charged as simple larceny, but the indictment shall designate

the nature, character and sex of the animal, and give some other de-

scription by which its identity may be ascertained.

101. Punishment for horse stealing.—[§ viii.] The stealing of a

horse, mule, or ass, shall be punished by confinement and labor in the

penitentiary for any time not less than two years, nor longer than five

years ; and the stealing of more than one of thSse animals at the same
time, shall be punished by confinement and labor in the penitentiary for

any time not less than six years, nor longer than fourteen years.

10*2. Cattle stealing, how charged in the indictment.—\^ ix.] Cattle

stealing shall be denominated simple larceny, and be so charged in the

indictment, and shall include the theft or larceny of any horned animal

or animals, and all animals having the hoof cloven, except hogs.

103. Cattle described in the indictment.—[§ x.] The indictment

shall sufficiently describe the animal or animals falling under the des-

cription of cattle in the preceding section, so that it or they may be as-

certained and identified by the owner or owners thereof.

104. Punishment for cattle stealing.—[§ xi.] The stealing of one

or more animals falling under the above description of cattle, if the value

does not exceed the sum of twenty dollars, shall be punished by fine and

imprisonment in the common jail of the county for any time not longer

than six months, at the discretion of the court; but, if the value of the

animal or animals stolen exceeds the sum of twenty dollars, the person

convicted shall be punished by imprisonment and labor in the peniten-

tiary for any time not less than one year, nor longer than four years.

105. Hog stealing.—[§ xii.] The stealing of a hog or hogs is sim-

ple larceny, and shall be so charged in the indictment ; and the hog or

hogs so described, that it or they may be identified by the owner.

106. Punishment for hog stealing.— [<§> xiii.] The punishment of

hog stealing, if the hog or hogs stolen do not exceed the value of twenty

dollars, shall be fine and imprisonment in the common jail of the county

for any time not exceeding six months, at the discretion of the court

;

but, if the value of the hog or hogs stolen exceeds the sum of twenty

dollars, the person convicted shall be punished by imprisonment and

labor in the penitentiary for any time not less than one year, nor longer

than three years.

107. Larceny of other animals.— [<§> xiv.] All other domestic ani-

mals which are fit for food, may be subjects of simple larceny ; and any

person or persons, who shall steal any such animal or animals, shall be

punished by fine and imprisonment, or fine or imprisonment in the com-

mon jail of the county, at the discretion of the court.

103. Illegal marking and branding.— [•§> xv.] If any person or per-

sons shall mark and brand, or mark or brand any animal or animals be-

fore mentioned ; or alter, or change the mark or marks, or brand or

brands of any such animal, being the property of another, with an inten-
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tion to claim or appropriate the same to his or her own use, or to prevent

identification by the true owner or owners thereof, the person or persons

so offending shall be guilty of a misdemeanor, and on conviction, shall

suffer the same punishment as is inflicted for the theft or larceny of the

said animal or animals.

109. Stealing deeds or other titles to property.—[§ xvi.] If any per-

son shall take and carry way any paper, document, deed, will, or other

writing, relating to real or personal estate, with an intention to impair,

prevent, or render difficult the establishment of a title to real or personal

estate ; or mutilate, cancel, burn, or otherwise destroy said paper, docu-

ment, deed, will, or other writing, with the intention aforesaid, such per-

son shall be guilty of simple larceny, and be punished by imprisonment

and labor in the penitentiary for any time not less than one year, nor

longer than three years.

110. Stealing notes or other evidences of debt.—[§ xvir.] If any

person shall take and carry away any bond, note, bank bill, or due bill,

or paper or papers securing the payment of money or other valuable

thing ; or any receipt, acquittance, or paper or papers operating as a

discharge for the payment of money or other thing, belonging to another,

with intent to steal the same, such person shall be guilty of simple lar-

ceny, and be punished by imprisonment and labor in the penitentiary for

any time not less than one year, nor longer than four years.

111. Larceny of fixtures.—[§ xviii.] Tlieft or larceny may be com-

mitted of any thing or things, which in the language of the law, savors

of the realty, or of any fixture or fixtures ; and the punishment shall

be fine or imprisonment in the common jail of the county, or both, at

the discretion of the court.

112. Funishment for larceny from wrecks and vessels in distress.—
[<§) XIX.] Plundering or stealing any article of value from a vessel in

distress, or from a wreck, or any other vessel, boat, or water craft within

the jurisdictional limits of this state, is simple larceny, and shall be pun-

ished by imprisonment and labor in the penitentiary for any time not less

than one year, nor longer than five years.

113. Punishment for stealing slaves.— [<§> xx.] The stealing of a

slave is simple larceny, and shall be punished by imprisonment and labor

in the penitentiary for any time not less than four years, nor longer than

ten years.

114. Punishment for inducing slaves to run away.— [<§> xxi.] Any
person who shall by any enticement, or by giving a pass, or by any other

means, induce a slave to run away from his or her owner, with the inten-

tion to sell said slave, or otherwise to appropriate the said slave to his

(the offender's) own use, or the use of any other person, and thereby to

deprive the owner of the use and services of said slave, shall be guilty

of simple larceny, and on conviction, shall be punished by imprisonment

and labor in the penitentiary for any time not less than four years, nor

longer than ten years.

115. Other simple larcenies, hoivpunished.— [<§> xxii.] All simple lar-

cenies or thefts of the personal goods of another, not mentioned, or particu-

larly designated in this code, shall be punished by imprisonment in the com-

mon jail of the county for any lime not longer than one year : Provided, the
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thing or things stolen do not exceed the value of twenty dollars ; but if

they do exceed in value the sum of twenty dollars, then the person con-

victed of such larceny, shall be punished by confinement and labor in

the penitentiary for any time not less than one year, nor longer than five

years.

SEC. IV. THEFT OR LARCENY FROM THE PERSON.

116. Distinguished from robbery.—[§ xxiii.] Theft or larceny

from the person, as distinguished from robbery before described, is the

wrongful and fraudulent taking of money, goods, chattels, or effects, or

any article of value from the person of another, privately, without his

knowledge, in any place whatever, with intent to steal the same.

117. Punishment for larceny from the person.— [<§> xxiv.] A person

convicted of this class of larceny shall be punished by imprisonment and

labor in the penitentiary for any time not less than two years, nor longer

than five years ; and if the offence was committed in a public place, or

where many persons are assembled, it shall be considered as greatly

adding to the criminality of the act, and the punishment shall be in-

creased in consequence thereof, but in no case to exceed five years.

118. Ifhat shall be deemed larceny from the person.—[§ xxv.] Any
sort of secret, sudden, or wrongful, taking from the person with the in-

tent described in the twenty-third section of this division, without using

intimidation, or open force and violence, shall be within this class of lar-

ceny, though some small force be used by the thief to possess himself

of the property : Provided, there be no resistance by the owner, or injury

to his person, and all the circumstances of the case show that the thing

was taken, not so much against, as without the consent of the owner.

SEC. V. LARCENY FROM THE HOUSE.

119. Larceny from the house defined.— [<§> xxvi.] Larceny from the

house is the breaking or entering any house with an intent to steal, or

after breaking, or entering said house, stealing therefrom any money
goods, chattels, wares, merchandise, or any thing or things of value

whatever.

120. Punishment for larceny from the house.—[^ xxvii.] Any person

who by day or night shall, in any dwelling house, store, shop or ware-

house, or any other house or building, privately steal any goods, money,

chattels, wares, or merchandise, or any other article or thing of value,

shall be punished by imprisonment and labor in the penitentiary for any

time not less than two years, nor longer than five years.

121. Punishment for entering with intent to steal.— [<§> xxviii.] Any
person entering a dwelling house, store, shop, or warehouse, or any other

house or building, with intent to steal, but who is detected and prevented

from so doing, shall be punished by imprisonment and labor in the peni-

tentiary for any time not less than one year, nor longer than three years.

122. Punishment for breaJcing houses with intent to steal.— [<§> xxix.]

Any person breaking any dwelling house, store, shop, or warehouse, or

any other house or building with intent to steal, but who is detected and
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prevented from effecting such intention, shall be punished by imprison-

ment and labor in the penitentiary for any time not less than one year,

nor longer than three years ; but if the owner of said building, or any

other person, be in the house at the time of such breaking, and be put in

fear, then the said offender shall be punished by imprisonment and labor

in the penitentiary for any time not less than two years, nor longer than

five years.

123. Punishment for hreciking and entering other houses with intent

to steal.— [<§> XXX. J Any person breaking and entering any house or

building (other than a dwelling house or its appurtenances) with intent

to steal, but who is detected, and prevented from carrying such intention

into effect, shall be punished by imprisonment and labor in the peniten-

tiary for any time not less than two years, nor longer than four years
;

and any person breaking and entering any such house or building, and

stealing therefrom any money, goods, chattels, wares, or merchandise, or

any other thing or article of value, shall be punished by imprisonment

and labor in the penitentiary for any time not less than three years, nor

longer than five years ; but if such breaking, entering, and stealing, be

accompanied by any violence, menace, or threat, or by alarming and'

putting in fear any person in said house, then the imprisonment and labor

shall not be less than four years.

124. Punishment for breaMng and entering public huildings.—
[<§) XXXI.] Any house, building, or edifice belonging to the state, or a

corporate body, or appropriated to public worship, or any other public

purpose, shall be taken and considered as a house or building within

which this class of larceny may be committed.

125. Punishment for entering and stealing from temporary build-

ing.— [<5> XXX IT.] Any person entering and stealing from any hut, tent,

booth, or temporary building, shall be punished by imprisonment and

labor in the penitentiary for any time not less than one year, nor longer

than four years.

SEC. VI. THEFT OR LARCENY AFTER A TRUST HAS BEEN DELEGATED OR
A CONFIDENCE REPOSED.

126. When committed by an officer ofgovernment.— [<§> xxxiii.] Any
officer, servant, or other person employed in any public department, sta-

tion or office of government of this state, or any county, town, or city of

this state, or in any bank or other corporate body in this state, or any
president, director, or stockholder of any bank or other corporate body in

this state, who shall embezzle, steal, secrete, or fraudulently take and

carry away any money, gold or silver bullion, note or notes, bank bill or

bills, bill or bills of exchange, warrant or warrants, bond or bonds, deed

or deeds, draft or drafts, check or checks, security or securities for the pay-

ment of money or delivery of goods, or other things, lease, will, letter of

attorney, or other sealed instrument ; or any certificate or other public

security of the state for the payment of money ;, or any receipt, acquit-

tance, release or discharge of any debt, suit or other demand, or any trans-

fer or assurance of money, stock, goods, chattels, or other property ; or

any day-book or other book of accounts ; or any agreement or contract
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whatever; such person so offending, shall on conviction, be punished by
imprisonment and labor in the penitentiary for any time not less than two
years, nor longer than seven years.

127. When committed by a factor or commission merchant.—[§ xxxiv.]

If any factor, commission merchant, warehouse keeper, wharfinger, waor-,

oner, stage driver, or other common carrier on land or water, or any
other bailee, with whom any money, bank bill or bills, note or notes, bill

or bills of exchange, draft or drafts, check or checks, bond or bonds, or

other security or order for the payment of money, or other valuable thing
;

or any cotton, corn, or other produce, goods, wares or merchandise, or

any other thing or things of value are or may be intrusted, or deposited

by any person, shall fraudulently convert the same, or any part thereof,

or the proceeds of any part thereof to his or her own use, or otherwise

dispose of the same, or any part thereof, without the consent of the

owner or bailor, and to his or her injury, and without paying to such

owner or bailor, on demand, the full value or market price thereof; or if,

afcer a sale of any of the said articles with the consent of the owner or

bailor, such person shall fraudulently, and without the consent of the

said owner or bailor, convert the proceeds thereof, or anj part of the

said proceeds to his or her own use ; and fail or refuse to pay the same
over to such owner or bailor on demand ; every such person so offend-

ing, shall on conviction, be punished by imprisonment and labor in the

penitentiary for any time not less than two years, nor longer than seven

vears.

128. When committed by a clerk, agent or servant.—[§ xxxv.] If any
person employed as a clerk, agent or servant, or in any other character

or capacity in any store, warehouse, counting-room, exchange office,

shop, or other place of trade, traffic, or exchange, where from the nature

of the business or employment, it is necessary or usual to intrust to such

person any goods, wares, or merchandise, cotton, corn, or other produce,

money, notes, bills of exchange, bank notes, checks, drafts, orders for

payment of money or other valuable thing, or any other thing or articla

of value, shall fraudulently take and carry away, or convert to his own
use, or otherwise dispose of any of the said goods, wares or merchandise,

cotton, corn, or other produce, money, notes, bills of exchange, bank

notes, checks, drafts, orders, or other thing or things of value thus in-

trusted to him, or committed to his charge, to the injury, and without the

consent of the owner thereof, or person thus intrusting him ; such per-

son so offending shall, on conviction, be punished by imprisonment and

labor in the penitentiary for any time not less than one year, nor longer

than five years.

129. When committed by any person intrusted ivith papers to collect

produce, stock, or merchandise.— [<§. xxxvi.] If any person who has been

intrusted by another with any money, note or notes, bill or bills of ex-

change, bond or bonds, check or checks, draft or drafts, bank note or

notes, order or orders for the payment of money, or other valuable arti-

cle or thing ; or any cotton, corn, or other produce, goods, wares or mer-

chandise, horse or horses, mule or mules, cattle, sheep, goats, hogs, or

other article or articles of value, for the purpose of applying the same
for the use or benefit of the person to whom they belong, or the person
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delivering tbem, or any of them ; or for the purpose of collecting the

money or other thing due on any such'mote or notes, bill or bills of ex-

change, bond or bonds, check or checks, draft or drafts, bank note or

notes, or order or orders, and paying the proceeds thereof over to the

owner or other person so intrusting or delivering the same ; or for the

purpose of selling such cotton, corn, or other produce, goods, wares, or

merchandise, horse or horses, mule or mules, cattle, sheep, goats, hogs, or

other valuable article, and paying over the proceeds of such sale to the

owner, or other person so intrusting or delivering the said article or arti-

cles, shall fraudulently convert the said article or articles, or any of them,

or the money or other thing arising from the sale or collection of any of

them to his or her own use, or shall otherwise dispose of them, or any

of them to the injury, and without the consent of the owner, or other

person so intrusting or delivering them, and without paying to such

owner or person intrusting or delivering the same, the full value or n:a -

ket price thereof, such person so offending, shall on conviction, be pun-

ished by imprisonment and labor in the penitentiary for any time not less

than one year, nor longer than five years.

130. When committed by cleric of inferior court or county trea-

surer.—Any clerk of the inferior court or county treasurer, of any

county in this state, who shall divert, misapply, embezzle, or conceal

any money belonging to the county of which he is such clerk or county

treasurer as aforesaid, with intent to appropriate the same to his own
use, shall be guilty of a misdemeanor, and upon conviction, shall be

punished with fine or imprisonment in the common jail of the county,

or both, at the discretion of the court, the latter not to exceed six months,

and shall moreover be removed from office ; and on the trial of such

defendant, proof of his having failed or refused to make an exhibit to

the grand jury of the county of which he is such clerk or county trea-

surer, at the superior court first held in each year, in said county, unless

prevented by providential cause, a full and complete statement of the

county funds as is now required by law, received by him during the pre-

ceding year,, containing a detailed account of all sums of money paid

out by him, the time when paid, and the persons to whom paid, shall be

deemed prima facie evidence of guilt, and throw the burden of proof

on the defendant ; and that any bill of indictment which may be pre-

ferred under this section, shall be held sufficiently technical that shall

describe the offence In the words thereof, and that the prosecutor on the

trial of said bill of indictment, shall not be required to identify the money,
coin, bank bill or bills, set forth in said indictment, as the money, coin,

bank bill or bills diverted, misapplied, embezzled or concealed l3y said

defendant ; but in all cases an allegation in the indictment, that any

sum of current money has been received by said defendant belonging to

said county, and that the defendant fails or refuses to account for the

same, and proof of such allegation on the trial, shall be sufficient to

authorize a conviction, unless the defendant shall be able to show a legal

expenditure or disposition of said county funds.

130. Dec. 9, 1843.
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SEC. VII. OFFENCES BY BANK OFFICERS.

131. Punishment ofbank officersfor violation ofcharter.—[^ xxxvii.]

Any president, director, or other officer of any chartered bank in this

state, who shall violate, or be concerned in violating any provision of

the charter of such bank, shall be guilty of a high misdemeanor, and on
indictment and conviction thereof, shall be punished by imprisonment

and labor in the penitentiary, for any term not less than one year, nor

longer than ten years.

132. Persons deemed concurring.—[§ xxxviii.] Every president,

director, or other officer of any chartered bank in this state, shall be

deemed to possess such a knowledge of the affairs of the corporation, as

to enable him to determine whether any act, proceeding or omission is a

violation of the charter. And every president and director who shall be

present at a meeting when such violation shall happen, shall be deemed
to have concurred therein, unless he shall at the time cause, or in writing

require, his dissent therefrom to be entered at large on the minutes of the

board. And every president and director not present at any meeting

when such a violation shall take place, shall nevertheless be deemed to

have concurred therein, if the facts constituting such violation appear on

the books of the corporation, and he remain a director for three months

thereafter, and do not within that time cause, or in writing require his

dissent from such illegal proceeding, to be entered at large on the minutes

of the board.

133. Punishment of bank officers for insolvency of bank.— [<§> xxxix.]

Every insolvency of a chartered bank, or refusal, or failure to redeem its

bills on demand, either with specie, or current bank bills, passing at par

value, shall be deemed fraudulent, and the president and directors may
be severally indicted for a misdemeanor, and on conviction shall be pun-

ished by imprisonment and labor in the penitentiary, for any time not

less than one year, nor longer than ten years : Provided, nevertheless,

that the defendant may repel the presumption of fraud, by showing that

the affairs of the bank have been fairly and legally administered, and

generally with the same care and diligence that agents receiving a com-
mission for their services, are required and bound by law to observe

:

and upon such showing, the jury shall acquit the prisoner.

134. Punishment for conveyances made in contemplation of insolvency.

[<5> XL.] All conveyances, assignments, transfers of stock, effects, or other

contracts made by any bank in contemplation of insolvency, or after

insolvency, except for the benefit of all the creditors and stockholders of

said bank, shall, unless made to an innocent purchaser for a valuable con-

sideration, and without knowledge or notice of the condition of said

bank, be fraudulent and void. And the president, directors, and other

officers of said bank, or any of them, making, or consenting to the

making of such conveyance, assignment, transfer or contract, whether

the same be made to an innocent purchaser, or any other, shall severally

be guilty of a misdemeanor, and on indictment and conviction thereof,

shall be punished by imprisonment and labor in the penitentiary for any

time not less than four years, nor longer than ten years.
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1 35. Punishment ofbank officersforpurchasing hanJcpaper at discount.

—[^ xLi.] If any president, director, officer, or agent of any bank, shall,

by himself, or agent, or in any other manner, either for himself, or for the

bank, directly or indirectly purchase, or be interested in the purchase of

any bill, or check, or other evidence of debt issued by the said bank, for

a less sum than shall appear then due on the face thereof, such person so

offending, shall be guilty of a misdemeanor, and on indictment and con-

viction thereof, shall be punished by imprisonment and labor in the

penitentiary, for any time not less than four years, nor longer than ten

years.

136. Punishment for declaring fraudulent dividends.—[§ xlii.] No
dividends shall be made by any bank, except from the net profits arising

from the business of the corporation ; and if any president and directors

shall declare, or pay over any dividend from the capital stock, or any

other funds of the bank, except the net profits thereof, such president

and directors shall severally be guilty of a misdemeanor, and on indict-

ment and conviction thereof, shall be punished by confinement and labor

in the penitentiary, for any time not less than one year, nor longer than

ten years.

137. Punishmentfor purchasing shares with capital stock.—[§ xliii.]

If the president and directors of any bank, or any of them, shall use

and apply any part of the capital stock of such bank to the purchase

of shares of its own stock, such president and directors shall be guilty

of a misdemeanor, and on indictment and conviction thereof, shall be

punished by imprisonment and labor in the penitentiary, for any time

not less than one year, nor more than ten years.

138. Certain insolvent banks exempted.—[§ xliv.] The thirty-ninth

section of the sixth division of this code, in relation to the insolvency of

any bank, or the failure or refusal of any bank to pay its bills in specie

or current bank notes, shall not operate on any bank which has hereto-

fore become insolvent or unable to pay its bills. And no future failure

or refusal to pay its bills, shall be deemed a violation of said section :

Provided, nevertheless, that said bank shall not have resumed specie pay-

ment between the time of its becoming: insolvent, and of its future failure

or refusal to redeem its bills with specie or current bank notes.

SEC. VIII. UNLAWFUL MINING.

139. Punishmentfor digging and carrying away gold or other metallic

substances.—If any person shall dig or take and carry away from the

land of another, any gold, bullion, silver, or other metallic substance,

with intent to appropriate the same to his or her own use, without hav-

ing previously obtained permission of the owner of such land, so to do,

he or she shall be guilty of a misdemeanor, and upon conviction shall be

punished with fine or imprisonment in the common jail, or both, at the

discretion of the court.

140. Punishment for erecting mining machinery on another''s land.—

139. Dec. 27, 1836, sec. 45, Prince 634. 140. Dec. 26, 1842, sec. 1, Pam, 134.

46
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If any person shall erect or use any machinery, for the purpose of pro-

curing gold, silver, or other metals, upon the land of any other, with

intent to appropriate the same to his or her own use, or for any other

person whatsoever, without the permission of the owner of the land, or his

agent, he or she shall be guilty of a high misdemeanor; and upon con-

viction, shall be punished with fine or imprisonment in the common jail,

or both, at the discretion of the court.



CHAPTER XXIX.

FORGERY, COUNTERFEITING, AND OFFENCES A-
GAINST PUBLIC JUSTICE, ORDER, MORALITY, AND
HEALTH.
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ART. I. FORGERY AND COUNTER-
FEITING.

SEC. I. OFFICIAL AND PRIVATE WRITINGS.

1. Counterfeiting official certificates, deeds,

wills, and bonds.

SEC. II. COIN.

2. Currency of coin.

3. Punishment for clipping or mutilating

coin.

4. Counterfeiting coin.

SEC. III. BANK PAPER.

5. Punishment for counterfeiting bank
notes.

6. Punishment for counterfeiting bank
checks or drafts.

7. Punishment for altering bank notes.

8. Punishment for knowingly uttering alter-

ed notes.

9. Punishment for having altered notes in

possession intending to pass them.
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to counterfeit.

SEC IV. FIRMS AND PRIVATE PERSONS.

11. Punishment for forging or counterfeiting
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12. Punishment for forging or counterfeiting

the names of private persons.

SEC V. PUBLIC SEALS.

13. Punishment for forging or using public

seals.

SEC VI. FALSE REPRESENTATIONS.

14. Punishment for using fictitious names.

15. Punishment for personating another.

16. Punishment for obtaining goods by false

writings.

ART II. CRIMES AND OFFENCES
AGAINST THE PUBLIC JUSTICE.

SEC I. PERJURV AND FALSE SWEARING.

17. Perjury defined.

18. Punishment for perjury.

19. False swearing defined.

20. Punishment for false swearing.

21. Subornation of perjury and false swear-

ing defined.

22.

23.

24.

25.

Punishment for subornation.

Disqualified to be a witness.

Verdicts and other legal process obtain-

ed by perjury, void.

Punishment of perjury causing death-

35.

36.

37.

38.

SEC II. BRIBERY.

26. Bribery defined.

27. Punishment of bribery.

28. Punishment of person bribed.

SEC III. PUBLIC OFFICERS.

29. Stealing or falsifying records.

30. Punishment of jailers for cruelty.

31. Punishment of officer for detention of

books.

32. Punishment for personating another in

bail or otherwise.

33. Punishment for obstructing legal process.

34. Punishment of an officer for mistreating

another under color of office.

SEC IV. RESCUE.

Rescue defined.

Punishment in criminal cases.

Punishment in civil cases.

Punishment for an attempt to rescue.

SEC V. ESCAPES.

39. Punishment for assisting to escape from
jail.

40. Punishment for assisting to escape from
custody.

41. Punishment for escapes from the peniten-

tiary.

42. Punishment for permitting escapes.

43. Punishment for refusing to receive pri-

soner into jail.

44. Punishment for refusing to receive

prisoner into the penitentiary.

SEC VI. RECEIVING STOLEN GOODS.

45. Punishment for receiving stolen goods.

46. Punishment the same, the principal es-

caping.

47. Punishment for receiving goods stolen by
negroes.

SEC VII. HARBORING FELONS.

48. Punishment of persons harboring felons.
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SEC, VIII. COMPOUNDING.

49. Punishment for compounding crimes.

50. Punishment for compounding penalties.

SEC. IX. CONSPIRACY.

51. Punishment for conspiracy.

SEC. X. BARRATRY AND EMBRACERY.

52. Barratry defined.

53. Punishment for barratry.

54. Embracery defined ; how punished.

SEC. XI. MALPRACTICE BY JUSTICES.

55. Punishment of justices of the peace for

malpractice in ofl^ice.

SEC. XII. THREATENING LETTERS, AND
EXTORTION.

56. Punishment for sending threatening let-

ters.

57. Extortion defined.

58. Punishment for extortion.

SEC. XIII. OTHER OFFENCES AGAINST PUBLIC

JUSTICE.

59. Punishment for ofl^ences against public

justice not enumerated.

SEC. XIV. MUTINY IN THE PENITENTIARY.

60. Punishment for mutiny.

61. Punishment for instigating a mutiny.

SEC. XV. FRAUDULENT LEVIES AND CONVEY-
ANCES.

62. Punishment for fraudulently pointing out

the property of another.

63. Conveyances void.

ART. in. OFFENCES AGAINST THE
PUBLIC PEACE AND TRANQUIL-
LITY.

SEC I. UNLAWFUL ASSEMBLIES, RIOTS, AND
AFFRAYS.

64. Unlawful assemblies defined ; how pun-

ished.

65. Riots defined ; how punished.

66. Affrays defined ; how punished.

SEC II. DUELLING.

67. Punishment for sending a challenge.

68. Punishment of seconds.

69. Punishment for fighting a duel.

70. Punishment of officers for not preventing

duels.

71. Punishment for posting a coward.

72. Indictments for duelling ; evidence.

SEC III. DEADLY WEAPONS.

73. Carrying deadly weapons prohibited.

74. Punishment for carrying deadly weapons.

75. Duty of civil officers and grand juries.

76. Application of fines
;
persons exempted,

SEC IV. LIBELS.

77. Libel defined ; how punished.

78. Printers competent witnesses.

79. The truth may be given in evidence.

SEC V. FORCIBLE ENTRY AND DETAINER.

80. Forcible entry defined.

81. Forcible detainer defined.

82 Punishment for forcible entry and de-

tainer.

83. Trial before the justice.

SEC VI. OTHER OFFENCES AGAINST THE

PUBLIC PEACE.

84. Punishment ofother offences not herein

mentioned.

ART. IV. OFFENCES AGAINST THE
PUBLIC MORALITY, HEALTPI,
POLICE, AND DECENCY.

SEC I. RELATIVE TO MARRIAGE.

85. Polygamy or bigamy defined.

86. Punishment of married persons for

bigamy.

87. Punishment of mimarried persons for

bigamy.

88. Punishment for incest.

89. Punishment for adultery and fornica-

tion.

SEC II. HOUSES OF ILL FAME.

90. Punishment for keeping tippling houses.

91. Punishment for keeping lewd houses.

92. Punishment for keeping disorderly

houses.

SEC III. GAMING HOUSES AND GAMING.

93. Punishment for keeping gaming houses,

94. Punishment for keeping gaming tables.

95. Punishment for betting.

96. Who declared competent witnesses.

97. Gaming contracts void.

98. Money lost at play may be recovered by

suit.

99. Gamesters sued, compelled to discover

the amount on oath.

100. Punishment for gambling with negroes.

101. Judges to give gambling in charge to

grand juries.

102. Suspected rooms or houses may be

broken open.

103. Penalty of gamesters for fighting, or

challenging to fight.

SEC IV. LOTTERIES.'

104. Lotteries prohibited.

105. Penalty for establishing lotteries.

106. Lottery sales void ; articles set up for-

feited.

107. Punishment when defendant unable to

pay fine.

108. Penalty for selling lottery tickets.

109. May be imprisoned if unable to pay

fine.

SEC V. HEALTH.

110. Punishment for selling unwholesome
provisions.

111. Punishment for selling unwholesome
bread or drink.

112. Punishment for spreading small-pox,

113. Punishment for violating quarantine,

SEC VI, VAGRANTS,

114. Punishment for vagrancy.

115. Punishment of persons found in posses-

sion of false keys and pick-locks.
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116. Fugitives from justice adjudged vaga-

bonds.

117. Transported felons from other states

or nations.

SEC. VII. ABATEMENT OF NUISANCES.

118. Nuisances indictable.

119. Nuisances, how abated in the county.

120. Nuisance, how abated in a town or

city.

121. Water machinery when a nuisance,

how abated.

122. Fees allowed in trials for abatement of

nuisances.

123. Extra fees allowed the sheriff.

SEC VIII. DIStNTERMENT OF DEAD BODIES.

124. Punishment for disinterring dead bodies.

SEC. IX. GUNPOWDER.

125. Gunpowder transported, how marked.

126. Penalty for illegal transportation.

SEC X, SABBATH BREAKING.

127. Penalty for working on Sunday.

128. Penalty for selling goods on Sunday.

129. Games and sports forbidden on Sunday,

130. Public houses to be closed on Sunday.

131. Tippling houses may be examined
on Sunday.

132. Justices may apprehend offenders on

Sunday.

133. Penalties, how appropriated.

134. Domestic duties may be performed on
Sunday.

135. Civil process not to be served on
Sunday.

136. Persons arrested on Sunday.
137. Plea of general issue.

SEC XI. BASTARDY,

138. Proceedings against the mother.
139. Proceedings against the father.

140. Woman, when to be committed.
141. Bond, how recovered ; appropriation of

proceeds.

142. Punishment of putative father refusing

to give security.

SEC XII. . RETAILING SPIRITUOUS LIQUORS.

143. Punishment for retailing spirituous

liquors.

SEC XIII. MARRYING WITHOUT LICENSE.

144. Penalty of minister, judge, or justice,

for marrying without license.

SEC XIV. ILLEGAL VOTING.

145. Punishment for voting more than once.

146. Punishment for buying and selling

votes, or voting illegally.

147. Punishment of minors for illegal voting.

ART. I. FORGERY AND COUNTERFEITING.

Seventh Division of the Penal Code.

SEC. I. OFFICIAL AND PRIVATE WRITINGS.

1. Counterfeiting official certificates, deeds, wills, and bonds.— [§ i.]

If any person or persons shall falsely and fraudulently make, forge, alter, or

counterfeit, or cause or procure to be falsely and fraudulently made,

forged, altered or counterfeited, or willingly aid or assist in falsely and

fraudulently making, forging, altering or counterfeiting, any audited certifi-

cate, or other certificate issued, or purporting to have been issued by the

auditor-general, or other officer authorized to issue the same ; or any order

or warrant issued, or purporting to have been issued by the governor, or

the president of the senate, or speaker of the house of representatives of

the general assembly of this state, or by any officer of the government,

or authorized person, on the treasury of said state, for any money or

other thing, or any warrant for land issued, or purporting to have been

issued by the justices of any land court, or by any other tribunal, officer

or person, authorized to do so, within this state ; or any certificate, draft,

warrant, or order, from any of the public officers of this state, issued or

purporting to have been issued under or by virtue of an act or resolution

of the general assembly of this state ; or any certificate, draft, order, or

warrant, issued or purporting to have been issued by any court officer, or

person authorized to draw on the treasury of this state, or for public
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money wherever the same may be deposited ; or any deed, will, testa-

ment, bond, writing obligatory, bill of exchange, promissory note, or

order for money, or goods or other things of value ; or any acquittance

or receipt ; or any endorsement or assignment of any bond, writing obli-

gatory, bill of exchange, promissory note, or order for money or goods,

or other thing or things of value, with intent to defraud the said state,

public officer or officers, courts or any persons authorized, or any person

or persons whatever ; or shall utter or publish as true, any false, fraud-

ulent, forged, altered, or counterfeited audited certificate, governor's,

president's, speaker's, public officer's, court's, or duly authorized per-

son's certificate, draft, warrant, or order, so as aforesaid issued, or pur-

porting to have been issued, or any deed, will, testament, bond, writing

obligatory, bill of exchange, promissory note, or order for money or goods,

or other thing or things of value, or any acquittance or receipt for money
or goods, or other thing or things of value ; or any endorsement or as-

signment of any bond, writing obligatory, bill of exchange, promissory

note, or order for money or goods, or other thing or things of value, with

intent to defraud the said state, public officers, courts, or persons autho-

rized as aforesaid, or any other person or persons whatsoever, knowing
the same to be so falsely and fraudulently made, forged, altered, or coun-

terfeited ; every such person so offending, and being thereof lawfully

convicted, shall be punished by imprisonment and labor in the peniten-

tiary, for any time not less than four years, nor longer than ten years.

SEC II. COIN.

2. Currency of coin.—All gold and silver coin of full weight shall

pass current by tale within this state.

3. Punishment for clipping or mutilating coiri.—If any person or

persons shall presume to cut, clip, or mutilate the gold or silver coin cur-

rent in this state, after the first day of March next, he, she, or they, so

offending, and shall be lawfully convicted, shall forfeit, for the first of-

fence, the sum of one hundred pounds, one half to go to the informer,

and the other half to go to the use of the academy within the county or

counties where such offence may be committed ; and for the second of-

fence, on conviction before any court of judicature, having cognizance

thereof, he, she, or they shall and are hereby declared guilty of felony,

and shall suffer death without benefit of clergy.

4. Counterfeiting coin.—[§ ii.] If any person shall falsely and fraud-

ulently make, forge, or counterfeit, or be concerned in the false and

fraudulent making, forging, and counterfeiting of any gold, silver, or cop-

per coin, which now is or shall be passing or in circulation within this

state ; or shall falsely and fraudulently make, or be concerned in the

false and fraudulent making of any base coin, of the likeness or simili-

tude of any gold, silver, or copper coin, which now is, or shall be passing

or in circulation within this state ; or shall falsely and fraudulently utter,

publish, pay, or tender in payment, any such counterfeit and forged

2. Feb. 3, 1789, sec. 1, Prince 156. 3. Feb. 3, 1789, sec. 2, Prince 156.
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coin of gold, silver, or copper, or any base coin, knowing the same to be

forged or counterfeited, or base, or shall aid or abet, counsel or command
the perjietration of either of the said crimes, such person shall, on con-

viction, be punished by imprisonment and labor in the penitentiary for

any time not less than four years, nor longer than ten years.

SEC. III. BANK PAPER.

5. Punishment for counterfeiting bank notes.— [<§> iii.] If any per-

son shall falsely and fraudulently make, sign, or print, or be concerned

in the false and fraudulent making, signing, or printing any counterfeit

note or bill of any bank of this state, or the note or bill of any incor-

porated bank whose notes or bills are in circulation in this state, or falsely

and fraudulently cause or procure the same to be done, such person so

offending shall, on conviction, be punished by imprisonment and labor in

the penitentiary for any time not less than four years, nor longer than

ten years.

6. Punishment for counterfeiting bank checks or drafts.— [<5) iv.] If

any person shall falsely or fraudulently make, sign, or print, or be con-

cerned in the false and fraudulent making, signing, or printing, of any

check or draft upon any bank of this state, or bank as aforesaid ; or

falsely or fraudulently cause or procure the same to be done, such per-

son so offending, shall, on conviction, be punished by imprisonment and

labor in the penitentiary for any time not less than three years, nor longer

than seven years.

7. Punishment for altering bank notes.— [^ v.] If any person shall

falsely and fraudulently alter, or be concerned in the false and fraudulent

alteration of any genuine note, bill, check, or draft, of, or on, any bank

as aforesaid ; or falsely and fraudulently cause or procure the same to be

done, such person so offending shall, on conviction, be punished by impri-

sonment and labor in the penitentiary for any time not less than three

years, nor longer than ten years.

8. Punishment for knowingly uttering altered notes.—[^ vi.] If any
person shall falsely and fraudulently pass, pay, or tender in payment,
utter, or publish, any false, forged, counterfeit, or altered note, bill,

check, or draft as aforesaid, knowing the same to have been falsely and
fraudulently forged, counterfeited or altered ; such person so offending,

shall, on conviction, be punished by imprisonment and labor in the peni-

tentiary, for any time not less than two years, nor longer than ten years.

9. Punishment for having altered notes in possession intending to

pass them.— [<§> vii.] If any person shall have in his or her possession

any such false, forged, counterfeit, or altered note or notes, bill or bills,

draft or drafts, check or checks, with intention fraudulently to pass the

same, such person so offending, shall, on conviction, be punished by im-

prisonment and labor in the penitentiary for any time not less than two
years, nor longer than ten years.

10. Punishment for having in possession paper, type, or machinery,

intending to counterfeit.— [<§> viii.] If any person shall have in his or her

possession, any bank paper, types, plates, or machinery, for the purpose of
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falsely or fraudulently forging and counterfeiting any notes, bills, checks,

or drafts as aforesaid, such person so offending shall on conviction, be
» punished by imprisonment and labor in the penitentiary for any time not

less than four years, nor longer than ten years.

SEC. IV. FIRMS AND PRIVATE PERSONS.

11. Punishment for forging or counterfeiting the names of firms or

corporations.—1§ ix.] If any person shall falsely and fraudulently make,
forge, counterfeit, or alter any note, bill, draft, or check of, or on, any per-

son, body corporate, company or mercantile house or firm, or purporting

so to be ; or fraudulently and falsely uiter, publish, pass, pay, or tender

the same in payment ; or demand payment of the same, knowing the

said bill, note, draft or check, to be forged and counterfeited, or falsely

and fraudulently altered, such person so offending shall, on conviction, be

punished by confinement and labor in the penitentiary for any time not

less than two, nor longer than ten years.

12. Punishment for forgery or counterfeiting the 7iames of private

persons.—[§ x.] If any person shall fraudulently make, sign, forge,

counterfeit, or alter, or be concerned in the fraudulent making, signing,

forging, counterfeiting, or altering any other writing, not herein provided

for, with intent to defraud any person or persons, bank, or other corporate

body, or shall fraudulently cause or procure the same to be done, such

person so offending, shall on conviction, be punished by imprisonment

and labor in the penitentiary for any time not less than two years, nor

longer than five years.

SEC. V. PUBLIC SEALS.

13. Punishment for forging or using public seals.—[§ xi.] If any

person shall falsely and fraudulently forge or counterfeit, or be concerned

in forging and counterfeiting the great seal of this state, or any seal used

for government purposes, the public and common seal of any court, of-

fice, county, or corporation, or any other seal authorized by law ; or shall

falsely and fraudulently cause or procure the same to be forged and coun-

terfeited ; or shall falsely, fraudulently, and knowingly impress, or cause

to be impressed, any instrument whatever, whether the same be written

or printed ; or partly written and partly printed, with such forged and

counterfeit seal, or shall falsely, fraudulently, and knowingly annex or

affix, or cause to be annexed or affixed to any such instrument, such

forged and counterfeit seal ; or shall falsely and fraudulently utter or

publish any instrument, or writing whatever, impressed with such forged

and counterfeit seal, knowing the same to be forged and counterfeit, such

person so offending shall be punished by imprisonment and labor in the

penitentiary for any time not less than two years, nor longer than ten

years.

SEC. VI. FALSE REPRESENTATIONS.

14. Punishment for using fictitious names.— [<§> xii.] Any person
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who shall draw or make a bill of exchange, due bill, or promissory note,

or endorse or accept the same in a fictitious name, shall be guilty of forge-

ry, and on conviction, be punished by confinement and labor in the

penitentiary, for any time not less than two years, nor longer than seven

years.

15. Punishment for personating another.— [<^ xiii.] If any person

shall put his own name to any instrument, representing himself to be a

different person of that name, such person shall be guilty of forgery, and

on conviction, shall be punished by imprisonment and labor in the peni-

tentiary, for any time not less than two years, nor longer than seven

years.

16. Punishment for obtaining goods by false writings.— [<§> xiv.]

If any person shall designedly by color of any counterfeit letter or writ-

ino-, made in any other person's name, or fictitious name, obtain from any

person, money, goods, chattels, or other valuable thing, with intent to de-

fraud any person, mercantile house, or body corporate or company, of

the same, such person so offending shall, on conviction, be punished by

imprisonment and labor in the penitentiary, for any time not less than

two years, nor longer than seven years.

AR.T. 11. CRIMES AND OFFENCES AGAINST THE PUBLIC
JUSTICE.

Eis^hth Division of the Penal Code.

SEC. I. PERJURY AND FALSE SWEARING.

17. Perjury defined.— [<§> i.] Perjury shall consist in wilfully, know-
ingly, absolutely, and falsely swearing, either with or without laying the

hand on the Holy Evangelist of Almighty God, or affirming in a matter

material to the issue or point in question, in some judicial proceeding,

by a person to whom a lawful oath or affirmation is administered.

18. Punishment for perjury.—[§ 11.] Any person who shall commit
the crime of perjury, shall be punished by imprisonment and labor in the

penitentiary, for any time not less than four years, nor longer than ten

years.

1 9. False swearing defined.— [<§> iii.] False swearing shall consist in

wilfully, knowingly, absolutely, and falsely swearing, either with or

without laying his hand on the Holy Evangelist of Almighty God, or

affirming in any matter or thing (other than a judicial proceeding) by a

person to whom a lawful oath or affirmation is administered.

20. Punishment for false swearing.— [<§> iv.] Any person who shall

commit the crime of false swearing, shall be punished by imprisonment

and labor in the penitentiary for any time not less than three years, nor

longer than ten years.

21. Subornation of perjury and false swearing defined.—[<§>v.]

Subornation of perjury and false swearing, shall consist in procuring

another person to commit the crime of perjury or false swearing.

22. Punishment for subornation.—[^ vi.] Any person who shall
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commit the crime of subornation of perjury or false swearing, shall be

punished by confinement and labor in the penitentiary, for any time not

less than three years, nor longer than ten years.

23. Disqualified to be a witness.— [«§> vii.] Any person who shall be
lawfully convicted of either of the crimes mentioned and defined in the

first, third, and fifth sections of this division, shall, in addition to the

punishment prescribed in the second, fourth, and sixth sections of this

division, be for ever thereafter disqualified from being a witness in any
matter in controversy.

24. Verdicts and other legal process obtained, by perjury, void.—
[<§> VIII.] Any verdict or judgment, rule or order of court, which may
have been obtained or entered up, shall be set aside, and be of no effect,

if it shall appear that the same was obtained or entered up in conse-

quence of wilful and corrupt perjury ; and it shall be the duty of the

court in which such verdict, judgment, rule or order, may have been
obtained or entered up, to cause the same to be set aside, upon motion

and notice to the adverse party ; but it shall not be lawful for the said

court to do so, unless the person charged with said perjury shall have
been thereof duly convicted, and unless it shall appear to the said court,

that the said verdict, judgment, rule, or order, could not have been
obtained or entered up without the evidence of such perjured person

;

saving always to third persons, innocent of such perjury, the right which
they may have lawfully acquired under such verdict, judgment, rule,

or order, before the same shall have been actually vacated and set

aside.

25. Punishment of perjury causing death.—[§ ix.] If any person

by wilful and corrupt perjury, shall take away the life of another,

or by such wilful and corrupt perjury, convict another of any offence,

which by this code is punishable with death or perpetual imprisonment,

such person shall be punished with death or perpetual imprisonment.

SEC. II. BRIBERY.

26. Bribery defined.— [§ x.] Bribery is the giving or receiving any
undue reward, to influence the behaviour of the person receiving such

reward, in the discharge of his duty in any office of government, or of

justice.

27. Punishment of bribery.— [<§> xi.] If any person shall directly or

indirectly give or offer to give any money, goods, or other bribe, present

or reward ; or give or make any promise, contract, or agreement for the

payment, delivery, or alienation of any money, goods, lands, or other

bribe ; or use any promises, threats, persuasions, or other like sinister,

unfair, or fraudulent practices, in order to obtain or influence the opinion,

judgment, decree or behaviour of any member of the general assembly,

or any officer of this state, judge, justice, referee, or arbhrator, in any

discussion, debate, action, suit, complaint, indictment, controversy,

matter, or cause depending, or which shall depend before him or them,

such person shall, on conviction, be punished by imprisonment and labor

in the penitentiary, for any time not less than one year, nor longer than

five years.
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28. Punishment of person bribed.— [§ xi.] And the member of the

general assembly, or officer, judge, justice, or referee, or arbitrator, who
shall accept or receive such bribe, shall, on conviction, be punished by
imprisonment and labor in the penitentiary, for any time not less than

two years, nor longer than ten years, and shall moreover be removed
from his office.

SEC. III. PUBLIC OFFICERS.

29. Stealing or falsifying records.— [<§> xii.] If any judge, justice,

mayor, alderman, clerk, sheriff, coroner, or other public officer, or any
other person whatsoever, shall steal, embezzle, alter, corrupt, withdraw,

falsify, or avoid any record, process, charter, gift, grant, conveyance, or

contract ; or shall knowingly and willingly take off, discharge, or conceal

any issue, forfeited recognizance, or other forfeiture ; or shall forge,

deface, or falsify any document or instrument recorded, or any registry,

acknowledgment, or certificate ; or shall alter, deface, or falsify, any
minute, document, book, or any proceeding whatever, of, or belonging

to, any public office within this state ; or if any person shall cause or

procure any of the offences aforesaid to be committed, or be in anywise

concerned therein, the person so offending, shall be punished by impri-

sonment and labor in the penitentiary, for any time not less than two
years, nor longer than ten years.

30. Punishment ofjailors for cruelty.— [<§> xiii.] If any jailor by too

great a duress of imprisonment, or other cruel treatment, make or induce

a prisoner to become an approver, or accuse and give evidence against

some other person ; or be guilty of wilful inhumanity or oppression to

any prisoner under his care and custody, such jailor shall be punished by
removal from office, and imprisonment and labor in the penitentiary, for

any time not less than one year, nor longer than three years.

31. Punishment of officers for detention of books.— [<§> xiv.] If any

officer, after the expiration of the time for which he may have been

elected or appointed, shall wilfully and unlawfully withhold or detain

from his successor, the records, papers, documents, books, or other wri-

tings, appertaining and belonging to his office, or mutilate, destroy, take

away, or otherwise prevent the complete possession by his said successor,

of said records, documents, papers, books, or other writings, such person

so offending, shall, on conviction, be punished by fine, or imprisonment

in the common jail of the county, or both, at the discretion of the court.

32. Punishment for personating another in bail or otherwise.

[^ XV.] If any person except the attorney of record, shall acknowledge,

or procure to be acknowledged, in any of the courts of this state, or

before any authorized officer, any recognizance, bail, or judgment, in

the name of any other person not privy or consenting thereto, such per-

son so oftending shall, on conviction, be punished by imprisonment and
labor in the penitentiary, for any period of time not less than one year,

nor longer than four years.

33. Punishment for obstructing legal process.— [<§>xvi.] If any per-

son shall knowingly and wilfully obstruct, resist, or oppose any sheriff,

coroner, or other officer of this state, or other person duly authorized, in
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serving, or attempting to serve, or execute any lawful process, or order

of any court, judge, justice, or arbitrators, or any other legal process

whatever ; or shall assault or beat any sheriff, coroner, constable, or

other officer, or person duly authorized, in serving or executing any pro-

cess, or order aforesaid, or for having served or executed the same
;

every person so offending shall, on conviction, be punished by fine and

imprisonment in the common jail of the county, for any time not exceed-

ing one year.

34. Punishment of an officer for mistreating another under color of

office.— [<§) XVII.] If any officer of this state whatever, shall assault or

beat any individual under color of his office or commission, without a

lawful necessity so to do, such officer so offending shall, on conviction,

be punished by fine and imprisonment in the common jail, for any time

not exceeding one year.

SEC. IV. RESCUE.

35. Rescue defined.— [<§> xviii.] Rescue is the forcibly and know-
ingly freeing another from an arrest or imprisonment.

36. Punishment in criminal cases.—[^ xix.] If any person shall

rescue another in legal custody on criminal process, such person so

offending shall, on conviction, receive the, same punishment as the per-

son rescued would, on conviction, be sentenced to receive ; but if the

person rescued shall have been acquitted of the crime charged against

him, then and in such case, the person rescuing shall be punished by
imprisonment in the common jail of the county, for any time not

exceeding one year.

37. Punishment in civil cases.— [<§i xx,] If any person shall resue

another in legal custody on civil process, such person so offending shall,

on conviction, be punished by a fine equal in amount to the amount of

the debt or demand for which such process was issued, and imprison-

ment in the common jail of the county, not exceeding six months.

38. Punishment for an attempt to rescue.— [§ xxi.] If any person shall

attempt to rescue another in legal custody on criminal process, such

person so offending shall, on conviction, be punished by imprisonment

in the common jail, for any time not exceeding six months ; or by con-

finement and labor in the penitentiary, for any time not less than one

year, nor longer than two years, at the discretion of the court.

SEC. V. ESCAPES.

39. Punishment for assisting to escape from jail.— [<§> xxii.] If any

person shall aid or assist a prisoner lawfully committed or detained in

any jail, for any offence against this state, or under any civil process, to

make his or her escape from jail, whether such escape be actually

effected or not ; or if any person shall convey, or cause to be delivered

to such prisoner any disguise, instrument, or arms, proper to facilitate

the escape of such prisoner ; such person so offending shall, on convic-

tion, be punished by confinement and labor in the penitentiary, for any
time not less than one year, nor longer than four years.
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40. Punishment for assisting to escape from custody.— [<§) xxiii.] If

any person shall aid or assist any prisoner to escape, or attempt to

escape from the custody of any sheriff, coroner, constable, officer, or

other person who shall have the lawful charge of such prisoner, such

person so offending shall, on conviction, be punished by confinement

and labor in the penitentiary, for any time not less than one year, nor

longer than five years.

41. Punishment for escapes from the penitentiary.—[§xxiv.] If any

person confined in the penitentiary shall escape therefrom, and be there-

after retaken, such person shall be indicted for an escape, and on convic-

tion shall be punished by imprisonment and labor in the penitentiary for

the term of four years. And any person who shall aid or assist a pri-

soner confined in the penitentiary to escape, or in an attempt to escape

therefrom, shall, on conviction, receive the like punishment.

42. Punishment for permitting escapes.— [§ xxv.] If any sheriff, cor-

oner, constable, keeper of a jail, keeper, other officer, or person em-
ployed in the penitentiary, having any offender guilty or accused of, or

confined for any crime, in his custody, shall voluntarily permit or suffer

such offender to escape and go at large, every such sheriff, coroner,

keeper of a jail, keeper, officer, or other person employed in the peni-

tentiary, constable, or other officer or person so offending, shall, on con-

viction, be punished by confinement and labor in the penitentiary for

any time not less than two years, nor longer than seven years ; and shall

moreover, if a public officer, be dismissed from office.

43. Punishment for refusing to receive prisoner into jail.— [•§) xxvi.]

If any sheriff, coroner, constable, keeper of a jail or other officer, whose

duty it is to receive persons charged with, or guilty of an indictable

offenc^, shall refuse to receive and take charge of such person or persons,

every such sheriff, coroner, constable, keeper of a jail, or other officer so

offending, shall, on conviction, be punished by confinement and labor in

the penitentiary for any time not less than two years, nor longer than

seven years ; and such officer shall moreover be dismissed from office.

44. Punishment for refusing to receive prisoner into the penitentiary,

—(^ xxvii.) If the keeper of the penitentiary, or other officer or person

to do so, such keeper, officer, or other person so offending, shall, on con vie

employed there, whose duty it is to receive convicts, shall fail or refuse

tion, be punished by confinement and labor in the penitentiary for any

time not exceeding ten years, and shall moreover be dismissed from

office.

SEC. VI. RECEIVING STOLEN GOODS.

45. Punishment for receiving stolen goods.^(^ xxviii.) If any per-

son shall buy or receive any goods, chattels, money, or other effects, that

shall have been stolen or feloniously taken from another, knowing the

same to be stolen or feloniously taken, such person shall be taken and

deemed to be an accessory after the fact, and shall receive and suffer the

same punishment as would be inflicted on the person convicted of hav-

ing stolen or feloniously taken the said goods, chattels, money or effects,

so bought or received.
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46. Punishment the same, the principal escaping— [<§. xxix.] If the

principal thief or thieves cannot be taken, so as to be prosecuted and

convicted, it shall be lawful to prosecute any person buying or receiving

any goods, chattels, money or effects, stolen or feloniously taken by such

principal thief or thieves, knowing the same to be stolen or feloniously

taken, as for a misdemeanor, and on conviction, such person shall be

punished as prescribed in the preceding section ; and a conviction under

this section, shall be a bar to any prosecution under the twenty-eighth

section.

47. Punishment for receiving goods stolen by negroes.—If any free

white person or persons, shall buy or receive any money, goods, chat-

tels, or other effects, from any negro or free person of color that has, or

have been stolen, or feloniously taken—knowing the same to have been

so stolen or feloniously taken—such person or persons so offending shall

be taken and deemed to be accessory or accessories, after the fact, and

being convicted thereof, shall receive and suffer the same punishment

as would have been inflicted on such person or persons, had he or they

been convicted of stealing, or feloniously taking the same.

SEC. VII. HARBORING FELONS.

48. Punishment of persons harboring felons.— [<§> xxx.] If any

person shall receive, harbor or conceal any person guilty of a crime pun-

ishable by death, or imprisonment and labor in the penitentiary—know-
ing such person to be guilty—such person so receiving, harboring, or

concealing, shall be taken and deemed to be an accessory after the fact
;

and on conviction, shall be punished by imprisonment and labor in the

penitentiary for any time not less than one year, nor longer than three

years.

SEC. VIII. COMPOUNDING.

49. Punishment for compounding crimes.— [•§> xxxi.] If any person

shall take or receive any money, goods, chattels, lands, or other reward,

on promise to compound, or shall for any cause compound any crime

or offence punishable with death, or imprisonment and labor in the peni-

tentiary, such person so offending shall, on conviction, be punished by
imprisonment and labor in the penitentiary for any time not less than one

year, nor longer than five years.

50. Punishmentfor compounding penalties.— [<§> xxxii.] If any per-

son informing or prosecuting under pretence of any penal law, shall com-
pound with the offender, or direct the suit or information to be discontin-

ued, unless it be by leave of the court where the same is pending ; such

person so offending shall, on conviction, pay a fine equal to so much of

the penalty as he or she would be entitled to, if the defendant or party

prosecuted had been found guilty or convicted.

SEC. IX. CONSPIRACY.

51. Punishment for conspiracy.— [<§» xxxiii.] If any two or more per-

47. Dec. 22, 1849, sec. 1, Pam. 140.
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sons shall conspire or agree, falsely and maliciously, to charge and indict

any innocent person of a crime, who is accordingly indicted and acquit-

ted, such persons so conspiring, and each and every of them shall, on

conviction, be punished by imprisonment and labor in the penitentiary,

for any time not less than twelve months, nor longer than five years.

SEC. X. BARRATRY AND EMBRACERYr

b'2. Barratry defined.—[§ xxxiv.] Common barratry is the offence of

frequently exciting and stirring up suits and quarrels between individu-

als, either at law or otherwise.

53. Punishment for barratry.—[§ xxxv.] Any person who shall be

found and adjudged a conmion barrater, vexing others with unjust and

vexatious suits shall, on conviction, be punished by a fine not exceeding

five hundred dollars ; and if the offender belongs to the profession of the

law, he shall also be disqualified from practising for the future.

54. Embracery defined ; how punished.—[^xxxvi.] Embracery is an

attempt to influence a jury corruptly to one side by promises, persuasions,

entreaties, money, entertainments, and the like. Every embracer who
shall procure a juror to take money, gain, or profit, or shall corruptly in-

fluence a juror by persuasions, promises, entreaties, or by any other

means, shall, on conviction, be punished by imprisonment and labor in

the penitentiary, for any time not less than one year, nor longer than

four years. And the juror convicted of taking money, gain, or profit, or

of being corruptly influenced as aforesaid, shall be punished by confine-

ment and labor in the penitentiary, for any time not less than two years,

nor longer than five years, and shall, moreover, be forever disqualified to

act as a juror.

SEC. XI. MALPRACTICE BY JUSTICES.

55. Punishments ofjustices of the peace for malpractice in ofiice.—
[<§> xxxvii.] Any justice of the peace, charged with malpractice in office,

by using oppression, tyrannical partiality, or any other conduct unbe-
coming his character as an upright magistrate, in the administration, and
under color of his office, may be indicted, which indictment shall special-

ly set forth the merits of the complaint, and a copy thereof be served on
the defendant before the same is laid before the grand jury ; and the

prosecutor and the justice, and their witnesses, shall all have the right of

appearing and being heard before the grand jury ; which indictment, if

found true by the grand jury shall, as in other cases, be tried by a petit jury;

and if the defendant be convicted, he shall be punished by fine or impris-

onment in the common jail of the county, or both, at the discretion of

the court ; and shall moreover be removed from office if still in office.

SEC XII. THREATENING LETTERS AND EXTORTION.

56. Punishment for sending threatening letters.— [>§> xxxviii.] Tf any
person shall knowingly send or deliver any letter or writing, threatening

to accuse another person of a crime, with intent to extort money, goods,
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chattels, or other valuable thing ; or threatening to maim, wound, kill,

or murder such person or any of his family, or to burn or otherwise de-

stroy or injure his or her house, or other property, real or personal, though

no money, goods, chattels, or other valuable thing be demanded, such

person so offending shall, on conviction, be punished by imprisonment

and labor in the penitentiary for any time not less than two years, nor

longer than four years.

57. Extortion defined.— [<§> xxxix.] Extortion shall consist in any public

officer's unlawfully taking by color of his office, from any person, *any

money, or thing of value, that is not due to him, or more than is due.

58. Punishment for extortion.— [<§> xl.] Any public officer who shall

by himself, his deputy, agent, or other person employed by him, be guilty

of extortion in demanding and receiving other and greater fees than by
law are allowed him, or shall by color of his office, take from any person

any money or other thing of value, that is not due to him, or more than

his due, such officer shall be subject to indictment, and on conviction,

shall be punished by fine at the discretion of the court, and shall more-

over be dismissed from office.

SEC. XIII. OTHER OFFENCES AGAINST PUBLIC JUSTICE.

59. Punishment for offences against public justice not enumerated,—
[§ XLi.] Any other offence against public justice not hereinbefore pro-

vided for, shall be punished by fine, or imprisonment in the common jail,

or both, at the discretion of the court.

SEC. XIV. MUTINY IN THE PENITENTIARY.

60. Punishment for mutiny.—[§ xlii.] If any prisoner in the peni-

tentiary shall assail, oppose, or resist any officer of the penitentiary, or

any member of the guard, with any weapon or implement calculated to

cause death or serious bodily injury, such prisoner so offending, shall be

deemed guilty of mutiny, and on conviction thereof, shall be punished

by an additional term of imprisonment and labor in the penitentiary, not

less than two years nor longer than five years, at the discretion of the

court, to be computed from the expiration of the term of imprisonment

and labor to which such prisoner shall have been previously sentenced.

61. Punishment for instigating mutiny.— [<§> xliii.] If any person

shall persuade, entice, or instigate any prisoner to mutiny, such person

so offending shall be guilty of a misdemeanor, and on conviction, shall

be punished by confinement and labor in the penitentiary for any time

not less than two years, nor longer than five years, at the discretion of

the court, to be computed, if a prisoner in the penitentiary, from the ex-

piration of the term of imprisonment and labor for which he shall have

been previously sentenced.

SEC XV. FRAUDULENT LEVIES AND CONVEYANCES.

62. Punishment for fraudulently pointing out the property of an-

other.—Any person or persons, who shall, after the passing of this act,

62. Dec. 25, 1837, sec. 1, Pam. 117.
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fraudulently cause to be levied on by any process or execution, distress

or attachment, any estray animal, or any lot or lots of land, knov/ingthe

same not to be subject thereto, shall be guilty of a misdemeanor ; and on

indictment and conviction thereof, such person or persons shall, for the

first offence, be fined and imprisoned at the discretion of the court; and

for a second offence under this act, the person or persons convicted, shall

be punished by confinement, and at hard labor in the penitentiary, for

any time not less than two years, nor longer than four years.

63. Conveyances void.—Any and all conveyances or transfers, ob-

tained under any such levy or levies, shall be null and void.

ART. III. OFFENCES AGAINST THE PUBLIC PEACE AND
TRANaUILLITY.

Ninth Division of the Penal Code.

SEC. I. UNLAWFUL ASSEMBLIES, RIOTS, AND AFFRAYS.

64. Unlawful assemblies defined ; how punished.— [<§. i.] If two or

more persons assemble for the purpose of disturbing the public peace, or

committing any unlawful act, and do not disperse upon being desired or

commanded to do so by a judge, justice, sheriff, constable, coroner, or

other peace officer, such persons so offending, shall be guilty of a mis-

demeanor, and on conviction, shall be punished by fine or imprisonment

in the common jail, or both, at the discretion of the court.

65. Riots defined : how punished.—[§ 11.] If any two or more per-

sons, either with or without a common cause or quarrel, do an unlawful

act of violence, or any other act in a violent and tumultuous manner,

such persons so offending shall be guilty of a riot, and on conviction, shall

be punished by fine, or imprisonment in the common jail, or both, at the

discretion of the court; but if the circumstances attending the riot shall

be of an atrocious or aggravated nature, the offenders may be imprisoned

at labor in the penitentiary for any time not less than one year, nor

longer than three years.

66. Affrays defined; how punished.—[^ iii.] Affrays are the fight-

ing of two or more persons in some public place, to the terror of the

citizens, and disturbance of the public tranquillity. Persons so offend-

ing shall be indicted, and on conviction, shall be punished by fine, or

imprisonment in the common jail, or both, at the discretion of the court;

and it shall be considered a great aggravation of this offence, if any con-

tempt or disobedience of the magistrate or other peace officer command-
ing the peace, shall be proved.

SEC. II. DUELLING.

67. Punishment for sending a challenge.— [<§> iv.] If any person shall

deliberately challenge, byword or writing, the person of another, to fight

with sword, pistol, or other deadly weapon ; or if any person so chal-

lenged shall accept the said challenge, in either case, such person so

giving or sending, or accepting any such challenge, shall, on conviction,.

63. Dec. 25, 1837, sec. 2,Pam. 117.
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be punished by a fine not less than five hundred dollars, and be impri-

soned ill the common jail of the county for any time not exceeding six

months. Or, if the jury should so recommend, such person shall, in

addition to the fine herein imposed, be punished by imprisonment and

labor in the penitentiary for any time not less than one year, nor longer

than two years.

68. Punishment of seconds.—[§ v.] If any person shall knowingly

and wilfully carry and deliver any written or printed challenge, or ver-

bally deliver any message or challenge to another to fight with sword,

pistol, or other deadly weapon ; or shall consent to be a second in any
such intended duel or combat, such person so offending shall, on convic-

tion, be punished in the same manner as is prescribed in the preceding

section.

69. Punishment for fighting a duel.— [§ vi.] If any person shall be

engaged in the act of fighting a duel with sword, pistol, or other deadly

weapon, either as principal or second, such person shall be guilty of a

high misdemeanor, and on conviction shall be punished by imprisonment

and labor in the penitentiary for any time not less than four years, nor

longer than eight years: Provided, nevertheless, that if death should

ensue from such duel, then all the parties, both principal and seconds,

shall be guilty of murder, and suffer the punishment of death.

70. Punishment of officers for not preventing duels.— [§ vii.] If any

justice, or other public officer bound to preserve the public peace, shall

have knowledge of an intention in any person or persons to fight with

any deadly weapon, and shall not use and exert his official authority to

arrest the parties, and prevent the duel, by binding over the parties con-

cerned to keep the peace towards each other, such judge, justice, or

other peace officpr so offending, shall, on conviction, be dismissed from

office.

71. Punishment for posting a coward.— [<§> viii.] If any person or

persons shall, in any newspaper or handbill, written or printed, publish or

proclaim any other person or persons as a coward or cowards ; or use

any other opprobrious and abusive language for not accepting a chal-

lenge, or fighting a duel, such person or persons so offending shall, on

conviction, be punished by a fine not exceeding five hundred dollars,

and imprisonment in the common jail of the county not exceeding sixty

days, at the discretion of the court.

72. Indictments for duelling ; evidence.—It shall be sufficient to

form an indictment, generally, against either of the principals for chal-

lenging another to fight at deadly weapons, and notwithstanding it may
appear on the trial, that the defendant only accepted the challenge, it

shall be sufficient to convict and render him liable to the penalties afore-

said, and in like manner an indictment against the second may be framed

generally, for carrying and delivering a challenge, and the proof of the

mere act of fighting, and the defendant being present thereat, shall be

sufficient to convict the defendant, upon an indictment so framed ; and if

the duel shall take place within this state, the mere act of fighting shall

be full and complete evidence of the charges respectively, of giving or

receiving, or of carrying and delivering, a challenge, without other proof

thereof.

72. Dec. 19, 1818, sec. 6, Frince 617.
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SEC. III. DEADLY WEAPONS.

73. Carrying deadly weapons prohibited.—It shall not be lawful for

any merchant, or vender of wares or merchandise in this state, or any-

other person or persons whatsoever, to sell, or offer to sell, or to keep

or have about their person or elsewhere, any of the hereinafter

described weapons, to wit : bowie, or any other kind of knives, manu-
factured and sold ibr the purpose of wearing or carrying the same as

arms of offence or defence
;

pistols, dirks, sword-canes, spears, &ic., shall

also be contemplated in this act, save such pistols as are known and

used as horseman's pistols, he.
74. Punishment for carrying deadly weapons

.

—Any person or per-

sons within the limits of this state violating the provisions of this act,

except as hereafter excepted, shall for each and every such offence, be

deemed guilty of a high misdemeanor, and upon trial and conviction

thereof, shall be fined, in a sum not exceeding five hundred dollars for

the first offence, nor less than one hundred dollars, at the discretion of the

court; and upon a second conviction, and every after conviction of like

offence, in a sum not to exceed one thousand dollars, nor less than five

hundred dollars, at the discretion of the court.

75. Duty of civil officers and grand juries.—It shall be the duty of

all civil officers, to be vigilant in carrying the provisions of this act into

full effect, as well also as grand jurors to make presentments of each

and every offence under this act which shall come under their know-
ledge.

76. Application of fines ; persons exempted.—All fines and forfeit-

ures arising under this act shall be paid into the county treasury, to be

appropriated to county purposes : Provided, nevertheless, that the pro-

visions of this act shall not extend to sheriffs, deputy sheriffs, marshals,

constables, overseers, or patrols, in actual discharge of their respective

duties, but not otherwise : Provided, also, that no person or persons shall

be found guilty of violating the before i-ecited act who shall openly

wear, externally, bowie knives, dirks, toothpicks, spears, and which shall

be exposed plainly to view : And provided, nevertheless, that the pro-

visions of this act shall not extend to prevent venders, or any other per-

sons who now own and have for sale any of the aforesaid weapons, be-

fore the first day of March next.

SEC. IV. LIBELS.

77. Libel defined ; how punished.— [<§> ix.] A libel is a malicious

defamation, expressed either by printing or writing, or signs, pictures,

and the like, tending to blacken the memory of one who is dead, or the

honesty, virtue, integrity, or reputation of one who is alive, and thereby

expose him or her to {)ublic hatred, contempt or ridicule ; every person

73. Dec. 25, 1837, sec. 1, Fam. 90. 75. Dec. 25, 1837, sec. 3, Pam. 90.

74. lb. sec. 2, ib. 76. lb. sec. 4, ib.
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convicted of this offence, shall be punished by a fine nol exceeding one

thousand dollars, and by imprisonment in the common jail of the county

for any time not exceeding one year, at the discretion of the court.

78. Printers competent witnesses.— [<§> x.] In all prosecutions under

the two preceding sections of this division, the printer or publisher of

the newspaper, handbill, or other publication containing the offensive or

criminal matter, shall be a competent witness ; and if such printer or

publisher shall refuse to testify in the cause, or to give up the real name
of the author or person authorizing and causing the publication, so that

he may be indicted, then such printer or publisher shall be deemed and

considered the author himself, and be indicted and punished as such
;

and may moreover be punished for a contempt of the court, as any other

witness refusing to testify.

79. The truth may be given in evidence.— [<§> xi.] In all cases of in-

dictment for a libel, or for slander, the person prosecuted shall be allowed

to give the truth in evidence.

SEC. V. FORCIBLE ENTRY AND DETAINER.

80. Forcible entry defined.— [§ xii.] Forcible entry is the violently

taking possession of lands and tenements with menaces, force and arms,

and without authority of law.

81. Forcibe detainer defined.— [<§> xiii.] Forcible detainer is the vio-

lently keeping possession of lands and tenements with menaces, force

and arms, and without authority of law.

82. Punishment for forcible entry and detainer.— [<5> xiv.] Any per-

son who shall be guilty of a forcible entry, or a forcible detainer, or both,

may be indicted, and on conviction, shall be punished by fine, or impri-

sonment in the common jail of the county, or both, at the discretion of

the court ; and the court before whom the conviction takes place, shall

cause restitution of possession of the premises to be made to the party

aggrieved : Provided, always, that if the party forcibly detaining lands

and tenements, or those under whom he claims, shall have been in peace-

able possession of the same for the space of three years or more imme-
diately preceding the filing of the complaint, such person or party shall

not be subject to the penalties of this section, nor shall restitution of pos-

session be made : And provided also, that the only questions to be sub-

mitted to, and determined by the jury in trials for forcible entry, or for-

cible detainer, shall be the possession and the force, without regard to

the merits of the title on either side.

83. Trial before the justice.—[^ xv.] Any one or more justice or

justices of the peace, upon complaint made on oath, of any forcible

entry into lands or tenements, or of any forcible detainer of the same,

shall have power to draw a jury of twelve men from the jury box of the

district in which the lands and tenements so alleged to be forcibly en-

tered or detained are situated, and cause the sheriff of the county, or the

constable of the district, to summon them to he and appear at the usual

place of holding court of the said district, on a certain day to be appointed

by the said justice or justices, for the purpose of trying the fact of such

forcible entry or detainer: And the said justice or justices shall also
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issue a summons to be directed to the person or persons charged with

such forcible entry, or detainer, and cause the same to be served on him

or them by the sheriff, or by the constable, at least five days before the

time appointed for trial, requiring him or them to appear and defend the

charge alleged against him or them ; and if all the jurors should not attend,

or if there should be any legal objection to any of them, then the justice

or justices may cause the jury to be completed by tales jurors ; and

upon the trial, the only facts which the jury shall inquire into, shall be

the possession and the force ; but they shall have no power to inquire

into the merits of the title on either side. The following oath shall be

administered to the jurors, viz. :
" You shall well and truly inquire

whether A B has made any forcible entry into the lands or tenements of

C D, and him ejected therefrom, or forcibly detains the lands or tene-

ments of the said C D, and a true verdict give according to the facts as

they may appear to you in evidence, so help you God." And if upon

the trial of such case, the jury shall find such forcible entry or forcible

detainer, or both, then the said justice or justices shall give judgment

accordingly, and cause the sheriff to make restitution of possession of

the premises to the party aggrieved : Provided, nevertheless, that if the

person or persons charged with such forcible entry or detainer, or those

under whom he or they claim, shall have been in peaceable possession of

the premises for the space of three years, or more, as aforesaid, then no

restitution of possession shall be made : And provided, also, that no pro-

ceedings under this section shall exempt any person guilty of a forcible

entry or detainer from indictment and punishment under and by virtue

of the preceding section of this division.

SEC. VI. OTHER OFFENCES AGAINST THE PUBLIC PEACE.

8 4. Paniskment of other offences not herein mentioned.—[§ xvi.] All

Other offences against the public peace, not provided for in this code,

shall be prosecuted and indicted as heretofore, and the punishment in

every case shall be by fine, or imprisonment in the common jail of the

county, or both, at the discretion of the court.

ART. IV. OFFENCES AGAINST THE PUBLIC MORALITY,
HEALTH, POLICE, AND DECENCY.

Tenth Division of the Penal Code.

SEC. I. RELATIVE TO MARRIAGE.

65. Polygamy or bigamy defined.— [*§> i.] Polygamy, or bigamy, shall

consist in knowingly having a plurality of husbands or wives at the

same time.

86. Punishment of married persons for bigamy.— [«§. 11.] If any per-

son or persons within this state, being married, do or shall at any time

hereafter marry any person or persons, the lawful husband or wife being

alive, and knowing that such lawful husband or wife is living, such per-

son or persons so oflfending, shall, on conviction, be punished by confine-
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raent at labor in the penitentiary for any time not less than two years,

nor longer than four years, and the second marriage shall be void ; but

five years' absence of the husband or wife, and no information of the fate

of such husband or wife, shall be sufficient cause of acquittal of the per-

son indicted ; and in every case the issue of such second marriage born

before the commencement of any prosecution for polygamy, or within the

ordinary time of gestation thereafter, shall, notwithstanding the invalidity

of such marriage, be considered as legitimate.

87. Punishment of unmarried persons for bigamy.— [<§> in.] If any

man or woman being unmarried, shall knowingly marry the wife. or hus-

band of another person, such man or woman shall, on conviction, be

punished by imprisonment and labor in the penitentiary, for anytime not

less than one year, nor longer than three years.

88. Punishment for incest.— [^ iv.] If any person shall commit incest-

uous fornication or adultery, or intermarry within the Levitical degrees

of consanguinity or affinity, such person so offending shall, on conviction,

be punished by imprisonment and labor in the penitentiary for any time

not less than one, nor longer than three years ; and such marriage shall

be void.

89. Punishment for adultery and fornication.—[§ v.] Any man and

woman who shall live together in a state of adultery or fornication, or of

adultery and fornication ; or who shall otherwise commit adultery or

fornication, or adultery and fornication, shall be severally indicted, and
on conviction, such offenders shall be severally fined, or imprisoned in

the common jail of the county, or both, at the discretion of the court:

Provided, that the fine shall not exceed the sum of five hundred dollars,

and the imprisonment shall not extend beyond the term of sixty days.

—

But it shall at any time be in the power of the parties to prevent or

suspend the prosecution and the punishment, by marriage, if such marriage

can be legally solemnized.

SEC. II. HOUSES OF ILL FAME.

90. Punishment for keeping tippling houses— [§ vi.] Any person

who shall be guilty of open lewdness, or any notorious act of public in-

decency, tending to debauch the morals, or of keeping open tippling

houses on the Sabbath day, or Sabbath night, shall, on conviction, be

fined, or imprisoned in the common jail, or both, at the discretion of the

court.

91. Punishment for keeping lewd houses.— [*§> vii.] If any person

shall maintain and keep a lewd house or place for the practice of forni-

cation, or adultery, either by himself or herself, or others, he or she so

offending shall, on conviction, be punished by fine, or imprisonment in the

common jail, or both, at the discretion of the court.

92. Punishment for keeping disorderly houses.— [<§> viii.] Anv per-

son who shall keep and maintain, either by himself or herself, or others,

a common, ill-governed, and disorderly house, to the encouragement of

idleness, gaming, drinking, or other misbehaviour, or to the common dis-

turbance of the neighborhood or orderly citizens, such person so offending
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shall, on conviction, be punished by fine, or imprisonment in the common
jail, or both, at the discretion of the court.

SEC. III. GAMING HOUSES AND GAMING.

93. Punishment for keeping gaming houses,—[^ ix.] If any person

shall, by himself, servant or agent, keep, have, use, or njaintain, a gaming

house or room; or shall in any house, place, or room, occupied by him,

permit persons with his knowledge to come together and play for money,

or any other valuable thing, at any game of faro, loo, brag, bluff, or any

other game played with cards, such person so offending shall, on convic-

tion, be fined in a sum not exceeding five hundred dollars, and imprisoned

in the common jail of the county for any time not exceeding three months.

94. Punishment for keeping gaming tables.— [§ x.J If any person

shall, by himself, or servant, or any other agent, keep or employ any faro

table, E. O. or A. B. C. table, or other table of like character, and

shall, either by himself or agent, preside or deal at any faro table, or

use any E. O. table or A. B. C. table, or other table of like character,

for the purpose of playing and betting at the same, such person so offend-

ing shall, on conviction, be fined in a sum not exceeding five hundred

dollars, or be imprisoned in the common jail of the county, for any time

not exceeding six months, or both, at the discretion of the court.

95. Punishment for betting.— [*§> xi.] If any person shall play and

bet at any game of faro, loo, brag, or bluff, or shall play and bet at any

E. O. or A. B. C. table, or any other table of like character, such person

so offending shall, on conviction, be fined in a sum not less than twenty

nor more than one hundred dollars.

96. Who declared competent witnesses.— [<§> xii.] On the trial of any

person for offending against the three preceding sections of this division,

any other person w4io may have played and betted at the same time or

table shall be a competent witness, and be compelled to give evidence
;

and nothing then said by such witness shall at any time be received or

given in evidence against him in any prosecution against the said witness,

except on an indictment for perjury in any matter to which he may
have testified.

97. Gaming contracts void.— All bills, bonds, judgments, mortgages,

notes of hand, or other securities or conveyances whatsoever, given,

granted, drawn, or entered into, or executed by any person or persons

whatsoever, where the consideration of such conveyance or securities

shall be for any moneys or other valuable things whatsoever, won by

gaming or playing at cards, dice, tables, tenis, bowls, or other game or

games, bet or bets, chance or chances, of any kind whatsoever, or by

bettino- on the sides or hands of such as do game at any of the games

aforesaid, or for reimbursing or repaying any money knowingly lent or

advanced at the time and place of such play to any person or persons

so gaming or betting as aforesaid, or who shall during such game so play

or bet, shall be utterly void and of none effect to all intents and purposes

whatsoever, any statute or usage to the contrary thereof notwithstanding

;

97. Feb. 29, 1765, sec. 2, Prince 581.
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and where such mortgages, securities, or other conveyances, shall be of

lands, tenements, or hereditaments, or shall be such as encumber or affect

the same, such mortgages, securities, or other conveyances, shall inure,

and be to and for the sole use and benefit of, and shall devolve upon such

person or persons as should or might have or be entitled to such lands,

tenements, or hereditaments, in case the said grantor or grantors thereof,

or the person or persons so encumbering the same, had been naturally

dead, and as if such mortgages, securities, or other conveyances, had

been made to such person or persons so to be entitled after the decease

of the person or persons so encumbering the same ; and all grants and

conveyances to be made for the preventing such lands, tenements, or

hereditaments, from coming to or devolving upon such person or per-

sons hereby intended to enjoy the same, as aforesaid, shall be deemed
fraudulent and void, and of none effect.

93. Money lost at play may be recovered hy suit.—If any person or

persons whosoever, who at any time or times, sitting or sittings, within

the space of twenty-four hours, by playing at cards, dice, tables, or

any other game or games, or by betting on the sides or hands of such as

do play at any of the games aforesaid, or any game whatever, shall

lose to any one or more person or persons so playing, or betting, in the

whole the sum or value of five shillings lawful money of this province,

and shall pay or deliver the same, or any part thereof, the person or

persons so losing and paying or delivering the same, shall be at liberty

at any time within six months then next following, and not after, to sue

for, and recover the moneys or goods so lost and paid or delivered, or any

part thereof, from the respective winner or winners thereof, with costs,

by a warrant from a justice of the peace, in nature of a warrant for debt,

founded on this act, in case the moneys or effects so lost and paid or de-

livered shall not exceed the value of eight pounds lawful money of this

province ; and in case the moneys or goods so lost and paid or delivered

shall exceed that sum, the loser shall and may recover the same from

the winner or winners, with costs, by action of debt founded on this act,

to be prosecuted in his majesty's general court of pleas in this province

;

to which action or suit, no assoin, prosecution, wager of law, privilege,

or more than one imparlance shall be allowed, and in which action or

suit it shall be sufficient for the plaintiff to allege that the defendant or

defendants are indebted to him, or received to the plaintiff's use, the

moneys or effects so lost and paid, or converted the moneys or effects so

won of the plaintiff to the defendant's use, whereby the plaintiff's action

accrued to him, according to the form of this act, without setting forth

any special matter; and in case the person or persons, who shall lose

such money or effects as aforesaid, shall not, within the time prescribed,

really and bona fide sue, and with effect prosecute for the moneys or

effects so by him or thena lost and paid, or delivered as aforesaid, it shall

and may be lawful to and for any person or persons, by any such action

or suit as aforesaid, to sue for and recover the same, with full costs of

suit, against such winner or winners as aforesaid, unless such winner or

winners, within ten days after the winning such money or effects, shall

98. Mar. 25, 1765, sec. 1, Prince 582,
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repay or redeliver to the loser such money or effects, so won and received

as aforesaid, together with such costs of suit as may have accrued before

the repayment or redelivery of such money or effects ; the one moiety of

the money or effects so recovered shall be to the use of the person or

persons (other than the person losing) who shall sue for them, and the

other moiety to the use of the poor of the parish where the offence shall

be committed.

99. Gamesters sued, compelled to discover the amount on oath,—
All and every the person or persons who, by virtue of this present act,

shall or may be liable to be sued for the same, shall also be obliged and

compellable to answer upon oath such bill or bills in equity, as shall be

preferred against him or them, for discovering the sum or sums of money,

or other things, so won and received at play as aforesaid : Provided,

nevertheless, that upon the discovery and repayment of the money, or

other things, so to be discovered and repaid as aforesaid, together with

the costs that may have accrued, such person or persons shall be acquit-

ted, indemnified, and discharged from any further or other punishment,

forfeiture, or penalty inflicted by this act.

100. Punishment for gambling with negroes.—If any white person or

persons are found playing and betting, or playing or betting, with negroes

or free persons of color, at any game, with cards, dice, or five corns, for

the purpose of betting upon or winning or losing money, or any other

thing or things, article or articles of value or otherwise, or any property,

or any other article or articles, thing or things of value, may be indicted,

and on conviction thereof, shall be imprisoned at hard labor in the peni-

tentiary, for any time not less than one nor longer than four years.

101. Judges to give gambling in charge to grand, juries.— [^ xiii.]

It shall be the duty of the judges of the superior courts of this state, at

the opening or commencement of every court, to give in charge to the

grand juries respectively, the substance of the sections contained in this

code relative to gambling.

102. Suspected rooms or houses may be broJcen open.—[§ xiv.J It

shall be lawful for any lawful officer, with legal authority, to break open

suspected rooms or houses, where it is commonly known that gaming is

carried on, and to take any persons found gaming, and bind or cause them
to be bound over to the next superior court to be held in and for the

county where such offences may be committed ; and if such person or

persons so found gaming, shall fail or refuse to give security for his or

their appearance at court to answer for such offences, then it shall be law-

ful to commit such person or persons to jail.

103. Penalty of gamesters for fighting or challenging to fight.—In

case any person or persons, upon account of any money won by gaming,

playing, or betting, at any of the games aforesaid, shall assault and beat,

or challenge, or provoke to fight, any other person or persons, such person

or persons so assaulting, beating, challenging, or provoking 10 fight, on be-

ing thereof convicted, upon an indictment or information to be exhibited

against him or them for that purpose, shall forfeit to his majesty, his heirs

99. Feb. 29, 1764, sec. 4, Prince 581. 103. Feb. 29, 1764, sec. 6, Prince 581.

100. Dec. 27, 1838, sec. 1, Pam. 107.
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and successors, the sum of twenty pounds, lawful money of this province,

for the use of the said province, and shall also suffer imprisonment, not

exceeding six months, without bail or mainprize^

SEC. IV. LOTTERIES.

104. Lotteries prohibited.—All and every lottery and lotteries, and
device and devices in the nature of lotteries, shall be utterly and entirely

abolished, and are hereby declared to be thenceforth* unauthorized and
unlawful.

105. Penalty for establishing lotteries.—If any person or persons

shall erect, set up, or expose to be played, drawn, or thrown at, or shall

cause or procure to be erected, set up, exposed to be played, drawn, or

thrown at, any lottery, under the denomination of a sale or sales of

houses, lands, plate, jewels, ships, goods, or other things, or for money,
or any undertaking whatsoever in the nature of a lotlery, by way of

chances, either by dice, lots, cards, numbers, figures, or tickets, or shall

make, print, advertise, or publish, or cause to be made, printed, adver-

tised, or published, proposals or schemes for advancing small sums of

money, by several persons, amounting in the whole to large sums, to be

divided among them by chances of prizes, or shall deliver out, or cause,

or procure to be delivered out, tickets to the persons advancing such

sums, to entitle them to a share of the money so advanced according to

such proposals or schemes, or shall expose to sale any houses, lands,

plate, jewels, ships, or other goods or chattels, by any game, method, or

device whatsoever, depending upon or to be determined by any lot or

drawing, whether it be out of a box or wheel, or by cards or dice, or by
any machine, engine, or device of chance of any kind whatsoever, or

shall be adventures in, or pay any moneys or other consideration, or any

ways contribute unto any of the said games, lottery or lotteries, sale or

sales, such person or persons, and every or either of them, on being con-

victed thereof, on the oath or oaths of one or more credible witness or

witnesses, or on the confession of the party or parties accused, shall for-

feit and lose the sum of five hundred pounds, lawful money of this pro-

vince, to be recovered by action of debt, or information, in the general

court of pleas ; the one moiety of such forfeiture to be to his majesty, for

the support of the government of this province, and the other moiety to

the informer.

106. Lottery sales void ; articles set up forfeited.—And all and

every such sale or sales of houses, lands, plate, jewels, ships, goods, and

other things, by any game, lottery or lotteries, machine, engine, or other

device^,whatsoever, depending upon or to be determined by chance or

lot, shall and are hereby declared to be void, to all intents and purposes
;

and whatever shall be so set up, and exposed to sale, shall be forfeited to

such person or persons who shall sue for the same, by action, bill, plaint

or information, in his majesty's general court of pleas of this province,

104. Dec. 23, 1833, sec. 1, Prince 583. 106. Feb. 29, 1764, sec. 1, Prince 580.

105. Feb. 29, 1764, sec. 1, ib. 580.

* After first day of May, 1834.
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wherein no essoin, protection, wager of law. or more than one impar-

lance shall be allowed.

107. Punishment when defendant unahle to pay fine.—And in case

of any offender against this act not having sufficient goods and chattels,

whereon to levy the penalty hereby inflicted, or not immediately paying

the said penalty, or giving security for payment thereof, it shall and may
be lawful for the justices before whom such person or persons shall be

convicted, to commit him or them to prison, there to continue and remain

for any time not exceeding twelve months.

108. Penalty for selling lottery tickets.—Any person or persons who
shall sell or expose to sale, or caused to be sold or exposed to sale, or

shall keep on hand for the purpose of sale, or shall advertise or cause to

be advertised for sale, or shall aid, or assist, or be in anywise concerned

in the sale or exposure to sale of any lottery ticket or tickets, or any
share or part of any lottery ticket, in any lottery or device in the nature

of a lottery, within this state or elsewhere, and any person or persons

who shall advertise or cause to be advertised the drawing of any scheme
in any lottery, or be in any way concerned in the managing, conducting,

carrying on, or drawing of any lottery, or device in the nature of a

lottery, or be an agent in procuring or supplying lottery tickets, and
shall be convicted thereof, in any court of competent jurisdiction, shall

for each and every such offence, forfeit and pay a sum not less than

five hundred dollars, and not exceeding one thousand dollars, at the

discretion of the court ; one half to be paid to the prosecutor, and the

other to be paid over to the county treasurer, for the use of the coun-

ty where the offence may have been committed.

109. May he imprisoned if unahle to pay fine.—In all cases where the

party shall be convicted as aforesaid, and shall fail or refuse to com-
ply with the provisions in the second section of this act,* he, she, or

they, shall be sentenced to undergo imprisonment in the common jail

of the county, not exceeding six months, at the discretion of the court.

SEC. V. HEALTH.

110. Punishment for selling unwholesome provisions.— [<§> xv.] Any
butcher, or other person, selling the flesh of a diseased animal, or other

unwholesome provisions, shall be indicted, and on conviction, shall be
punished by fine, or imprisonment in the common jail, or both, at the

discretion of the court.

111. Punishment for selling unwholesome hread or drink.— [<§> xvi.]

Any baker, brewer, distiller, merchant, grocer, or other person, sellino-

unwholesome bread, drink, or pernicious and adulterated liquors, know-
ing them to be so, shall be indicted, and on conviction, shall be fined, or

imprisoned in the common jail, or both, at the discretion of the court.

112. Punishment for spreading small-pox.— [<§> xx.] Any physician,

surgeon, or other person, wilfully endeavoring to spread the small-pox,

107. Feb. 29, 1764, sec. 1, Prince 580. 109. Dec. 23, 1833, sec. 3, Prince 583.
108. Dec. 23, 1833, sec. 2, ib. 583.

* See preceding ^ 108.
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without inoculation, or by inoculation, with matter of the small-pox, or

using any other inoculation than that called vaccination, unless by spe-

cial commission or authority from the inferior court of the county where

the small-pox shall make its appearance, shall be indicted, and on con-

viction, fined in a sum not exceeding one thousand dollars, and be impri-

soned in the common jail at the discretion of the court.

113. Punishment for violating quarantine.— ["^ xxi.] Any person

who shall come into this state by land or water from any place infected

with a contagious disease, and in violation of quarantine regulations, shall

be indicted in any county in this state in which he may be found, and

on conviction, sentenced to pay a fine not exceeding five hundred dol-

lars, and also be imprisoned in the common jail at tlie discretion of the

court.

SEC. VI. VAGRANTS.

114. Punishment for vagrancy.— [§ xxii.] Any person wandering or

strolling about, or leading an idle, immoral, profligate course of life, who
has no property to support him, and who is able to work, or otherwise to

support himself in a respectable way, shall be deemed and considered a

vagrant, and may be arrested by a warrant issued by any justice of the

peace, mayor, or alderman, and bound in sufficient security for his good

behaviour and future industry for one year ; and upon his refusal or fail-

ure to give such security, he shall be committed and indicted as a va-

grant, and on conviction, shall be punished by confinement and labor in

the penitentiary for any term not less than two years, nor longer than

four years.

115. Punishment of persons found in possession of false keys and
picklocks.— [<§) XXIII.] K any person shall be apprehended, having upon
him or her any picklock, key, crow, bit, or other instrument, with intent

to break and enter into any dwelling-house, warehouse, store, shop, coach-

house, stable, or outhouse, in order to steal or commit any other crime
;

or shall have upon him any pistol, hanger, cutlass, bludgeon, or other

offensive weapon, with intent to commit a crime on any person, which if

committed would be punishable by death or confinement in the peniten-

tiary ; or shall be found in or upon any dwelling-house, warehouse, store,

shop, coach-house, stable, or outhouse, with intent to steal any goods or

chattels, every such person shall be deemed a rogue and vagabond, and

on conviction, shall be punished by confinement and labor in the peni-

tentiary for any time not less than one year, nor longer than five years,

or by imprisonment in the common jail of the county, at the discretion

of the court.

116. Fugitives from justice adjudged vagabonds.—Any person

now within the limits of this state, or that ma}^ hereafter come within

the same, who may have been found guilty of any felonious crime

prior to his coming within this state, so far as to have been com-
mitted to jail for the same, or to have been bound in a recog-

nizance to appear before any court of record for further trial, and

116. Feb. 1, 1788, sec. 1, Prince 886.



OFFENCES AGAINST THE PUBLIC MORALITY, HEALTH, ETC. 749

has since broke jail or from the custody of the officer, or have

forfeited their recognizance, and fled from the laws of the state

where the crime was committed and done, in any such case the

said person or persons shall be deemed and adjudged vagrants, and sub-

ject to all the pains and penalties expressed in this law, and shall be

gponfined in jail until applied for by the executive authority of the

state where the crime was committed, or until the executive of this state

shall find it convenient to send such offender or offenders under a safe

guard to the state where the crime was committed and done.

117. Transported felons from other states or nations.—No person

or persons, felons from other countries or states, transported or banished

from the same for any crime or charge whatever, shall be eligible to any

post, of office of trust or profit, or be otherwise entitled to any of the

privileges, immunities, or liberties of a freeman or freemen of this state :

And on proof of the same by one legal evidence, or by the authentic

certificate, under seal of any state, nation, corporation, or court, from

whence he, she, or they may be banished or transported, such felon or

felons shall be by warrant and mittimus, under the hand of the chief jus-

tice of the state, or one of the justices of the court where such proof

shall be established, committed to the common jail of the county, with-

out bail or rnainprize, there to remain until a convenient opportunity may
be procured by the honorable the executive to ship or otherwise send

off such felon or felons from and without the limits of this state, never

thereafter to return : And in case such felon or felons should, after such

shipping or sending off, return within the limits of the same, he, she, or

they shall, on conviction, suffer death without benefit of clergy : Pro-

vided, nevertheless, on such first proof of transportation, such offender

or offenders charged as felons as aforesaid, shall not be debarred the

right of trial by jury, and shall be allowed every right of evidence to

counteract such proof.

SEC. VII. ABATEMENT OF NUISANCES.

118. Nuisances indictahle.—[§ xxiv.] All nuisances not here men-
tioned, which tend to annoy the community, or injure the health of the

citizens in general, or to corrupt the public morals, shall be indictable,

and punishable by fine, or imprisonment in the common jail of the county,

or both, at the discretion of the court.

119. Nuisances, how abated in the county.—And any nuisance

which tends to the immediate annoyance of the citizens in general, is

manifestly injurious to the public health and safety, or tends greatly to

corrupt the manners and morals of the people, may be abated and sup-

pressed by the order of any two or more justices of the peace of the

county, founded upon the opinion and verdict of twelve freeholders of the

same county, who shall be summoned, sworn and empannelled for that

purpose ; which order shall be directed to and executed by the sheriff

of the county or his deputy.

137. Feb. 10, 1787, sec. 1, Prince 269.
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120. Nuisance, how abated in a town or city.—And if the nuisance

exist in a town or city, under the government of a mayor, intendant, al-

dermen, wardens, or common council, or commissioners, such nuisance, by
and with the advice of said aldermen, wardens or council, or commis-

sioners, may be abated and removed by order of said mayor or intend-

ant, or commissioners, which order shall be directed to and executed by
the sheriff or marshal of said town or city, or his deputy ; and reason-

able notice shall in every case be given to the parties interested, of the

time and place of meeting of such justices and freeholders, or of such

mayor, intendant and alderman, wardens, or council, or commissioners.

121. Water machinery when a nuisance, how abated.—Provided

always, that vv^hen the nuisance complained of is a grist or saw mill,

or other water machinery of valuable consideration, the same shall not be

destroyed or abated, except upon the affidavits of two or more freehold-

ers, before one or more of the justices of the inferior court of the county in

which the nuisance complained of may exist, testifying that the health

of the neighborhood, according to their opinion and belief, is materially

injured by such mill dam, or other obstruction to a water-course by other

machinery, as may be complained of; whereupon, it shall be the duty of

such inferior court, as soon as practicable, to cause a jury of twelve men
to be drawn from the jury box, and summoned for the trial of the cause,

who, together with the said court, shall attend at the court-house of said

county to adjudge the case of nuisance complained of; and both parties

shall have a reasonable time allowed them to summon their witnesses

and procure their attendance.

122. Fees allowed in trials for abatement of nuisances.—When it may
become necessary for the justices of the inferior court of the state to cause

a jury to be drawn, summoned and empannelled, to try a cause of nui-

sance, arising from water machinery, mill dam, or otherwise, that the clerk,

sheriff, witnesses, and jurors, be allowed such fees, in said cases, as are

allowed by law in the inferior courts of this state.

123. Extra fees allowed the sheriff.—When any sheriff or other offi-

cer, acting under the order of said court, shall remove any nuisance, ma-
chinery, or mill dam, he shall be allowed such fees as the court may deem
reasonable and just.

SEC. VIII. DISINTERMENT OF DEAD BODIES.

124. Punishmerit for disinterring dead bodies.— [§ xxv.] If any per-

son or persons shall remove the dead body of any human being, from the

grave or other place of interment, or from any vault, tomb, or sepulchre,

or from any other place, without the consent of the friends of said de-

ceased—except malefactors executed under the sentence of the law—for

the purpose of selling or dissecting the same, or from mere wantonness,

such person or persons so offending, shall be punished by fine, or impris-

onment in the common jail of the county, or both, at the discretion of the

court ; and any person who shall receive or purchase such dead body,

knowing it to have been disinterred or removed from any tomb, vault or

122. Dec. 25, 1837, sec. 1, Fam. 189. 123. Dec. 25, 1837, sec. 2, Pam. 189.
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sepulchre, or such other place, for the purposes aforesaid, shall, on con-

viction, receive the same punishment.

SEC. IX. GUNPOWDER.

125. Gunpowder transported, how mar'ked.—It shall be the duty of

all owners, agents, and others, who may or shall have any gunpowder,

exceeding in quantity five pounds, transported upon the waters, or with-

in the limits of this state, to have the word '' gunpowder " marked in

large letters upon each and every package which may or shall be so trans-

ported.

126. Penalty for illegal transportation.—All gunpowder exceeding

five pounds in quantity, which shall hereafter be transported or engaged

for transportation upon any of the waters, or within the limits of this

state, without being marked, as directed in the first section of this act,

shall be liable to seizure and forfeiture of one-half to the informer, the

other for the use of the volunteer companies most convenient or contig-

uous to the place of seizure or forfeiture.

SEC. X. SABBATH BREAKING.

127. Penalty for ivorhing on Sunday.—No tradesman, artificer,

workman, laborer, or other person whatsoever, shall do or exercise any
worldly labor, business, or work of their ordinary callings, upon the Lord's

day, or any part thereof, (works of necessity or charity only excepted,) and

that every person being of the age of fifteen years or upwards, offending

in the premises, shall for every such offence, forfeit the sum of ten shil-

lings.

128. Penalty for selling goods on Sunday.—And that no person or

persons whatsoever, shall publicly cry, show forth, or expose to sale, any

wares, merchandises, fruit, herbs, goods, or chattels whatsoever, upon the

Lord's day, or any part thereof, upon pain, that every person so offending

shall forfeit the same goods so cried, or showed forth, or exposed to sale,

or pay ten shillings.

129. Games and sports forbidden on Sunday.—No public sports or

pastimes, as bear-baiting, bull-baiting, football playing, horseracing,

shooting, hunting, or fishing, interludes, or common plays, or other games,

exercises, sports or pastimes whatsoever, shall be used on the Lord's

day, by any person or persons whatsoever; and that all and every per-

son and persons offending in any of the premises, shall forfeit, for every

such offence, the sum of five shillings sterling.

130. Public houses to be closed on Sunday.—No vintner, innholder,

or other person keeping any public house of entertainment, shall enter-

tain, or suffer any person or persons (except strangers or lodgers) in such

houses or outhouses, to abide or remain, nor shall they suffer any per-

son or persons whatsoever in their said houses, or outhouses, yardsj or-

chards, or fields, to abide or remain drinking, or in any manner idly

125. Dec. 26, 1831, sec. 1, Prince 619. 128. Mar. 4, 1762, sec. 2, Prince 887.

126. lb. sec. 2, ib. 129. lb. sec. 4, ib.

127. Mar. 4, 1762, sec. 2, ib. 886. 130. Ib. sec. 5, ib.
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spending their time on the Lord's day, upon the pains and penalties of

five shillings for every person offending, payable by themselves respect-

ively, that shall be found so drinking or abiding in any such public

house, or dependencies thereof as aforesaid ; and the like sura of five

shillings to be paid by the keeper of such house for every person enter-

tained by them.

131. Tippling houses may he examined on Sunday.—And for the bet-

ter keeping of good order on the Lord's day, be it enacted. That the

church-wai*dens and constables of each parish respectively, or any one

or more of them, shall once in the forenoon and once in the afternoon,

in the time of Divine service, walk through the town of Savannah, and

the respective towns of this province, to observe, suppress, and appre-

hend all ofienders whatsoever contrary to the true intent and meaning

of this act ; and they shall have power, and are hereby authorized and

empowered, to enter into any public house, or tippling house, to search

for any such offenders ; and in case they are denied entrance, shall have

power, and are hereby authorized and empowered, to break open, or

cause to be broken open, any of the doors of the said house, and enter

therein ; and all persons whatsoever are strictly commanded and required

to be aiding and assisting to any constables or other officers in their ex-

ecution of this act, on the penalty of ten shillings sterling for every refusal.

132. Justices may apprehend offenders on Sunday.—For better exe-

cution of all and every the foregomg orders, every justice of the peace

within his county or parish, shall have power and authority to convene

before him any person or persons whatsoever who shall ofiend in any of

the particulars before mentioned, and upon his own view, or confession

of the party, or proof of any one or more witnesses upon oath, which the

said justices are by this act authorized to administer, the said justice

or justices shall give a warrant, under his or their hand and seal, to the

constables or church-wardens, or either or any of them, of the parish

or parishes where such offence shall be committed, to seize the said

goods, cried, showed forth, or put to sale, as aforesaid, and to sell the

same ; and as to other penalties and forfeitures, to impose the fine and

penalty for the same, and to levy the said forfeitures and penalties by

way of distress and sale of goods of every such offender, returning the

overplus (if any there be) after reasonable charges allowed for the dis-

tress and sales.

133. Penalties, how appropriated.—And in case of default of such

distress, or in case of insufficiency or inability of the said offender to pay

the said forfeiture or penalties, that then the party offending be set pub-

licly in the stocks for the space of two hours, and all and singular the

forfeitures or penalties aforesaid shall be employed and converted to

the use of the poor of the parish where the said offences shall be com-

mitted, and be delivered into the hands of the church-wardens, or over-

seers of the poor, for that end ; saving only, that it shall and may be

lawful to and for any such justice or justices, out of the said penalties or

forfeitures, to reward any person or persons that shall inform of any of-

131. Mar. 4, 1762, sec. 6, Prince 887. 133. Mar. 4, 1762, sec. 7, Prince 887.

132. lb. sec. 7, ib.
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fence against this act, according to his or their discretion, so as such re-

ward exceed not the third part of the forfeitures or penalties.

134. Domestic duties may be performed on Sunday.—Provided that

nothing in this act contained, shall extend to the prohibiting of dressing

meat in families, or dressing or selling of meat in inns, victualling houses, or

other public houses, for such as cannot be otherwise provided ; nor to the

buying or selling of milk and fish, before nine of the clock in the morn-

ing, and milk after four of the clock in the afternoon : Provided also,

that no person or persons shall be impeached, prosecuted, or molested

for any offence before-mentioned in this act, unless he or they be prose-

cuted for the same within ten days after the offence committed.

135. Civil process not to be served on Sunday.—No person or per-

sons upon the Lord's day shall serve or execute, or cause to be served

or executed, any writ, process, warrant, order, judgment, or decree, ex-

cept in cases of treason, felony, or breach of the peace ; but that the

service of every such vv^rit, process, warrant, order, judgment, or decree,

shall be void to all intents and purposes whatsoever. And the person

or persons so serving ©r executing the same, shall be liable to the suit of

the party grieved, and to answer damages to him for the doing thereof,

as if he or they had done the same without any writ, process, warrant,

order, judgment, or decree at all.

136. Persons arrested on Sunday.—And in case any person or per-

sons shall be imprisoned or detained in custody, by any writ, process,

warrant, order, judgment, or decree, so served or executed upon the

Lord's day^ upon motion or petition made to the chief justice, or any
one of the assistant justices, for the time being, it shall be lawful for the

chief justice, or assistant justice or justices, and he or they are hereby

authorized and required immediately to order such person or persons to

be discharged out of prison and custody, and to be clear, not only from

such writ, process, warrant, order, judgment, or decree, so served on the

Lord's day, but also from all and every other writs, process, warrant, or-

der, judgment, or decree, served or executed upon any person during

the time of the said person's being imprisoned or detained upon the

account of any such writ, process, warrant, order, judgment, or decree,

so served or executed on the Lord's day, and such person shall be al-

lowed by the said chief justice, or assistant justices, such reasonable time

as he or they shall think fitting to return to his home or habitation, free

from any arrest or hinderance whatsoever in civil matters.

137. Plea of general issue.—If any action, suit, or information shall

be commenced against any person or persons for what he or they shall do

in pursuance or execution of this act, such person or persons so sued

may plead the general issue, (not guilty,) and upon issue joined, give

this act and the special matter in evidence. And if the plaintiff or pro-

secutor shall become nonsuit, or suffer discontinuance, or if a verdict

pass against him, the defendant or defendants shall recover his or their

treble costs, for which he or they shall have the like remedy as in any

case where costs by law are given to the defendant.

134. Mar. 4, 1762, sec. 7, Prince 888. 136. Mar. 4, 1762, sec. 8, Prince 888.

135. lb. sec. 8, ib. 137. lb. sec. 9, ib.
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SEC. XI. BASTARDY.

138. Proceedings against the mother.—Any justice of the peace in

any county within this state, who of his own knowledge, or on informa-

tion to him on oath, made of any free white woman, having a bastard

child, or being pregnant with one, which it is probable will become
chargeable to the county, he may thereupon cause a warrant, under his

hand and seal, directed to the sheriff or any constable of said county

where the case may arise, and oblige the offender to be brought before

him to give security to the inferior court of the county, in the sum of

one hundred and fifty pounds, for the support and education of such child

or children till the age of fourteen years, or to discover, on oath, the fa-

ther of such bastard child.

139. Proceedings against the father.—Which being done, the said

justice shall issue his warrant, in like manner, to bring before him the

person sworn to be the father of such child or children, so born, or to be

born, who, on refusing to give security for the maintenance and educa-

tion of such child or children, until they arrive at the age of fourteen

years, and also the expense of lying-in with such, child or children,

boarding, nursing, and maintenance, while the mother of such child is

confined by reason thereof, that then it may and shall be lawful for the

said justice to bind over such delinquent in a suflScient recognizance, to

be and appear before the next superior court, which may be held in said

county. And it shall be the duty of the attorney or solicitor general to

prefer a bill of indictment, to be laid before the grand jury, to answer

to such complaint as may be then and there alleged against him touch-

ing the premises.

140. Woman, when to be committed.—In case the woman, who shall

have been delivered, or is likely to be delivered, when brought before a

justice, refuses to discover, on oath, the father of such child or children,

so born, or to be born, or to give such security to appear before the next

superior court, to be held in and for the said county, and to give such

security as may be then and there required of her by the said court, for

the maintenance and education as aforesaid, of the said child or children,

that then it shall be lawful for the justice to commit her, in manner and

form aforesaid, as pointed out by this act ; and in case of her refusing

to make known to the said court the father of such child, or give secu-

rity as aforesaid, that then it may and shall be lawful for the said court to

imprison her not exceeding three months.

141. Bond, how recovered ; appropriation of proceeds.—It shall be

the duty of the inferior courts in the several counties of this state, when
any child or children have, or shall become chargeable to the county,

where bonds are taken, and to be hereafter taken, in conformity to an

act passed the sixteenth day of December, one thousand seven hundred

and ninety-three,* as above recited, for the maintenance of bastard

138. Dec. 16, 1793, sec. 1, Prince 140. 140. Dec. 16, 1793, sec. 2, Prince 140.

139. lb. sec. 1, ib. 141. Dec. 9, 1809, sec. 1, ib. 141.

* See preceding paragraphs.
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children, to institute an action on all bonds so taken, and to be hereafter

taken, in manner aforesaid, and prosecute the same to judgment. And
it shall be lawful for them to recover the full amount of said bond or

bonds, which judgment or judgments shall remain open, and be subject

to be appropriated by the court aforesaid, from time to time, as the situ-

ation and exigencies of the said bastard child or children may require.

It shall be the duty of the justice or justices of the peace before whom
the aforesaid bond shall be taken, to return such bond to the clerk of the

inferior court of the county, in which such female shall reside, within

thirty days after the same is taken.

142. Punishment of putative father refusing to give security.—
[<5> XXVI.] If any putative father of a bastard child or children shall re-

fuse or fail to give security for the maintenance and education of such

child or children, when required to do so in terms of the law, such pu-

tative father shall be indicted for a misdemeanor, and on conviction of

the fact of being the father of such bastard child or children, and of his

refusal or failure to give such security, he shall be punished by a fine of

seven hundred dollars for each child, which said fine shall be paid over

to the inferior court of the county, to be by them improved and applied

from time to time as occasion may require, for the maintenance and edu-

cation of such child or children ; and if the offender is unable to pay

the said fine or fines, he shall be punished by imprisonment in the com-
mon jail for the space of three months.

SEC. XII. RETAILING SPIRITUOUS LIQUORS.

143. Punishment for retailing spirituous liquors.—[§ xxvii.] If any

person shall keep a tippling shop, or retail liquors, or sell by retail in quan-

tities less than one quart, any wine, brandy, rum, gin, whiskey, or other

spirituous liquors, or any mixture of such liquors in any house, booth, ar-

bor, stall, or other place whatever, without license from the inferior court

of the county, except in corporate towns or cities, where by law, autho-

rity to grant license is vested in the corporate authorities of such town

or cities, such person so offending shall be guilty of a misdemeanor, and

on conviction, shall be fined in the sum of fifty dollars ; and on failure

to pay such fine, shall be imprisoned in the common jail for the space of

thirty days.

SEC. XIII. MARRYING WITHOUT LICENSE.

144. Penalty of minister, judge, or justice, for marrying ivithout li-

cense.— [«§> XXVIII.] If any minister of the gospel, judge, justice of the

inferior court, or justice of the peace, shall join together in matrimony

any man and woman without a license, or publication of bans as pro-

vided by law ; or where either of the parties within his own knowledge

shall be an idiot, or lunatic, or subject to any other disability which would

render such contract or marriage improper and void, such minister, judge,

justice of the inferior court, or justice of the peace, shall be guilty of a

misdemeanor, and on conviction shall be fined in a sum not less than one

hundred dollars, nor more than five hundred dollars, which said fine,
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when collected, shall be paid over to the justices of the inferior court of

the county where the offence was committed, for the use of the poor

school fund of said county.

SEC. XIV. ILLEGAL VOTING.

145. Funishnent for voting more than once.— [<§> xxix.] If any person

shall hereafter vote more than once at any election which may be held

in any county of this state, or vote out of the county in which he may
usually reside, for members of the legislature, or for county officers, such

person shall be indicted for a misdemeanor, and on conviction, shall be

punished by imprisonment and labor in the penitentiary, for any time

not less than one year, nor more than two years.

146. Punishment for buying and selling votes, or voting illegally.

—If any person shall hereafter buy or sell, or offer to buy or sell a vote,

or be concerned in buying or selling a vote, or shall unlawfully vote at

any election which may be held in any county in this state, such persons

shall be indicted for a misdemeanor, and on conviction, shall be punished

by imprisonment and labor in the penitentiary for a term not less than

one year, nor more than four years.

147. Punishment oj minors for illegal voting.—If any person under

the age of twenty-one years, and above the age of fourteen, shall vote

illegally at any election, he shall be fined in a sum not exceeding one
hundred dollars, or imprisoned in the common jail of the county, at the

discretion of the court.
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SEC. VIII. TURNPIKES AND NAVIGATION.
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ART. III. OFFENCES RELATIVE
TO SLAVES.
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35. Duty of persons introducing slaves.

36. Punishment for default.

37. Indictment, how framed.

38. Special defence and evidence of intent.

39. Slaves, when exempted.
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41. Parents may hire or loan slaves to

children.

42. Oath required of emigrants introducing

slaves.

43. Clerk's duty and fee.

SEC. II. HIRING, HARBORING, AND CONCEAL-

ING SLAVES.

44. Punishment for illegal hiring of slaves.

45. Punishment of masters for concealing

slaves.

46. Punishment for harboring or concealing

slaves.

47. Concealment when justifiable.

SEC. III. CARRYING AWAY SLAVES OR FREE
PERSONS OF COLOR.

48. Punishment for carrying away slaves.

49. Punishment for inveigling and carrying

away free persons of color.

SEC IV. TREATMENT OF SLAVES.

50. Punishment of persons not owners for

abusing slaves or free persons of
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52. Punishment for making slaves labor on
Sunday.
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slaves.
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62. Punishment for employing slaves or free

persons of color in printing offices.
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slaves or free persons of color.
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68. Indefinite punishment limited.

ART. L OFFENCES COMMITTED BY CHEATS AND SWIND-
LERS, AND OFFENCES AGAINST PUBLIC TRADE.

Eleventh Division of the Penal Code.
^

SEC. 1. CHEATS.

1. Pu7iishment for fraudulently ohtaining credit.— [§ i.] If any per-

son, by false representation of his own respectability, wealth, or naercan-

tile correspondence and connections, shall obtain a credit and thereby

defraud any person or persons of any money, goods, chattels, or any

other valuable thing ; or if any person shall cause or procure others to

report falsely of his honesty, respectability, wealth, or mercantile char-

acter, and by thus imposing on the creduhty of any person or persons,

shall obtain a credit, and thereby fraudulently get into possession of goods,

wares, or merchandise, or any other valuable thing or things, such per-

son so offending, shall be deemed a cheat and swindler, and on conviction,

shall be punished by fine, or imprisonment in the common jail of the

county, or both, at the discretion of the court ; and such person shall more-

over be compelled by the order and sentence of the court to restore to

the party injured, the property so fraudulently obtained, if it can be done.

2. Punishment for cheating at yJay.— [^ ii.] If any person or per-

sons shall, by any fraud or shift, circumvention, deceit, or unlawful trick,

or device, or ill practice whatever, in playing at cards, dice, or any game
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or games, or in or by bearing a share or part in the stakes, wagers, or

adventures ; or in or by betting on the sides or hands of such as do or

shall play, obtain, or acquire to him or themselves, or to any other or

others any money, or other valuable thing or things whatever, such per-

son or persons so offending, shall be indicted, and on conviction, shall be

deemed a cheat, and shall be sentenced to pay a fine of five times the

value of the money or other thing so won as aforesaid, and shall also be

imprisoned in the common jail of the county, at the discretion of the

court.

3. Punishment of bakers for selling under weight.— ["§> iii.] Any
baker or other person, selling bread under the assize established by the

corporation of any city, town, or village, or the rules laid down by any

law, shall be deemed a cheat, and on conviction, shall be punished by
fine or imprisonment in the common jail of the county, or both, at the

discretion of the court.

4. Punishment for selling by false weights.— [<§> iv.] If any person

shall sell by false weights or measures, he or she shall be deemed a com-

mon cheat, and on conviction, shall be punished by fine, or imprisonment

in the common jail of the county, or both, at the discretion of the court.

5. Forestalling, regrating, and engrossing.—[^ v.] The offences of

forestalling, regrating, and engrossing, are hereby abolished.

SEC. II. SWINDLING.

6. Punishment for counterfeiting marks or brands.—\^ vi.] If any

person shall fraudulently counterfeit, or be concerned in fraudulently

counterfeiting any brand or mark directed by law, or shall fraudulently

cause or procure the same to be done, or shall use, export, sell, exchange,

barter, or expose to sale, any bale, cask, barrel, hogshead, or vessel of

any kind, or any other thing upon which a brand or mark is directed by

law to be made, with such counterfeit brand or mark, knowing the same

to be false and counterfeit, such person so offending shall, on conviction,

be deemed a cheat, and be punished by a fine not exceeding two hun-

dred dollars, and imprisonment in the common jail of the county for a

term not exceeding six months.

7. Punishment for increasing the weight of produce.— [*§> vii.] Any
person who shall put or cause to be put into any bale or bales of cotton,

hogshead or hogsheads, barrel or barrels, cask or casks, of sugar or rice,

pork, beef, or other provisions, any dirt, rubbish, or other thing, for the

purpose of adding to and increasing the weight or bulk of said cotton,

sugar, rice, beef, pork, or other provisions or things, shall be deemed a

common cheat, and on conviction, shall be punished by a fine equal to

the value of the thing thus fraudulently packed or put up, and imprison-

ment and labor in the penitentiary for any time not less than one year,

nor longer than five years. The bare possession or ownership of such

commodities so fraudulently packed or put up, shall not of itself autho-

rize a conviction where sufficient evidence of knowledge or" privity on

the part of the owner, or the person in possession, may not be produced

before the court and jury.
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8. Funishmentfor obtaining goods hy personating another.— [<§> viii.]

If any person shall falsely personate another, and thereby fraudulently

obtain any money, goods, chattels, or other thing or things of value, or

with the intention of thereby fraudulently obtaining any money, goods,

chattels, or other valuable thing, such person so offending shall be deemed
a cheat and swindler, and on conviction shall be punished by imprison-

ment and labor in the penitentiary for any time not less than one year,

nor longer than five years, or in trivial cases, by fine and imprisonment

in the common jail at the discretion of the court.

9. Punishment for other offences not enumerated.— [§ ix.] Any per-

son using any deceitful means, or artful practice, (other than those which

are mentioned and provided against in this code,) by which individuals

or an individual, or the public, are or is defrauded and cheated, such

person so offending shall be deemed a common cheat and swindler, and

on conviction, shall be punished by fine or imprisonment in the common
jail, or both, at the discretion of the court.

10. Punishment for personating another as witness.— [<§> x.] If any

person shall falsely represent or personate another, and in such assumed

character shall answer as a witness to interrogatories, or do any other

act in the course of any suit, proceeding or prosecution, or in any other

way, matter or thing, whereby the person so personated or represented,

or any other person might suffer damage, loss or injury, such person so

offending shall, on conviction, be punished by confinement and labor in

the penitentiary for any time not less than one year, nor more than five

years.

SEC. III. PUBLIC TRADE.

1 1. Lying to obtain indorsers or other security.— [<§> xi.] If any person,

by false representation of his or her solvency, shall induce another to be-

come his or her bail, indorser, or security upon any recognizance, bond,

note, bill of exchange, or other instrument for the payment of money, or

performance of any personal duty, knowing at the time that he or she is

insolvent ; and such bail, indorser, or security shall suffer loss or damage
in consequence of such undertaking and liability on his part, such person

so offending shall be guilty of a misdemeanor, and on conviction shall be

punished by fine and imprisonment in the common jail, at the discretion

of the court.

12. Penalty for peddling or trading without license.— [*§> xii.] If any

peddler or itinerant trader shall sell or vend any goods, wares, or mer-

chandise, except such as are excepted by law, within this state, without

a license from the proper authority for that purpose, such peddler or iti-

nerant trader shall be guilty of a misdemeanor, and on indictment and

conviction thereof, shall be fined in a sum not less than one thousand

dollars, nor more than three thousand dollars, to be applied as pointed

out by law ; and the defendant shall stand committed until the said fine

be paid.
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ART. 11. FRAUDULENT OR MALICIOUS MISCHIEF.

Twelfth Division of the Penal Code.

SEC. 1. DESTRUCTION OF PAPERS.

13. Punishment for destroying papers.— [<§> i.] If any person shall

fraudulently or maliciously tear, burn, or in any other way destroy any

deed, lease, will, bond, or other writing sealed ; or any bank bill, or

note, check, draft, or other security for the paynaent of money or the

delivery of goods ; or any certificate, or other public security of this

state, or the United States, or any of them, for the payment of money
;

or any receipt, acquittance, release, discharge of any debt, suit, or other

demand ; or any transfer or assurance of money, stock, goods, chattels,

or other property ; or any letter of attorney or other power ; or any day-

book, or other book of accounts ; or any agreement or contract what-

ever, with intent to defraud, prejudice, or injure any person or body po-

litic or corporate, such person so offending shall, on conviction, be

punished by imprisonment and labor in the penitentiary for any time not

less than one year, nor longer than four years ; or in trivial cases, by

imprisonment in the common jail, or by fine, or both, at the discretion

of the court.

:, SEC. II. LANDMARKS.

14. Punishment for destroying landmarks.—[^ ii.] If any person

shall knowingly, maliciously, or fraudulently, cut, fell, alter, or remove any

certain boundary tree, or other allowed landmark, to the wrong or injury

of his neighbor or any other person, such person so offending shall, on

conviction, be punished by a fine not exceeding five hundred dollars, and

imprisonment in the common jail of the county for any time not exceed-

ing one year.

SEC III. BUOYS AND BEACONS.

15. Punishment for destroying buoys and beacons.— [*§> iii.] If any

person or persons shall maliciously or without authority, cut down, re-

move, or destroy any beacon or beacons, buoy or buoys, erected by any
commissioners of pilotage, or other person or persons duly authorized for

that purpose, such person or persons so offending shall, on conviction,

be punished by confinement and labor in the penitentiary for any time

not less than two years, nor longer than five years.

SEC. IV. SETTING FIRE.

16. Punishment for setting fire to stacks of produce.— [<5> iv.] Any
person or persons who shall wilfully and maliciously set fire to, or burn,

any stack or stacks of corn, fodder, grain, straw, or hay, shall, on con-
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victlon, be punished by imprisonment and labor in the penitentiary for

any time not less than one year, nor longer than three years.

17. Punishment for setting fire to woods.— [<§> v.] If any person

shall wilfully and maliciously set on fire, or cause to be set on fire, any

woods, lands, or marshes within this state, so as thereby to occasion loss,

damage, or injury to any other person, such person so offending shall on

conviction be punished by imprisonment in the common jail for any time

not exceeding six months, at the discretion of the court.

18. Punishment for setting fire to fences.— [<§» vi.] If any person

shall wilfully and maliciously set fire to any fence or fences, or other

enclosure, or cause or procure the same to be done, or shall take from

such fence or enclosure any rail or rails, or other material of which
the same is made or composed, for the purpose of using the same as

fuel, such person so offending shall, on conviction, be punished by fine

and imprisonment in the common jail of the county, at the discretion

of the court.

SEC. V. BRIDGES, BANKS, AND DAMS.

1 9. Punishment for breaking bridges, banks, and dams.—[^ vii.]

If any person shall unlawfully, wilfully, and maliciously break down,
open, cut through, injure or destroy any bridge, river or meadow bank,

rice dam, mill dam, or any other dam or bank, such person so ofl:end-

ing shall, on conviction, be punished by confinement and labor in the

penitentiary not less than one year, nor more than three years, or by

fine and imprisonment in the common jail, at the discretion of the court.

SEC. VI. KILLING OR MAIMING CATTLE.

20. Punishment for killing or maiming cattle.—[^ viii.] If any

person shall maliciously maim or kill any horse, mule, bull, steer, ox,

cow, calf, heifer, or other animal falling under the description hereinbe-

fore given of horses or cattle ; or shall maliciously kill a hog or hogs,

such person so offending shall on conviction be punished by fine or

imprisonment in the common jail, at the discretion of the court.

21. Punishment for unlawful killing or branding horses or cattle.—
Every person and persons within this province who shall be lawfully

convicted of killing, or of branding, marking, or disfiguring the brand, or

altering the mark of any horse, mare, gelding, colt, filly, or neat cattle,

or of driving them, or either of them, off from their usual range, or place

of feeding, wantonly and not with an intention to steal, not being the

property of such person or persons, (except by order and direction of

the lawful owner or owners thereof,) upon oath of one or more evi-

dences before two or more justices of the peace, in any parish within

the same, shall, besides the damages otherwise recoverable by law, for-

feit for every such offence, a sum not exceeding eight pounds, to be

recovered by warrant of distress, and sale of the offender's goods,

21. Sep. 29, 1773, sec. 7, Prince 148.
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under the hands and seals of such justices, and be applied one half

to the informer or informers, and the other half for the use of the poor

of the parish where such offence was committed : and in case no dis-

tress shall be found whereon to levy such forfeiture, then, and in such

case, the party or parties offending shall be committed to the common
jail of Savannah, there to remain for the space of one month, and

shall receive such corporal punishment, by whipping on the bare back,

not exceeding thirty-nine lashes, as to such justices shall seem meet.

22. Punishment for permitting slaves to liill, mark, or brand cattle.—
No person or persons whatever shall order or direct his, her, or their slave

or slaves to kill, mark, or brand, any horses, or neat cattle, such per-

son not being at the same time present, or causing some white person

to be present at such killing, marking, or branding, nor shall order any

of his, her, or their slave or slaves, to drive any horse or neat cattle from

their usual place of feeding, unless he, she, or they shall give such slave

or slaves a ticket in writing for that purpose, under the penalty of a

sum not exceeding eight pounds, to be heard and adjudged, recovered

and applied as herein is before directed.

23. Punishment for deer-hunting by fre-light.—Any person or per-

sons who shall hunt with a gun by fire-light, or kill any deer so hunting by

fire-light, in the night-time, without his or their own inclosures, any such

person or persons being convicted, upon the oath of one or more credible

witnesses, before any justice of the peace for the county where such

offence shall be committed, shall, for every such offence, forfeit and pay

not exceeding the sum of five pounds ; one half thereof shall be paid to

the informer or informers, and the other half into the clerk's office of the

inferior court, and to be applied to the use of the poor of the county

where such offence shall be committed.

24. Penalty, how levied and collected.—The forfeitures incurred by

this act as aforesaid, shall be levied by distress and sale of the offender's

goods and chattels, lands, and tenements, by warrant under the hand

and seal of the justice before whom the person or persons so incurring

shall be convicted, returning the overplus, if any, to the owner or owners

thereof, after deducting the said penalty or forfeiture and lawful charges

;

and in case the person or persons so offending, and convicted, shall not

have goods and chattels, lands or tenements, sufficient to answer such

forfeiture and charges, it shall and may be lawful for such justice to

order such offender or offenders so convicted, severally to receive not

exceedinoj thirty-nine lashes well laid on his or their bare back.

SEC. VII. RAILROADS.

25. Punishment for unlawful intrusion upon railroads.—If any per-

son or persons shall intrude upon any railroad in this state, constructed

by any chartered company, or any part thereof, contrary to the will of

the company owning said road, the person or persons so intruding shall

22. Sep. 29, 1773, sec. 8, Prince 148. 24. Dec. 10, 1790, sec. 2, Prince 614.

23. Dec. 10, 1790, sec. 1, ib. 614. 25. Dec. 25, 1837, sec. 1, Pam. 203.
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and may be indicted as for a misdemeanor, and upon conviction, fined

or imprisoned, or both, at the discretion of the court.

26. Punishment for unlawful ohstruction of railroads.—If any person

shall wilfully and maliciously destroy, or in any manner hurt, damage,
injure or obstruct, or shall wilfully and maliciously cause, or aid and

assist, or counsel, or advise any other person or persons to destroy, or in

any manner to hurt, damage or injure, or obstruct any such railroad, or

any branch thereof, or any bridge connected therewith, or any vehicle,

edifice, right or privilege granted by charter, and constructed for use

under authority thereof, or if any unauthorized person or persons shall

turn, move, or in any manner interfere or meddle with any gate, switch,

sideling, or other appurtenance to any such railroad, such person or per-

sons so offending, shall and may be indicted, and on conviction, shall be

imprisoned at hard labor in the penitentiary, for a term of years, not less

than four, nor longer than eight, and shall further be liable for all civil

damages occasioned by any such act ; and if death to any passenger or

other person on said railroad shall ensue, from any such act, such act or

offence shall be deemed and held to be murder, and shall be punished

accordingly.

SEC. VIII. TURNPIKES AND NAVIGATION.

27. Punishment for injuring or obstructing roads or rivers.—[§ ix.]

If any person shall maliciously injure or destroy any turnpike gate or gates,

or any post or posts, rail or rails, wall or walls, or any chain, bar, or other

fence belonging to any turnpike gate; or any house or houses erected,

or to be erected for the use of any such turnpike gate or gates, or shall

wilfully and maliciously injure or destroy any lock or locks, or other

works created to protect and secure the navigation of any river or canal

in this state, every such person so offending shall, on conviction, be pun-

ished by imprisonment and labor in the penitentiary for any time not

less than one year, nor longer than four years.

28. Punishment for firing or sinJcing vessels.—[^ x.] If any person

shall wilfully and maliciously burn, or set fire to any ship, boat, or other

vessel, above the value of two hundred dollars, along side of any wharf,

or at anchor in any river, or in any waters in this state ; or if any person

shall wilfully and maliciously make, or assist in making, any hole in

the bottom, side, or any other part of any ship, boat, or other vessel,

above the value aforesaid, or do any other act tending to the loss or

destruction of such ship, boat, or other vessel, within the waters of this

state as aforesaid, such person so offending shall, on conviction, be pun-

ished by imprisonment and labor in the penitentiary, for any time not

less than three years, nor longer than seven years: and if the ship,

boat, or other vessel, thus injured or destroyed as aforesaid, be of the

value of two hundred dollars, or under that value, then the person con-

victed of injuring or destroying such ship, boat, or other vessel as afore-

said, shall be punished by fine, or imprisonment in the common jail

of the county, or both, at the discretion of the court.

26. Dec. 25, 1837, sec. 2, Prince 204.
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SEC. IX. TREES AND MILE POSTS.

29. Punishment for cutting down trees.— [<§> xi.] If any person shall

wilfully and maliciously cut down, injure, or destroy any tree or trees,

planted or growing in any town, village, or city, or in any avenue, yard,

garden, orchard, or plantation, for ornament, shelter, shade, or profit,

such person so offending shall, on conviction, be punished by fine, or

imprisonment in the common jail of the county, or both, at the discre-

tion of the court.

30. Punishment for defacing mile posts.— [<§> xii.] If any person

shall wilfully or maliciously break, deface, destroy, or remove any mile

stone or post, or any guide board erected upon any public road or high-

way, or alter any mark or inscription upon any such mile stone or post,

or guide board, such person so ofiending, shall be indicted for a misde-

meanor, and on conviction, shall be punished by a fine not exceeding

fifty dollars, or imprisonment in the common jail not exceeding tliirty

days.

SEC. X. SEVERING PRODUCE FROM THE REALTY.

31. Punishment for severing produce from the realty.—[§ xiii.] If

any person shall commit any trespass by wilfully and maliciously sever-

ing from the land of another, any produce thereof, such person so

offending shall be indicted for a misdemeanor, and on conviction shall

be punished by a fine not exceeding one hundred dollars, or by impri-

sonment in the common jail not exceeding thirty days.

SEC XI. OTHER MALICIOUS ACTS.

32. Punishment for malicious acts not enumerated.—All other acts

of wilful and malicious mischief, in the injuring or destroying any other

public or private property, not therein enunierated, shall be punished by
fine, or imprisonment in the common jail, or both, at the discretion of

the court before whom the same shall be tried.

ART. III. OFFENCES RELATIVE TO SLAVES.

Thirteenth Division of the Penal Code.

SEC. I. IMPORTATION OF SLAVES PROHIBITED.

33. Punishment for bringing slaves into the state.— [<§> i.] If any

person or persons shall bring, import, or introduce into this state, or aid,

or assist, or knowingly become concerned or interested, in bringing,

importing, or introducing into this state, either by land or by water, or

in any manner whatever, any slave or slaves, each and every such per-

son or persons so offending, shall be deemed principals in law, and

32. Dec. 24, 1836, Prince 653.



766 CRIMINAL LAW.

guilty of a high misdemeanor, and may be arrested and tried in any

county in this state, in which he, she, or they may be found, and on

conviction, shall be punished by a fine not exceeding five hundred dol-

lars each, for each and every slave so brought, imported, or introduced,

and imprisonment and labor in the penitentiary for any time not less

than one year, nor longer than four years.

34. Persons privileged to introduce slaves.— [<§> i.] Provided always,

that this act shall not extend to any citizen of this stale residing or

domiciliated therein, nor to any citizen of any other state, coming into

this state, with intent to settle and reside, and who shall on so coming

in, actually settle and reside therein, who shall bring, import, or intro-

duce into this state from any other state of the United States, any slave

or slaves, for the sole purpose of being held to service or labor by the

person or persons so bringing, importing, or introducing such slave or

slaves, his heirs, executors, or administrators, and without intent to sell,

transfer, barter, lend, hire, mortgage, procure to be taken or sold under

execution or other legal process, or in any other way or manner to alien

or dispose of such slave or slaves, so as to vest the use and enjoyment

of the labor or service of such slave or slaves in any other person or

persons than the person or persons so bringing, importing, or intro-

ducing such slave or slaves, or in his or her heirs, executors, administra-

tors, legatees, or distributees, whether such sale, transfer, barter, loan,

hiring, mortgage, procurement of levy or sale, under execution or

other legal process, or alienation, or disposition of such slave or slaves,

shall be for the life or lives of such slave or slaves, or for any other

period of time.

35. Duty ofpersons introducing slaves.— [§ i.] And provided further,

that any person or persons hereby authorized to bring, import, or

introduce any slave or slaves into this state, shall, before such slave or

slaves is or are actually so brought, imported, or introduced therein, go

before the clerk of the superior court of some county in this state, and

make and subscribe an affidavit in writing, which shall be lodged with

such clerk, stating that he or she is about to bring, import, and intro-

duce into this state, a slave or slaves in terms of this act, particularly

describing such slave or slaves by their names, ages, and qualifications
;

that he or she is the true and lawful owner of such slave or slaves ; that

the said slave or slaves is or are about to be brought, imported, or intro-

duced into this state, for the sole purpose of being held to service and

labor by him or her, his or her heirs, executors, administrators, legatees,

or distributees, and without any intention to sell, transfer, barter, lend,

hire, mortgage, procure to be taken or sold under execution, or other

legal process, or in any way or manner to alien or dispose of said slave

or slaves, so as to vest the use or enjoyment of the labor or service of

such slave or slaves in any other person or persons, either for the life or

lives of said slave or slaves, or for any other period of time, or in any

way or manner to defeat, avoid, or elude the true intent and meaning

of this act, and a similar oath stating the actual importation of such slave

or slaves, shall be made by such person before the clerk of the superior

court of the county where such person resides, or intends to settle and

reside, of which a certificate and copy of the affidavit shall in each case

be granted by such clerk.
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36. Punishment for default.— [^ ii.] No person or persons whatever

shall be exempted from the penalties mentioned in the preceding section,

who shall fail or neglect to comply with the requisites therein mentioned

and specified, or who shall fail or neglect to make and subscribe the

said affidavits in manner and form as therein set forth.

37. Indictment how framed,— [§ in.] In all cases of prosecution un-

der the first section of this division, or under this act, it shall be sufficient

to allege in the indictment that the slave or slaves, was or were brought,

imported, or introduced into this state, contrary to the true intent and

meaning of this act.

38. Special defence and evidence of intent.— [<§> iv.] Any person or

persons claiming an exemption from the penalties of the first section of

this division or act, shall plead specially such his defence, and shall be

held to due proof thereof, and the jury shall be specially charged to in-

quire into the intent of such person or persons, which intent may be in-

ferred from the circumstances of the case, and any sale, transfer, barter,

loan, hiring, mortgage, procurement of levy or sale under execution, or

other legal process, or other alienation or disposition of such slave or

slaves, for the life or lives of such slave or slaves, or for any other period of

time ; or any offer to sell, transfer, barter, lend, hire, mortgage, procure to

be levied on or sold under execution, or other legal process, or in any way
or manner to alien or dispose of such slave or slaves, for the life or lives of

such slave or slaves, or for any other period of time, so as to vest the use or

enjoyment of the labor or service of such slave or slaves, for the life or

lives of such slave or slaves, or for any other period of time, in any other

person or persons, than the person or persons so importing or introdu-

cing such slave or slaves into this state, his or her heirs, executors, ad-

ministrators, legatees, or distributees, contrary to the true intent and

meaning of this act, if made within one year after such slave or slaves

shall have been brought, imported, or introduced into this state, shall be

conclusive evidence of such unlawful intent in violation of this act.

39. Slaves when exempted.— [<§> v.] This act shall not extend to pre-

vent any person travelling into this state, from bringing therein any such

slave or slaves, as may be needful for his or her comfortable and useful

attendance upon his or her journey ; nor to any person or persons bring-

ing into this state, any slave or slaves found on board any ship or ves-

sel which may be taken as a prize of war, or seized for an infraction of

any law of the United States, and brought into this state in such ship or

vessel, at the time of such capture or seizure ; but it shall not be lawful

to sell, or in any manner contrary to this act, to dispose of said slave or

slaves within this state, and such sale or other disposition of such slave

or slaves, in any way or manner forbidden by this act, or offer to sell or

dispose of the same, shall be conclusive evidence of an intent to bring

such slave or slaves into this state, contrary to the true intent and mean-

ing of this act, and shall subject the offender to the fine and imprison-

ment specified and set forth in the first section of this division or act

;

and the same obligations shall be imposed upon any person or persons,

claiming an exemption under this section, and the same rules shall ob-

tain as to the pleadings and the evidence, and the jury shall exercise the

same power of judgment of the fairness of the intent, as is given and are

provided in the preceding sections of this division.
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40. Punishment for knowingly receiving slaves prohibited.— [<§, vi.]

If any person or persons shall purchase, hire, receive, or get into his, her,

or their possession, any slave or slaves, knowing such slave or slaves to

have been imported or introduced into this state illegally, and contrary

to the true intent and meaning of this act, such person or persons so of-

fending, shall be guilty of a high misdemeanor, and on conviction there-

for, shall be fined in a sum not exceeding five hundred dollars for each

and every slave so illegally in his possession. And it shall be the duty

of every civil and militia officer in this state, to aid and assist in carrying

this law into effect.

41. Parents may hire or loan slaves to children.— [^ vii.] This act

shall not extend to prevent any person or persons, from giving, hiring,

or loaning any negro or negroes to his, her, or their legal child or chil-

dren for one year or more : Provided, that such child or children do and

shall keep and retain such slave or slaves, for the space of one year from

the time of receiving such slave or slaves, or otherwise such child or

children, so receiving, shall be subject to the pains and penalties of this

act.

42. Oath required of emigrants introducing slaves.—So much of the

existing law concerning the introduction of slaves into this state, as in-

hibits emigrants or persons professing a determination to settle in this

state, the privilege of hiring or lending out their slaves, within the pe-

riod of one year after the removal of said slaves to this state, be, and the

same is hereby repealed, and that such actual or expected settler be ex-

empt from all the restrictions and penalties heretofore imposed upon the

act or the offer of hiring or lending such slaves within the time specified :

Provided, nevertheless, it shall be the duty of such new comer or per-

son intending a residence in this state, to apply to some one duly au-

thorized to administer an oath, and make affidavit that they have not in-

troduced such slave or slaves with a view to speculation, but with the

intent solely of being held to service by themselves personally, or their

legal heirs and representatives.

43. Clerk's duty and fee.—[§ viii.] It shall be the duty of every

clerk of the superior court, before whom any oath required to be taken

by this act shall be made, to keep a bound book, in which shall be re-

corded the affidavits required to be made, and the certificates necessary

to be given, agreeably to the provisions of this act, and also to record in

said book all other instruments of writing, or statements which may be

necessary to be made to him for carrying the intention and provisions

of this act into effect. And every such clerk shall receive as a com-

pensation for the services necessary to be performed by him by virtue of

this act, the sum of three dollars, to be paid by the person for whose in-

terest the services may be performed.

SEC. II. HIRING, HARBORING, AND CONCEALING SLAVES.

44. Punishment for illegal hiring of slaves.—If any person shall hire

from any slave or slaves his time without a verbal or written authority

42. Dec. 23, 1836, sec. 1, Prince 812. 33. Dec. 23, 1837, sec. 1, Pam. 247.
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from the owner or persons having the right to control such slave or

slaves, such person so hiring shall be guilty of a misdemeanor, and upon

conviction thereof, shall be fined in a sum not exceeding five hundred

dollars.

45. Punishment of masters for concealing slaves.—In case the master,

or other person having charge or government of any slave who shall be

accused of any capital crime, shall conceal or convey away any such

slave so that he cannot be brought to trial or condign punishment, every

miaster or other person so offending shall forfeit a sum not exceeding two

hundred pounds sterling, if such slave be accused of a capital crime as

aforesaid ; but if such slave be accused of a crime not capital, then such

master or other person shall only forfeit a sum not exceeding twenty

pounds sterling, to be paid to the treasurer for the use of the public.

46. Punishment for harboring or concealing slaves.—Any person

who shall conceal, harbor, hide, or employ, in their own, or in the ser-

vice of any other person or persons, any slave, to the injury of the owner

thereof, shall be guilty of a high misdemeanor, and on conviction thereof,

shall be punished by imprisonment and labor in the penitentiary of this

state, for a time not exceeding three years, nor less than one year, at the

discretion of the court.

47. Concealment when justifiable.— [<§> ix.] Provided, nevertheless,

that on the trial of this offence, the person charged with it, shall be ac-

quitted, if he or she had an apparent well founded claim to the slave so

harbored or concealed, and had been peaceably possessed of him twelve

months next preceding the commencement of such harboring or conceal-

ing ; and on every conviction for concealing or harboring a slave, the

owner of such slave may recover damages in a civil suit for the loss of

the labor and services of such slave, notwithstanding such conviction.

SEC. III. CARRYING AWAY SLAVES OR FREE PERSONS OF COLOR.

48. Punishment for carrying aivay slaves.—[§ x.] Any person who
shall remove or carry, or cause to be removed or carried away out of

this state, or any county thereof, any slave, being the property of an-

other person, without the consent of the owner, or other person having

authority to give such consent, and without any intention or design, on the

part of the offender, to sell, or otherwise appropriate the said slave to his

own use, or to deprive the owner of his property in said slave shall be

guilty of a misdemeanor, and be punished by fine or imprisonment in the

common jail of the county, or both, at the discretion of the court.

49. Punishment for inveigling and carrying away free persons of
color.—If any captain of a vessel, mariner, or other person or persons,

shall transport, entice, carry away, or inveigle, or shall attempt to

transport, entice, carry away, or inveigle, or shall aid, abet, or in any

wise assist, or be instrumental in the transportc^tion, removal, enticing,

inveigling, or going, running, or carrying away out of the state of Geor-

gia, of any free person of color, or any other person of color, claiming,

or pretending to claim to be free, who shall not have such genuine certi-

45. May 10, 1770, sec. 20, Prince 780. 49. Dec. 26, 1826, see. 3, Prince 801.

46. Dec. 29, 1838, sec. 1, Pam. 167.

49
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ficate of registry of freedom* duly issued to him or her as aforesaid, such

person or persons so offending, shall be liable to be indicted as for a mis-

demeanor, and shall be punished by imprisonment in the common jail of

the county, at the discretion of the court : and such person or persons,

and each and every one of them, shall also forfeit and pay the sum of

five hundred dollars, for each offence so committed, to be sued for or

prosecuted by action of debt as on the case, in the name of the state,

in any court having competent jurisdiction thereof, at any time within

five years after the commission of the offence ; one half of which forfeit-

ure, when recovered, shall be for the use of the state, and the other half

to the use of the informer. And it shall be the duty of the attorney

general, or solicitor general, who shall be assigned or appointed to pro-

secute the pleas of the state, in the county where said action is cogni-

zable, to sue and prosecute for said sum whenever he shall be informed

of any such offence : Provided, nevertheless, that it shall and may be

lawful for any such person to sue and prosecute for said sum, if such

attorney or solicitor general shall not have previously sued or prosecuted

therefor.

SEC. IV. TREATMENT OF SLAVES.

50. Punishment of persons not owners, for abusing slaves or free

persons of color.— [<§> xi.] Any person except the owner, overseer, or

employer of a slave, who shall beat, whip, or wound such slave ; or any

person who shall beat, whip, or wound a free person of color, without

sufficient cause or provocation being first given by such slave or free

person of color, such person so offending may be indicted for a misde-

meanor, and on conviction, shall be punished by fine or imprisonment in

the common jail of the county, or both, at the discretion of the court

;

and the owner of such slave, or guardian of such free person of color,

may, notwithstanding such conviction, recover in a civil suit, damages

for the injury done to such slave or free person of color.

51. Punishment of master for abusing slaves.— [<§> xii.] Any owner

or employer of a slave or slaves, who shall cruelly treat such slave or

slaves, by unnecessary and excessive whipping, by withholding proper

food and sustenance, by requiring greater labor from such slave or slaves

than he, she, or they are able to perform, or by not affording proper

clothing, whereby the health of such slave or slaves may be injured and

impaired, or cause or permit the same to be done, every such owner or

employer shall be guilty of a misdemeanor, and on conviction, shall be

punished by fine or imprisonment in the common jail of the county, or

both, at the discretion of the court.

5*2. Punishment for maMng slaves labor on Sunday.— If any person

shall on the Lord's day, commonly called Sunday, employ any slave in

any work or labor, (work of absolute necessity and the necessary occa-

sions of the family only excepted,) every person so offending shall forfeit

and pay the sum of ten shillings for every slave he, she, or they, shall

so cause to work or labor.

52. May 10, 1770, sec. 41, Prince 786.

* For registry of freedom, see chap, xxxii.
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SEC. V. TRADING WITH SLAVES.

53. Tmiishmentfor purchasing from slaves without permit.— [<§> xiii.]

If any person shall buy or receive from any slave, any amount of money
exceeding one dollar, or any cotton, tobacco, wheat, rye, oats, corn, rice,

or poultry of any description whatever, or any other article, commodity

or thing, (except brooms, baskets, foot and bed mats, shuck collars, and

such other thing or things, article or articles, as are usually manufactured

or vended by slaves, for their own use only,) without written permission

from the owner, overseer, or employer of such slave, or some other per-

son authorized to give such permission, authorizing such slave to sell

and dispose of said money or other article or articles, such person so

offending shall be guilty of a misdemeanor, and on conviction, be pun-

ished by fine or imprisonment in the common jail of the county, or both,

at the discretion of the court.

54. Punishment for selling spirituous liquors to slaves.— [<§> xiii.]

If any owner, overseer, employer, shop-keeper, store-keeper, or any other

person whatsoever, shall sell to or furnish any slave or slaves or free

persons of color, with spirituous liquor, wines, cider, or any intoxicating

liquors for his own use, or for the purpose of sale, such person so offend-

ing shall, upon conviction thereof, pay a fine of not less than ten dollars,

nor more than fifty dollars, for the first offence, and upon a second con-

viction, to be subject to fine and imprisonment in the common jail of the

county, at the discretion of the court, not to exceed sixty days impris-

onment and five hundred dollars fine: Provided, nothing herein con-

tained shall prevent the owner, overseer, or employer, from furnishing

their slaves, or those under their care, with such quantity of spirits, &ic.,

as they may believe is for the benefit of such slave or slaves, but in no

case to permit them in any way to furnish others therewith.

55. Presumptive evidence of illegal traffic with slaves.—[<§)Xiv.] If

any slave or slaves shall be found in any store-house or tippling shop, un-

less sent by his, her, or their owner, overseer, or employer, after the hour

of nine o'clock at night, or before daybreak in the morning, or on the

Sabbath day, it shall be taken and received as presumptive evidence

against the person or persons owning, or person keeping the store or tip-

pling shop, of violation of the thirteenth section of this division, which
presumption may be rebutted by any other circumstance in favor of the

accused.

56. Punishment for delivering goods to slaves.—[§ xv.] If any per-

son shall sell or deliver to any slave or slaves, any goods, wares, or

merchandise, or any other thing or things, unless it be in exchange for

some article or articles, which the owner, overseer, or employer of such

slave or slaves, may have authorized such slave or slaves to trade or

deal in, according to the provisions of the thirteenth section of this divi-

sion, such person so offending, shall be guilty of a misdemeanor, and on

conviction, shall be punished by fine or imprisonment in the common jail

of the county, or both, at the discretion of the court.

57. Judges to give the law in relation to trading with slaves in

charge to grand juries.— [*§> xvi.] It shall be the duty of the judges of
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the superior courts, at the commencement of every term, to give in

charge to the grand jury the substance and intention of the sections of

this division, in regard to trading with slaves.

SEC. VI. RESTRICTIONS.

58. Punishmeut for giving unlaivful tickets to slaves.— [§ xvii.] If

any person shall give a ticket, pass, or license to any slave, who is the

property, or under the care and control of another, without the consent

of the owner, or other person having the care or control of such slave,

such person so offending, shall be guilty of a misdemeanor, and on con-

viction, shall be fined in a sum not exceeding fifty dollars.

59. Punishment for teaching slaves to read and ivrite.—[§ xviii.] If

any person shall teach any slave, negro, or free person of color, to read

or write, either written or printed characters, or shall procure, suffer, or

permit a slave, negro, or person of color, to transact business for him
in writing, such person so offending shall be guilty of a misdemeanor,

and on conviction, shall be punished by fine or imprisonment, in the

common jail of the county, or both, at the discretion of the court.

60. Punishment for teaching slaves to ivrite or read writing.—All

and every person and persons whatsoever, who shall hereafter teach, or

cause any slave or slaves to be taught, to write or read writing, or shall

use or employ any slave as a scribe in any manner of writing whatsoever,

every such person and persons shall for every such offence, forfeit the

sum of twenty pounds sterling.

61. Punishment for selling books or stationery to slaves or free per-

sons of color.—if any shop-keeper, store-keeper, or any other person or

persons whatsoever, shall sell to, give, barter, or in any wise furnish, or

allow to be furnished by any person in his, her, or their employment, any

slave, negro, or free person of color, any printed or written book, pam-
phlet, or other printed or written publication, writing paper, ink, or other

articles of stationery, for his, her, or their use, or for the purpose of sale,

without written or verbal permission from the owner, guardian, or other

person authorized, such person or persons so offending, shall, upon con-

viction thereof, pay a fine of not less than ten dollars, nor more than

fifty dollars for the first offence, and upon conviction for a second offence,

be subject to fine and imprisonment in the common jail of the county,

at the discretion of the court, not to exceed sixty days' imprisonment

and five hundred dollars fine.

62. Punishment for employing slaves or free persons of color in

printing offices.— [<§> xix.] If any person, owning or having in his pos-

session and under his control any printing press, or types, in this state,

shall use or employ, or permit to be used or employed, any slave or free

person of color in the setting up of types or other labor about the office,

requiring in said slave or free person of color, a knowledge of reading or

writing, such person so offending, shall be guilty of a misdemeanor, and on

conviction shall be punished by a fine not exceeding one hundred dollars.

63. Punishment for employing slaves or free persons of color as

druggists or apothecaries.—Any person or persons having in his, her,

60. May 10, 1770, sec. 39, Prince 785. 63. Dec. 26, 1835, sec. 1, Prince 811.

61. Dec. 11, 1842, sec. 1, Pam. 139.
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or their employment any slave or free person of color, in any apotheca-

ry shop or druggist store in this state, in the apothecary branch of their

business, in putting up, compounding or dispensing, purchasing, or vend-

ing any drug or drugs, medicines of any description, kind or sort what-

soever, shall be guilty of a high misdemeanor, and on conviction thereof

in any court having cognizance of the same, shall be fined the sum of

one hundred dollars for the first offence, and for every subsequent offence

shall be fined in the sum of five hundred dollars; one half of said fine to

go to the informer, and the other half into the county treasury for coun-

ty purposes.

64. Punishment for selling poisonous drugs to slaves or free per-

sons of coZor.—^Every druggist or apothecary, or any other person or

persons vending a^y medicines of a poisonous quality, shall not vend the

same to any person or persons of color, under the penalties aforesaid.

65. In what capacity druggists may employ slaves or free persons of
color.—Nothing in this act shall be so construed as to prevent druggists

and apothecaries from employing any negro or fee person of color in

that branch of their business which does not require them to open their

drugs or medicines, or conipound or dispense the same, but they maybe
permitted to employ said persons to perform the laborious part of their

work, under the immediate direction and control of some white person.

QQ, Punishment of peddlers for trafUcking with slaves.— [<§> xx.] If

any peddler or itinerant trader, whether carrying his goods, wares, and

merchandise, in a wagon or otherwise, shall at any time either buy from or

sell to, or otherwise trade with any slave or slaves, unless it be with the

permission and in the presence of the owner, overseer, or other person

having charge of such slave or slaves, such peddler or itinerant trader

shall be guilty of a misdemeanor, and on indictment and conviction

thereof, shall be fined in a sum not exceeding one thousand dollars, one

half to the use of the prosecutor, the other half to the use of the county

where the crime was committed, and the defendant shall stand committed

until the fine is paid ; and a copy of this section shall be annexed to all

licenses granted peddlers.

67. Punishment for procuring slaves to commit crimes.—If a slave

shall commit a crime or misdemeanor, by the counsel, persuasion or pro-

curement, or other means, of a free white person, and it appearing that

the offence was committed by the counsel, persuasion or procurement, or

other means, of a free white person or persons, he, she, or they, shall be

prosecuted for the offence, and if found guilty, shall incur the same pun-

ishment as if he, she, or they, had actually committed the crime or mis-

demeanor with which the slave is charged : Provided, that this act shall

not be construed to extend to any crime or offence, which if committed

by a slave, would, under existing laws of the state, subject him or her to

the punishment of death.

68. Indefinite punishment limited.— [*§. xxi.] In all cases where im-

prisonment in the common jail of the county, by the sentence of the

court, is a part or the whole of the punishment, and the offence is such

a one where, by this code, no limitation is fixed for the discretion of the

court, such imprisonment shall in no case exceed six months.

64. Dec. 26, 1835, sec. 2,Prince 812. 67. Dec. 29, 1838, sec. 1, Fam. 91.

65. lb. sec. 3, ib. 812.



CHAPTER XXXL

PROSECUTION OF OFFENDERS.

ANALYSIS.

ART. I. AUTHORITY AND DUTY
OF JUSTICES OF THE PEACE.

SEC. I. ARREST OF OFFENDERS.

1. Authority of justices to apprehend of-

fenders.

2. Warrants how endorsed when served in

another county.

3. Prisoner may be let to bail by justice of

another county.

4. Justice letting to bail to deliver over re-

cognizance, with statement of exami-
nation and proceedings.

5. Validity of recognizance taken by justice

of another county.

6. Penalty of arresting officer for refusing

to deliver over recognizances.

7. Duty of officer making arrest when
offence not bailable.

8. Justice endorsing warrant not liable to

action.

9. Action against justice originally granting

warrant.

10. Arresting officers to secure property for

payment of costs.

11. Property of prisoners liable for costs.

12. Judgment for costs, when entered.

13. Accountsof officers, when rendered.

1 4. Executions for costs, when issued.

15. Pursuit of felons.

SEC. II. EXAMINATIONS.

16. Examination of accuser and accused.

17. Examination of witnesses.

18. Penalty of justice and coroner for neglect.

19. Examination of persons suspected of

manslaughter or felony to be reduced

to writing.

20. Justices may bind over witnesses.

SEC. III. BAIL AND COMMITMENT.

21. Justices may let prisoners to bail.

22. Sheriffs must certify nanties of prisoners.

23. Offences not bailable.

24. When two justices are necessary to ad-

mit to bail.

25. Prisoners mainpernable
;
penalty for un-

lawful bailment.

26. Justice shall certify his recognizances

taken for keeping the peace.

27. Defect in mittimus no cause of discharge.

SEC IV. COSTS.

28. When justice may require costs to be
paid by prosecutor.

29. Costs allowed justices.

SEC V. COMMON INFORMERS AND PROSECU-
TORS.

30. Informers prosecuting suits on penal

statutes.

31. Compounding felony.

32. Liability of informer for misbehaviour.

33. Informers under the statutes against

maintenance.

34. Penalties given to persons certain, and
not generally.

35. Officers when excepted.

36. Plea of general issue.

37. Prosecutions by collusion.

38. Bond for prosecution when required.

ART. II. INDICTMENTS, ARRAIGN-
MENTS, TRIAL, VERDICT, JUDG-
MENT, AND EXECUTION.

SEC. I. INDICTMENTS.

39. Form of indictments.

40 . Exceptions to indictments when made.
41 . Prosecutor when to pay costs.

42. Costs when to be paid by the county.
43. Defendant when to pay costs.

44. Presentments of grand juries.

SEC II. APPEARANCE.

45. Non-appearance of principal, recogni-

zance forfeited.

46. Scire facias when issued, and judgment
when entered.

47. Continuance when authorized.

48. Surrender of principal by security, at any
time.

49. Bail, how restricted.

50. When persons under bond to keep the

peace may be discharged.

SEC. III. ARRAIGNMENTS.

51. Arraignments for minor offences.

52. When copy of indictment and list of

witnesses furnished prisoner.

53. When copy only furnished at request.

54. Form of arraignment.
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55. Prisoner standing mute or pleading

guilty.

56. Demurrers and special pleading must be

in writing.

57. Issue may be recorded afterwards.

58. Entry on the indictment.

59. Prisoner not to be arraigned in fetters.

SEC. IV. TRIAL AND EVIDENCE.

60. Trial of crimes punishable with death, or

imprisonment in the penitentiary,

61. Trial of crimes punishable with fine or

imprisonment.

62. Juries declared judges of the law and
fact ; no new trial after acquittal.

63. Indictmentsmay be tried at the first term.

64. Trial of crimes not capital may be de-

manded at first term.

65. Nolle prosequi, when not to be entered.

66. Petit juror's oath in criminal cases.

67. Witnesses' oath.

68. Witnesses' oath before the grand jury.

69. State's witnesses when allowed compen-
sation.

70. Witnesses entitled to pay although the

party be acquitted.

71. Costs, how collected.

72. Witnesses' costs paid by the clerk, how
refunded.

73. Injured persons declared competent wit-

nesses.

74. Restitution of goods stolen.

75. Sentence of imprisonment on several in-

dictments, how executed.

76. Appropriation of fines.

77. Fines, when collected.

78. W^hen jury may recommend the penalty.

79. Removal of convicts to the penitentiary.

80. Sentence of convicts.

81. Clerk to notify keeper of the penitentiary

of convictions.

82. Trial of prisoners for escaping from the

penitentiary.

83. Convicts to be confined in jail until con-

veyed to the penitentiary.

84. No benefit of clergy.

85. Punishment with death to be by hanging.

86. Judges to suggest amendments of the

penal code.

87. Crimes to be punished under existing

laws.

88. Limitation of time for prosecution of

indictments.

89. Unknown offenders may be prosecuted

whenever found.

SEC. V. VERDICTS, JUDGMENT, EXECUTION,

AND OTHER CRIMINAL PROCEEDINGS.

90. Conviction on circumstantial evidence.

91. Stay of execution in cases of insanity.

92. Stay of execution of female convicts

pregnant.

93. Duty of court in default of execution.

94. Court to specify time and place of exe-

cution.

95. Offences committed on boundary lines,

where tried.

96. Death ensuing from an act done in

another county, where tried.

97. Lunatics and insane persons, when not

to be tried.

98. When jury may not find (he attempt.

99. When jury may find the attempt.

100. Sentence of convicts for second offence.

101. Penitentiary convicts when competent
witnesses.

102. Penitentiary imprisonment disqualifi-

cation to hold office.

103. Prosecutors may not serve as jurors.

104. Questions on voire dire.

105. Joint defendants may be tried sepa-

rately.

106. Two or more joint offenders may be

tried without the others.

107. Opprobrious words may be proven in

defence.

108. Oath of inquest of insanity.

109. Evidence, when reduced to writing.

110. Transcript of evidence to accompany
application for pardon.

ART. m. CONTEMPTS OF COURT,
AND ATTEMPTS TO COMMIT
CRIMES.

SEC. I. CONTEMPTS OF COURT.

111. Power of courts to punish for con-

tempts.

SEC II. ATTEMPTS TO COMMIT CRIMES.

112. Attempts to commit crimes, how
punished.

113. Punishment for attempt to commit
capital offence.

114. Punishment for attempting offence

punishable in the penitentiary four

years.

115. Punishment for attempting offence

punishable in the penitentiary two
years.

116. Punishment for attempting offence

punishable in the penitentiary one
year.

117. Punishment for attempting offence

punishable with fine or imprison-

ment.
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ART. I. AUTHORITY AND DUTY OF JUSTICES OF THE
PEACE.

SEC. I. ARREST OF OFFENDERS.

1. Authority ofjustices to apprehend offenders.—In every county of

England shall be assigned for the keeping of the peace, one lord, and

with him three or four of the most worthy in the county, with some
learned in the law, and they shall have power to restrain the offenders,

rioters, and all other barrators, and to pursue, arrest, take, and chastise

them according to their trespass or offence ; and to cause them to be

imprisoned and duly punished according to the law and customs of the

realm, and according to that which to them shall seem best to do by

their discretions and good advisement; and also to inform them, and to

inquire of all those tliat have been pillors and robbers in the parts be-

yond the sea, and be now come again, and go wandering, and will not

labor as they were wont in times past, and to take and arrest all those

that they may find by indictment, or by suspicion, and to put them in pri-

son ; and to take of all them that be not of good fame, where they shall

be found, sufficient surety and mainprize of their good behaviour towards

the king and his people, and the other didy to punish, to the intent that

the people be not by such rioters or rebels troubled nor endamaged, nor

the peace blemished, nor merchants nor other passing by the highways

of the realm disturbed, nor put in the peril which may happen of such

offenders. And also to hear and determine at the king's suit all manner
of felonies and trespasses done in the same county according to the laws

and customs aforesaid ; and that writs of oyer and determiner be granted

according to the statutes thereof made, and that the justices which shall

be thereto assigned, be named by the court, and not by the party. And
the king will, that all general inquiries before this time granted within

any seigniories, for the mischiefs and oppressions which have been done
to the people by such inquiries, shall cease utterly and be repealed ; and

that fines, which are to be made before justices for a trespass done by
any person, be reasonable and just, having regard to the quantity of the

trespass, and the causes for which they be made.

2. Warrants how endorsed when served, in another county.—In case

any person against whom a warrant shall be issued by any justice or jus-

tices of the peace of any county, riding, division, city, liberty, town or

place within this kingdom, shall escape, go into, reside or be in any other

county, riding, division, city, liberty, town, or place out of the jurisdic-

tion of the justice or justices granting such warrant as aforesaid, it shall

and may be lawful for any justice or justices of the peace of the coun-

ty, riding, division, city, liberty, town, or place where such per-

son shall escape, go into, reside or be, and such justice or justices is

and are hereby required, upon proof being made upon oath, of the hand

writing of the justice or justices granting such warrant, to endorse his or

I. 34 Edw. Ill, 1360, XX, 1, Schley 126. 2. 24 Geo. II, 1751, Iv, 1, Schley 380.
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their name or names on such warrant, which shall be a sufficient author-

ity to the person or persons bringing such warrant, and to all other per-

sons to whom such warrant was originally directed, to execute such

warrant in such other county, riding, division, city, liberty, town, or place

out of the jurisdiction of the justice or justices granting such warrant as

• aforesaid, and to apprehend and carry such offender or offenders before

the justice who endorsed such warrant, or some other justice or justices

of such other county, riding, division, city, liberty, town, or place where

such warrant was endorsed.

3. Prisoner may be let to hail by justice of another county.—In case

the offence for which such offender shall be so apprehended in such other

county, riding, division, city, liberty, town, or place as aforesaid, shall

be bailable in law, and such offender shall be willing and ready to give

bail for his appearance at the next assizes or general gaol delivery, or

next general quarter sessions of the peace to be held in and for the county,

riding, division, city, liberty, town, or place where the offence was com-

mitted, such justice or justices of such other county, riding, division, city,

liberty, town, or place before whonfi such offender or offenders shall be

brought, shall and may take bail of such offender or offenders for his or

their appearance at the next assizes or general gaol delivery, or at the

next general quarter sessions of the peace to be held in and for the

county, riding, division, city, liberty, town, or place where such offence

was committed, in the same manner as the justices of the peace of the

proper county, riding, division, city, liberty, town or place, should or

might have done in such proper county, riding, division, city, liberty,

town or place.

4. Justice letting to bail to deliver over recognizance, with statement

of examination and proceedings.—The justice 01 justices of such

other county, riding, division, city, liberty, town or place, so taking ball

as aforesaid, shall deliver the recognizance, together w^ith the examina-

tion or confession of such offender or offenders, and all other proceedings

relating thereto, to the constable, tythlngman, or other person or persons

so apprehending such offender or offenders as aforesaid, who are hereby

required to receive the same, and to deliver over such recognizance, ex-

amination, and other proceedings to the clerk of assizes, or clerk of the

peace of the county, riding, division, city, liberty, town, or place where

such offender or offenders" is or are required to appear by virtue of such

recognizance.

5. Validity of recognizance taTcen by justice of another county.—
And such recognizance, examination, or confession, shall be as good and

effectual in law to all intents and purposes, and of the same force and

validity as if the same had been entered into, taken or acknowledged

before a justice or justices of the peace in and for the proper county,

riding, division, city, liberty, town or place where the offence was com-

mitted, and the same proceedings shall be had thereon.

6. Penalty ofarresting officerfor refusing to deliver over recognizance.

—In case such constable, tythlngman, or other person to whom such

3. 24 Geo. II, 1751, Iv, 1, Schley 381. 5. 24 Geo. II, 1751, Iv, 1, Schley 382.

4. lb. Iv, 1, ib. 382. 6. lb. Iv, 1, ib. 382.
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recognizance, examination, confession, or other proceedings shall be de-

livered as aforesaid, shall refuse or neglect to deliver over the same to the

clerk of assizes, or clerk of the peace of the county, riding, division, city,

liberty, town or place where such offender is required to appear by vir-

tue of such recognizance, such constable, tythingman, or other person

shall forfeit the sum of ten pounds, to be recovered against him by bill,

plaint or information, in any of his majesty's courts at Westminster, by
any person or persons who will prosecute or sue for the same ; wherein

no essoin, protection or wager of law shall be allowed, or more than one
imparlance.

7. Duty of officer making arrest when offence not bailable.—In case

the offence for which such offender or offenders shall be apprehended
and taken in any other county, riding, division, city, liberty, town, or

place, shall not be bailable in law, or such offender or offenders shall not

give bail for his appearance at the next assizes or general gaol-delivery,

or next general quarter sessions of the peace, to be held In and for the

county, riding, division, city, liberty, town or place where the offence

was committed, to the satisfaction of the justice before whom such offender

or offenders shall be brought in such other county, riding, division, city,

liberty, town or place, then and in that case, the constable, tythingman,

or other person or persons so apprehending such offender or offenders,

shall carry and convey such offender or offenders before one of his majes-

ty's justices of the peace of the proper county, riding, division, city, liberty,

town or place where such offence was committed, there to be dealt with

according to law.

8. Justice endorsing ivarrant not liable to action,—No action of tres-

pass, false Imprisonment, information or indictment, or other action, shall

be brought, sued, commenced, or prosecuted, by any person or persons

whatsoever, against the justice or justices who shall endorse such warrant,

for or by reason of his or their endorsing such warrant.

9. Action against justice originally granting warrant.—^Provided,

nevertheless, that such person or persons shall be at liberty to bring or

prosecute his or their action or suit against the justice or justices who
originally granted such warrant, in the same manner as such person or

persons might have done in case this act had not been made.

10. Arresting officers to secure property for payment of costs.—In

all cases where any of the aforesaid officers shall arrest any person

charged with a capital offence, he shall secure so much of the property

of the person so charged. If to be had, as will In his opinion be of suffi-

cient value to defray the expense incident to such prosecution, jailer's

fees, &:c., and make return thereof to the next superior court of the

county, and it shall be the duty of the judge of said court to order sale

thereof by the sheriff, under the same regulations as govern sheriffs'

sales under executions : Provided, nevertheless, that the party charged,

or his agent, may replevy such goods on putting in sufficient security

for the delivery of the same, or payment of all the expenses of said pro-

secution, conviction, or execution.

7. 24 Geo. II, 1751, Iv, 1 Schley 383. 9. 24 Geo. II, 1751, Iv, 3, Schley 384.

8. lb. Iv, 2, ib. 384. 10. Dec. 16, 1811, sec. 2, Prince 439.
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11. Property of prisoners liable for costs.—In all cases, hereafter,

that when any person shall be prosecuted for any criminal offence, as

enumerated in the act passed the thirteenth day of December, eighteen

hundred and sixteen,* that all the property the person or persons may
have in his, her, or their right, at the time of his, her, or their arrest,

shall be deemed and held subject to the payment of all costs which may
have accrued, by reason of said prosecution.

12. Judgment for costs, when entered.—It shall be the duty of the

judges of the superior courts, in the event of any person or persons being

found guilty, or upon report made to the court of an escape from the

jail, or from an officer having in custody any criminal, charged with the

commission of any criminal offence, as aforesaid, to cause judgment to

be entered up for all costs which may have accrued by reason of said

arrest and prosecution, in order to save the county where the offence

may have been committed, or the arrest, and escape had, from the liabi-

lity of costs.

13. Accounts of officers^ when rendered.—It shall be the duty of all

arresting officers, and all others entitled to costs, on any conviction, or

on any proceedings for the commission of crime, where an escape is

made from the jail, or from an officer before confinement in jail, as

aforesaid, to hand in their accounts, into the clerk's office of the supe-

rior court, within ten days after conviction, or escape of any criminal as

aforesaid, and in all cases where the arresting officer does not levy on a

sufficiency of property of the person or persons so charged, where there

is property which shall be judged of by the court, he shall not be per-

mitted to take costs from the county, and in recovering of costs, shall be

last paid.

14. Executions for costs, when issued.—It shall be the duty of said

clerk, after the judgment of said court, in cases of conviction, or of the

report of the escape of any person or persons as aforesaid, within ten

days after the receipt of the accounts in any ease as aforesaid, to issue

executions for the amount appearing to be due, by reason thereof, direct-

ed to, and collected by the sheriff, as [in] other cases : Provided, nothing

herein contained shall be so construed, as to prevent courts from impri-

soning persons found guilty, as aforesaid, until all costs are paid, or

release any property which may have been levied on as aforesaid, where
escapes may be effected, either from the jail, or an officer having in cus-

tody any person or persons charged with the commission of crime.

15. Pursuit of felons.—And forasmuch as the peace of this realm

hath been evil observed heretofore for lack of quick and fresh suit mak-
ing after felons in due manner, and namely, because of franchises, where

felons' are received, it is provided, that all generally be ready and appa-

relled, at the commandment and summons of sheriffs, and at the cry of

11. Dec. 21, 1830, sec. 1, Prince 467. 14. Dec. 21, 1830, sec. 4, Prince 467.

12. lb. sec. 2, ib. 15. 3 Edw. I, 1275 ix, 1, Schley 82.

13. Ib. sec. 3, ib.

See preceding ][ 10.
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the country to sue and arrest felons, when any need is, as well within

franchise as without ; and they that will not so do, and thereof be at-

tainted, shall make a grievous fine to the king ; and if default be found

in the lord of the franchise, the king shall take the same franchise to

himself; and if default be in the bailiff, he shall have one year's

imprisonment, and after, shall make a grievous fine, and if he have not

whereof, he shall have imprisonment of two years. And if the sheriff,

coroner, or any other bailiff within such franchise, or without, for re-

ward, or for prayer, or for fear, or for any manner of affinity, conceal,

consent, or procure to conceal, the felonies done in their liberties, or

otherwise will not attach nor arrest such felons there, as they may, or

otherwise will not do their office for favor borne to such misdoers, and be

attainted thereof, they shall have one year's imprisonment, and afier

make a grievous fine at the king's pleasure, if they li^ve wherewith ; and

if they have not whereof, they shall have imprisonment of three years.

SEC. II. EXAMINATIONS.

16. Examination of accuser and accused.—And that the said justices,

or one of them, being of the quorum, when any such prisoner is brought

before them for any manslaughter or felony, before any bailment or main-

prize, shall take the examination of the said prisoner, and information of

them tliat bring him, of the fact and circumstances thereof, and the same,

or as much thereof as shall be material to prove the felony, shall put in

writing, before they make the same bailment ; which said examination,

together with the said bailment, the said justices shall certify at the next

general gaol-delivery to be holden within the limits of their commission.

17. Examination of witnesses.—And that every coroner, upon any
inquisition before him found, whereby any person or persons shall be

indicted for murder or manslaughter, or as accessory or accessories to the

same before the murder or manslaughter committed, shall put in writing

the effect of the evidence given to the jury before him being material :

and as well the said justices as the said coroner, shall have authority by
this act to bind all such by recognizance or obligation, as do declare any
thing material to prove the said murder or manslaughter, offences, or fe-

lonies, or to be accessory or accessories to the same as is aforesaid, to

appear at the next general gaol-delivery to be holden within the county,

city, or town corporate, where the trial thereof shall be, then and there

to give evidence against the party so indicted at the time of his trial
;

and shall certify as well the same evidence as such bond or bonds in

writing, as he shall take, together with the inquisition or indictment

before him, taken and found, at or before the time of his said trial there-

of to be had or made : and likewise the said justices shall certify all and

every such bond taken before them, in like manner as before is said of

bailments and examination.

18. Penalty of justice and coroner for neglect.—And in case any

16. 1,2 Ph. & M, 1554, xiii, 4, Schley 210. 18. 1, 2 Ph. & M, 1554, xiii, 5, Schley 212.
17. lb. xiii, 5, ib. 211.
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justice of peace or quorum, or coroner, shall after the said first day of

April offend in any thing contrary to the true intent and meaning of this

present act, that then the justices of gaol-delivery of the shire, city,

town, or place where such offence shall happen to be committed, upon

due proof thereof by examination before them, shall for every such of-

fence set such fine on every of the same justices of peace and coroner,

as the same justices of gaol-delivery shall think meet, and shall entreat

the same, as other fines and amercements assessed before justices of gaol-

delivery ought to be.

19. Examination of persons suspected of manslaughter or felony, to

be reduced to writing.—Such justice or justices before whom any person

shall be brought for manslaughter or felony, or for suspicion thereof,

before he or they shall commit or send such prisoner to ward, shall take

the examination of such prisoner, and information of those that biing him,

of the fact and circumstances thereof, and the same, or as much thereof,

as shall be material to prove the felony, shall put in writing within two

days after the said examination ; and the same shall certify in such man-
ner and form, and at such time, as they should and ought to do, if such

prisoner so committed or sent to ward had been bailed or let to mainprize,

upon such pain as in the said former act is limited and appointed for not

taking, or not certifying such examinations as in the said former act is

expressed.

20. Justices may bind over untnesses,—The said justices shall have

authority by this act, to bind all such by recognizance or obligation, as do

declare any thing material to prove the said manslaughter or felony against

such prisoner as shall be so committed to ward, to appear at the next

general gaol-delivery, to be holden within the county, city, or town cor-

porate, where the trial of the said manslaughter or felony shall be, then

and there to give evidence against the party ; and that the said justices

shall certify the said bonds taken before them, in like manner as they

should and ought to certify the bonds mentioned in the said former act,

upon pain, as in the said former act is mentioned, for not certifying such

bonds as by the said former act is limited and appointed to be certified.

SEC. III. BAIL AND COMMITMENT.

21 . Justices may let prisoners to bail.—The justices of peace in every

shire, city, or town, or two of them at the least, whereof one to be of

the quorum, have authority and power to let any such prisoners, or per-

sons mainpernable by the law, that have been imprisoned within their

several counties, city, or town, to bail or mainprize unto their next gen-

eral sessions, or unto the next gaol-delivery of the same gaols in every

shire, city, or town, as well within franchises as without, where any gaols

have been or hereafter shall be ; and that the said justices of the

peace, or one of them, so taking any such bail or mainprize, do certify

the same at the next general sessions of the peace, or the next general

gaol-delivery of any such gaol within every such county, city, or town,

19. 2, 3 Ph. & M, 1555, x, 1, Schley 213. 21. 3 Hen. VII, 1486, iii, ScJdey 139.

20. 2, 3 lb. X, ib. 214.
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next following after any such bail or mainprize so taken, upon pain to

forfeit unto the king for every default thereupon recorded ten pounds.

22. Sheriffs must certify names of prisoners.—Every sheriff, bailiff,

or franchise, and every other person, having authority or power of

keeping of gaol, or of prisoners for felony, in like manner and form, do

certify the names of every such prisoner in their keeping, and of every

prisoner to them committed for any such cause, at the next general gaol-

delivery, in every county or franchise, where any such gaol or gaols have

been, or hereafter shall be, there to be calendered before the justices of

the deliverance of the same gaol, whereby they may, as well for the king

as for the party, proceed to make deliverance of such prisoner, ac-

cording to the law, upon pain to forfeit unto the king for every default

thereof recorded one hundred shillings ; and that the foresaid act, giving

authority and power in the premises to any justice of the peace by him-

self, be in that behalf utterly void, and of none effect.

23. Offences not bailable,—No justice or justices of peace shall let

to bail or mainprize any such person or persons, which, for any offence

or offences by them or any of them committed, be declared not to be re-

plevised or bailed, or be forbidden to be replevised or bailed by the stat-

ute of Westminster primer, made in the parliament holden in the third

year of the reign of king Edward the first.

24. When two justices are necessary to admit to bail.—Any person

or persons arrested for manslaughter or felony, or suspicion of manslaugh-

ter or felony, being bailable by the law, shall not, after the said first day

of April, be let to bail, or mainprize, by any justices of peace, if it be not

in open sessions, except It be by two justices of peace at the least, whereof
one to be of the quorum, and the same justices to be present together at

the time of the said bailment or mainprize; which bailment or mainprize

they shall certify In writing, subscribed or signed with their own hands,

at the next general gaol-delivery, to be holden within the county where

the said person or persons shall be arrested or suspected.

25. Prisoners mainpernable ; penalty for unlawful bailment.—Such
prisoners as were before outlawed, and they which have abjured the realm,

provors, and such as be taken with the manor, and those which have bro-

ken the king's prison, thieves openly defamed and known, and such as

be appealed by provors, so long as the provors be living, (if they be not

of good name) and such as be taken for house-burning, feloniously done,

or for false money, or for counterfeiting the king's seal, or persons ex-

communicate, taken at the request of the bishop, or for manifest offences,

or for treason touching the king himself, shall be In no wise replevi-

sable by the common writ, nor without writ ; but such as be Indicted of

larceny, by Inquests taken before sheriffs, or ballifl^s by their office, or of

light suspicion, or for petit larceny that amounteth not above the value

of twelve pence, if they were not guilty of some other larceny aforetime,

or guilty of receipt of felons, or of commandment, or force, or of aid in

felony done, or guilty of some other trespass, for which one ought not

to lose life nor member ; and a man appealed by a provor, after the death

of the provor, (if he be no common thief, nor defamed) shall from hence-

22. 3 Hen. VII, 1486, iii, Schley 140. 24. 1, 2, Ph. & M, 1554, xv, 3 Schley 209.

23. 1, 2 Ph. & M, 1554, xiii, 2, Schley 209. 25. 3 Edw. I, 1275, xv, ib. 83.
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forth be let out by sufficient surety, whereof the sheriff will be answer-

able, and that without giving aught of their goods. And if the sheriff,

or any other, let any go at large by surety, that is not replevisable,if he

be sheriff or constable, or any other bailiff of fee, which hath keeping of

prisons, and thereof be attainted, he shall lose his fee and office forever.

And if the under-sheriff, constable, or bailiff of such as have fee for

keeping prisons, do it contrary to the will of his lord, or any other bailiff

being not of fee, they shall have three years' imprisonment, and make
fine at the king's pleasure. And if any withhold prisoners replevisable,

after that they have offered sufficient surety, he shall pay a grievous

amercement to the king : and if he take any reward for the deliverance

of such, he shall pay double to the prisoner, and also shall be in the

great mercy of the king.

26. Justice shall certify his recognizances taken for keeping the

peace.—Every justice of peace within this realm, that shall take any recog-

nizance for the keeping of the peace, that the same justice do certify, send,

or bring the same recognizance at the next sessions of peace, where he is

or hath been justice, that the party so bound maybe called ; and if the

party make default, the same default then and there to be recorded, and

the same recognizance, with the record of the default, be sent and certi-

fied into the chancery, or afore the king in his bench, or into the king's

exchequer.

27. Defect in mittimus no cause ofdischarge,—When a felon or other

person charged with the commission of a crime shall have been commit-

ted to jail, and shall be brought up before a judge of the superior court,

or justice or justices of the inferior court, by writ of habeas corpus, he,

she, or they, shall not be admitted to bail, or discharged from prison,

merely by reason of such defect of legal precision, or want of technical

form in the mittimus as aforesaid ; but the court shall, in all such cases,

proceed and determine as if the said mittimus had all the legal and tech-

nical form, any law, or usage, to the contrary notwithstanding : Provided,

the felony or other crime of which he, she, or they are accused, together

with the time and place, when and where such felony or other crime have

been committed, shall be plainly and clearly set forth in the said mittimus.

SEC. IV. COSTS.

28. When justice may require costs to be paid by prosecutor.—Where
any person or persons, charged with any offence, and brought before a

justice or justices of the peace, shall be discharged for want of sufficient

cause of commitment, the justice or justices may, in his or their discre-

tion, discharge the party with cost, or direct the cost to be paid by the

prosecutor.
*29. Costs allovjed justices.

For affidavit to obtain a warrant, 2\\
For making out a warrant, . . 31^
For making out a commitment, 314:

For making out recognizance and
returning the same to court, . 31^

For each subpcena for witnesses, 15|-

26. Hen. VII, 1486, i, Schley 138. 28. Dec. 14, 1811, sec. 10, Pnwce 505.

27. Dec 22, 1808, sec. 1, Prince 616. 29. lb. sec. 13, ib. 507.

* Increase of twenty-five per cent, by the act of Dec. 16, 1819, included.
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SEC. V. COMMON INFORMERS AND PROSECUTORS.

30. Informers prosecuting suits on penal statutes.—Every informer

upon any penal statute shall exhibit his suit in proper person, and pur-

sue the same only by himself or by his attorney in court ; and that none

shall be admitted or received to pursue against any person or persons

upon any penal statute, but by way of information or original action,

and not otherwise ; nor shall have nor use any deputy or deputies at all

;

and that upon every such information which shall be exhibited, a special

note be made of the very day, month, and year, of the exhibiting thereof

into any office, or to any officer, which lawfully may receive the same,

without any manner of antedate thereof to be made, and that the same
information be accounted and taken to be of record from that time for-

ward, and not before. And be it likewise enacted, for the considera-

tion aforesaid, that no process be sued out upon any such information,

until the information be exhibited in form aforesaid ; and that upon every

such process shall be endorsed, as well the party's name that pursueth

the same process, as also the statute upon which the information in that

behalf made, is grounded. And that every clerk making out process

contrary to the tenor and provision of this act, shall forfeit and lose forty

shillings for every such offence ; the one half to be to the queen's majes-

ty, her heirs and successors, and the other half to the party against whom
any such defective process shall be awarded, to be recovered in any

court of record, by action of debt or information, in which no essoin, pro-

tection, injunction, or w^ager of law shall be permitted or allowed.

31. Compounding felony.—And be it further enacted, that no such

informer or plaintiff shall or may compound or agree with any person or

persons that shall offend, or shall be surmised to offend, against any

penal statute, for such offence committed, or pretended to be committed,

but after answer made in court unto the information or suit in that behalf

exhibited or prosecuted ; nor after answer, but by the order or consent of

the court in which the same information or suit shall be depending, upon

the pains and penalties hereafter in this present act set down and de-

clared : and that if any such informer or plaintiff as aforesaid, shall wil-

lingly delay his suit, or shall discontinue or be nonsuit in the same, or

shall have the trial or matter passed against him therein by verdict or

judgment of law; that then in every such case the same informer or

plaintiff shall yield, satisfy and pay unto the party defendant, his costs,

charges, and damages, to be assigned by the court in which the same

suit shall be attempted : for the recovery and execution whereof, every

such defendant shall immediately upon the same costs, charges, and

damages assigned, have his capias ad satisfac, fieri facias or elegit, to

be awarded unto him out of the same court in which the same shall be

so assigned as is aforesaid, as in other cases of execution.

32. Liability of informer for misbehavior.—And be it also enacted,

that if any person or persons (except the clerks of the court only, for

making out of process otherwise than is above pointed) shall offend in

suing out of process, making of composition or other misdemeanor, con-

30. 18 Eliz. 1576, v, 1, Schley 219. 32. 18. Eliz. 1576, v, 1, Schley 221.

31. lb. 3, ib. 220.
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trary to the true intent and meaning of this statute, or shall by color or

pretence of process, or without process, upon color or pretence of any

matter of offence, against any penal law, make any composition, or take

any money, reward, or promise of reward for himself, or to the use of any
other, without order or consent of some of her majesty's courts at West-

minster ; that then he or they so offending, being thereof lawfully con-

victed, shall stand on the pillory in some market-town, next adjoining

where the same offence shall be committed, in the open market-time,

and there remain by the space of two hours ; and shall, from and after

such conviction, forever be disabled to pursue or be plaintiff or informer

in any suit or information upon any statute popular or penal ; and shall

also for every such offence forfeit and lose ten pounds of lawful English

money ; the one half thereof to the queen's majesty, her heirs and suc-

cessors, and the other half to the party grieved thereby, to be recovered

in any court of record, by action of debt or information, in which no

essoin, protection, injunction, or wager of law, shall be permitted or

allowed : and that justices of oyer and terminer, justice of assize in their

circuits, and justices of peace in their quarter sessions, shall have full

power and authority to hear and determine all offences to be committed

or done contrary to the true intent and meaning of this present act.

33. Informers under the statutes against maiiitenance.—Provided al-

ways, and nevertheless be it enacted, that it shall and may be lawful to

and for any person or persons grieved by means of any manner of main-

tenance, champerty, buying of titles or embracery, to pursue upon any

the statutes provided and set forth against maintenance, champerty, buy-

ing of titles or embracery, as he or they might have done before the

making of this act, anything in this act contained to the contrary in any

wise notwithstanding.

34. Penalties given to persons certain, and not generally.—Provided

also, that this act shall not extend to any suit already depending, nor

shall restrain any certain person, body politic or corporate, to whom or

to whose use any forfeiture, penalty, or suit, is or shall be specially lim-

ited or granted by virtue of any statute, and not generally to any person

that will sue, but that every such certain person, body politic or corpo-

rate, which might sue or inform, as if this act were not made, may in

in such case sue, inform, and pursue, as he or they might have done if

this act were never had nor made.

35. Officers, when excepted,—And provided also, that neither this

act, nor any thing therein contained, shall in anywise extend to any such

officers of record, as have in respect of their offices heretofore lawfully

used to exhibit informations or sue upon penal laws, nor to any officers

informing or pursuing for matters only concerning his or their offices, but

that they and every of them may inform and pursue in that behalf, as

they might have done before the making of this act.

36. Plea ofgeneral issue.—If any information, suit or action shall be

brought or exhibited against any person or persons, for any offence com-

33. 18 Eliz. 1576, v, 5, Scldey 222. 35. 18 Eliz. 1576, v, 7, Schley 223.

34 lb. V, 6, ib. 36. 21 Jas.I,1623,iv, 4, ib. 239.
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mitted or to be committed, against the form of any penal law, either by

or on the behalf of the king or by any other, or on the behalf of the king

and any other, it shall be lawful for such defendants to plead the general

issue, that they are not guilty, or that they owe nothing, and to give such

special matter in evidence to the jury that shall try the same, which

matter being pleaded, had been a good and sufficient matter in law to

have discharged the said defendant or defendants against the said infor-

mation, suit or action, and the said matter shall be then as available to

him or them, to all intents and purposes, as if he or they had sufficiently

pleaded, set forth or alleged the same matter in bar, or discharge of such

information, suit or action.

SI. Prosecutions by collusion.—If any person or persons hereafter

sue with good faith any action popular, and the defendant or defendants

in the same action plead any manner of recovery of action popular in

bar of the said action, or else that the same defendant or defendants

plead, that he or they before that time barred any such plaintiff or plain-

tiffs in any such action popular, that then the plaintiff or plaintiffs in

action, taken with good faith, may aver that the said recovery in the

said action popular was had by covin, or else to aver that the said plain-

tiff or plaintiffs was or were barred in the said action popular by covin,

that then, if afterwards the said collusion or covin so averred be lawfully

found, the plaintiff or plaintiffs in that action sued with good faith, shall

have recovery according to the nature of the action, and execution upon
the same in like wise and effect, as though no such action afore had been

had : and moreover, that it is enacted and ordained by the authority

aforesaid, that in every such action popular, wherein the defendant or

defendants shall be lawfully condemned or attainted of covin or collu-

sion, as is aforesaid, that every of the same defendants have imprison-

ment of two years by process of capias and outlagary, to be sued within

the year after such judgment had, or at any time after, till the said

defendant or defendants shall be had and imprisoned, as is aforesaid, and
that as well at the king's suit, as of every other that will sue in that be-

half; and that no release of any common person hereafter to be made
to any such party, whether before or after any action popular, or indict-

ment of the same had or commenced, or made hanging the same action,

be in anywise available or effectual, to let or surcease the said action,

indictment, process, or execution : Provided, always, that no plaintiff or

plaintiffs be in anywise received to aver any covin in any action popular,

where the point of the same action, or else the covin or collusion, have
been once tried, or lawfully found with the plaintiff or plaintiffs, or against

them, by trial of twelve men, and not otherwise.

38. Bond for prosecution, ivhen required.—It shall not be lawful for

any magistrate to commit a criminal to jail for any offence against the

state, without first compelling the prosecutor to give bond and security

to prosecute according to law^

37. 4 Hen. VII, 1487, xx, Schley 143. 38. Dec. 10, 1803, sec. 2, Prince 288.
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ART. II. OF INDICTMENTS, ARRAIGNMENTS, TRIAL, VER-
DICT, JUDGMENT, AND EXECUTION.

Fourteenth Division of the Fenal Code.

SEC. I. INDICTMENTS.

• 39. Form of indictments.— [*§> i.] Every indictment or accusation of

the grand jury shall be deemed sufficiently technical and correct, which

states the offence in the terms and language of this code, or so plainly,

that the nature of the offence charged may be easily understood by the

jury. The form of every indictment or accusation shall be as follows:

" Georgia, county. The grand jurors, sworn, chosen and selected for

the county of , to wit,— , in the name and behalf of the citizens

of Georgia, charge and accuse A B, of the county and state aforesaid,

with the offence of , for that the said A B (here state the offence

and the time and place of committing the same, with sufficient certainty),

contrary to the laws of said state, the good order, peace, and dignity

thereof." If there should be more tlian one count, each additional count

shall commence with the following form :
" And the jurors aforesaid, in

the name and behalf of the citizens of Georgia, further charge and ac-

cuse the said A B, with having committed the offence of
,
(here

state the offence as before directed,) for that," &c.

40. Exceptions to indictments, when made.— ["§> ii.] All exceptions

which go merely to the form of an indictment, shall be made before trial;

and no motion in arrest of judgment shall be sustained for any matter

not affecting the real merits of the offence charged in such indictment.

41. Prosecutor when to pay costs— [<§> iii.] Upon every indictment,

the prosecutor's name shall be indorsed, who, upon the acquittal or dis-

charge of the person accused, shall be compelled to pay all costs which

have accrued, if the grand jury by their foreman, upon returning "no
bill," express it as their opinion that the prosecution was unfounded or

malicious ; or if the petit jury upon returning a verdict of " not guilty,"

shall express a similar opinion.

42. Costs when to he paid by the county.— [§ iv.] A person against

whom a bill of indictment shall be preferred, and not found true by the

grand jury ; or who shall be acquitted by the petit jury of the offence

charged against him or her, shall not be liable to the payment of the

costs ; and in all such cases, as also where persons liable by law for the

payment of costs, shall be unable to pay the same, it shall and may be

lawful for the officers severally entitled to such costs, to present an ac-

count therefor to the judge of the court in which the said prosecutions

were depending, which account being examined and allowed him, it shall

and may be lawful for said judge by an order of said court, to autho-

rize and direct the sheriff or clerk, to retain for his own use and to pay

to the attorney or solicitor-general, and other officers of the court, the

amount of their respective accounts, out of any monies by him received

for fines inflicted by the said court, or collected or [on] forfeited recogni-

zances.
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43. Defendant when to pay costs.—It shall not be lawful to demand

of defendants, on any indictments prosecuted in any of the superior

courts of this state, the payment of costs until after conviction on said

indictment by the jury.

44. Presentments of grand juries.—[^ v.] It shall be the duty of

the attorney or solicitor-general to prosecute on all presentments of grand

juries, where such presentment or presentments is or are for offences in-

dictable by law ; and the indorsement on the indictment by the attorney

or solicitor-general, that the same is founded on the presentment of a

grand jury, shall be sufficient, without any prosecutor's name appearing

on the indictment.

SEC. IT. APPEARANCE.

45. Non-appearance ofprincipal, recognizance forfeited.—When any

person or persons shall enter into any recognizance, or obligation, for the

appearance of another, to answer any indictment, information or present-

ment of a grand jury for any offence committed against the laws of this

state, or who shall be bound in any recognizance, bond, or obligation, to

prosecute or to answer to any criminal charge, or to give evidence in any

criminal case whatever, and shall fail to produce the body of his, her, or

their principal or principals, at the court, according to the tenor and effect

of said recognizance, bond, or obligation, when required so to do, then,

and in that case, it shall be the duty of the solicitor-gen-eral or prosecu-

ting officer, to the several courts of this state, to which said recognizance,

bond, or obligation shall be returnable, to forfeit said recognizance, bond,

or obligation, in the manner heretofore practised in this state.

46. Scire facias when issued, and judgment when entered.—It

shall be the duty of the clerks of the several superior courts aforesaid,

to issue a scire facias on all forfeited recognizances, bonds, or obliga-

tions, against the principal and security, which shall be served by the

sheriff or his deputy, under the same rules which govern service of writs

in civil cases, returnable to the next court from whence the scire facias

issued, and if no sufficient cause shall be shown to the contrary, judg-

ment shall be entered up by motion against the principal and security for

the penalty mentioned in said recognizance, bond, or obligation.

47. Continuance, when authorized.—If good cause be shown at that

term, but not such cause as amounts to an entire discharge of the prin-

cipal or his security, the scire facias shall stand to be answered to in

like manner at the next term, and if sufficient cause be not then shown,

judgment shall be entered up against principal and security, after which

the parties to said recognizance, bond or obligation, shall become absolute

debtors to the state for the sum or penalty mentioned in said recognizance,

bond or obligation : Provided, nothing herein contained shall affect the

rights of academies.

48. Surrender of principal hy security, at any time.—Security shall

43. Dec. 26, 1826, sec. 1, Prince 618. 47. Dec. 26, 1831, sec. 2, Prince 471.

45. lb. 1831, sec. 1, ib, 470. 48. lb. sec. 3, ib.

46. Ib. sec. 2, ib. 471.
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be at liberty to surrender their principal in vacation to the sheriff, or in

open court, in discharge of themselves from their liability.

49. Bail, how restricted.—It shall not be lawful for any person or

persons whomsoever, to ^ive bail more than twice for the same offence,

before trial therefor.

50. When persons under bond to keep the peace may be discharged,—
In all cases where any judge of the inferior court, or justice of the peace,

shall take a bond or bonds for the security of the peace, or where any

such judge or justice shall commit any person or persons charged with

an intent to violate the peace, to the common jail of the county, or any

other place of confinement, on account of the unwillingness or inability

of such person or persons to give such bonds, that then, and in such

case, it shall be the duty of said judge or justice forthwith to make
a return of such bond, together wiih the affidavit or affidavits and

other evidence on which the said bond was required, or in case of no

bond, to make a return of the affidavits and evidence on which the

person or persons were committed to jail to the next term of the su-

perior, inferior, or city court, which may first thereafter hold their sit-

tings : and it shall be the duty of the officer prosecuting for the state

in the said court, on the first day of the said term, or as soon thereafter as

he can be heard, to move the judge or judges presiding in the said court

to take the same into consideration, and it shall be the duty of the said

judge or judges, when the case is so presented to him or them, to ex-

amine the evidence so returned and presented, and if thereupon, he shall

be of opinion that there was no sufficient ground for requiring such

bond, or for the imprisonment of such person or persons, then and in

such case, the said judge or judges are hereby required to cause the bond

or bonds so taken to be cancelled, or to discharge the said person or per-

sons from confinement, as the case may be ; and if he shall be of opin-

ion that there was no reasonable ground for requiring such bond or

bonds, to order and direct that the prosecutor shall pay all the costs

and expenses of the said proceedings, which costs shall be collected and

recovered in the same manner as fees of witnesses are : Provided, that

if the said judge or judges shall have any doubt upon the evidence

presented, he or they may receive additional affidavits from either of the

parties touching the conduct of the parties in relation to the causes from

which such proceedings originated.

SEC. III. ARRAIGNMENTS,

51. Arraignments for minor offences.— [<§> vi.] No person indicted,

unless it be for an offence which may, on conviction, subject him or her

to death, or imprisonment in the penitentiary for the term of three years

or more, shall be put for his or her arraignment in the bar dock, or other

place set apart in the court-room for the arraignment of prisoners.

52. When copy ofindictment and list ofivitnessesfurnishedprisoner

.

—
[<§> VII.] Every person charged with a crime or offence which may sub-

ject him or her on conviction to death, or imprisonment in the peniten-

49. Dec. 24, 1832, sec. 1, Prince 473. 50. Dec. 24, 1827, sec. 1, Prince 618.
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tiary, for the term of three years or more, shall be furnished previous

to his or her arraignment, with a copy of the indictment, and a list of the

witnesses who gave testimony before the grand jury.

53. When copy only furnished at request.— [<§> viii.] Every person

charged with an offence, shall, at his or her request, or the request of

his or her counsel, be furnished with a copy of the indictment, and a

list of the witnesses who gave evidence before the grand jury.

54. Form of arraignment.— [•§> ix.] Upon the arraignment of a pris-

oner, the indictment shall be read to him or her, and such prisoner

shall be required to answer whether he or she is guilty or not guilty

of the offence charged in the said indictment, which answer or plea

shall be made orally by the prisoner or his or her counsel : and if he or

she shall plead guilty, such plea shall be immediately recorded on the

minutes of the court by the clerk, together with the arraignment ; and

the court shall pronounce upon such prisoner the judgment of the law,

in the same manner as if such prisoner had been convicted of the offence

by a verdict of the jury ; but at any time before judgment is pronounced,

such prisoner may withdraw the plea of guilty, and plead not guilty, and

such former plea shall not be given in evidence against him or her, on his

or her trial.

55. Prisoner standing mute or pleading guilty.—["^x.] If the pris-

oner upon being arraigned shall plead '' not guilty," or shall stand mute,

the clerk shall immediately record upon the minutes of the court the

plea of not guilty, together with the arraignment, and such arraignment

and plea shall constitute the issue between the prisoner and the people

of this state.

56. Demurrers and special pleading must he in writing.— [*§> xi,] If

the prisoner upon being arraigned shall demur to the indictment, or

plead to the jurisdiction of the court, or in abatement, or any special

plea in bar, such demurrer or plea shall be made in writing ; and if such

demurrer or plea shall be decided against such prisoner, then such priso-

ner may nevertheless plead and rely on the general issue of not guilty.

57. Issue may he recorded afterwards.— [<§> xii.] If the clerk shall

fail or neglect to record the arraignment and plea of the prisoner at the

time the same is made, it may and shall be done at any time afterwards

by order of the court, and this shall cure the error or omission of the clerk.

58. Entry on the indictment.—\^ xiii.] The arraignment and plea

or answer of the prisoner shall be entered on the indictment by the at-

torney or solicitor-general, or other person acting as prosecuting officer

on the part of the people of this state.

59. Prisoner not to he arraigned in fetters.— ['^ xiv.] No prisoner

shall be brought into court for arraignment or trial, tied, bound, or fet-

tered, unless the court shall deem it necessary during his or her arraign-

ment or trial. And if the health of the prisoner, or other circumstances,

should lender it more convenient to the prisoner and his counsel that he

or she should not be placed for his or her arraignment, or during his or

her trial, within the bar dock, or other place assigned In the court room

for prisoners, the court may grant the indulgence of removing the pris-

oner to any other place In the court room, or contiguous to it, requested

by the prisoner, or his or her counsel.
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SEC. IV. TRIAL AND EVIDENCE.

60. Trial ofcrimes punishable with death, or imprisonment in the pen-

itentiary.— [<§> xv.] Every person indicted for a crime or offence which

may subject him or her, on conviction, to death, or four years' imprison-

ment, or longer, in the penitentiary, may peremptorily challenge twenty

of the jurors empannelled to try him or her ; and every person indicted

for an offence which may subject him or her, on conviction, to imprison-

ment in the penitentiary for any lime less than four years, may peremp-

torily challenge twelve of the jurors empannelled to try him or her; and

the state shall be allowed one-half the number of peremptory challenges

allowed the prisoner.

61. Trial of crimes punishable with fine or imprisonment.—Upon the

trial of any person or persons for an offence which subjects the offender

to fine or imprisonment in the common jail, or both, at the discretion

of the court, it shall be the duty of the court before. whom he or she is

tried, to have a pannel of twenty-four jurors made up from the petit jurors

in attendance, or by summoning talesmen, of which pannel the defend-

ant shall have the right to challenge seven, and the state five jurors, and

the remaining twelve jurors shall try the defendants.

62. Juries declared judges of the law and fact ; no new trial after

acquittal.— [*5> xvi.] On every trial of a crime or offence contained in

this code, or for any crime or offence, the jury shall be judges of the law

and the fact, and shall in every case give a general verdict of " guilty,"

or " not guilty," and on the acquittal of any defendant or prisoner, no

new trial shall on any account be granted by the court.

63. Indictments may be tried at the first term.— [<§> xvii.] Every per-

son against whom a bill of indictment is found, shall be tried at the term

of the court the indictment is found, unless the absence of a material

witness or witnesses, or the principles of justice, should require a post-

ponement of the trial, and then the court shall allow a postponement of

trial until the next term of the court; and the court shall have power to

allow the continuance of criminal causes from term to term, as often as

the principles of justice may require, upon sufficient cause shown on

oath.

64. Trial of crimes not capital may be demanded at first term.—
[§ XVIII.] Any person against whom a true bill of indictment is found

for an offence not affecting his or her life, may demand a trial at the

term when the indictment is found, or at the next succeeding term there-

after, which demand shall be placed upon the minutes of the court ; and

if such person shall not be tried at the term when the demand is made,

or at the next succeeding term thereafter, provided that at both terms

there were juries empannelled and qualified to try such prisoner, then he

or she shall be absolutely discharged and acquitted of the offence charged

in the indictment.

65. Nolle prosequi, when not to be entered.— [§ xix.] No nolle prose-

qui shall be entered on any bill of indictment, after the case has been

submitted to the jury, except by the consent of the defendant.

61. Dec. 24, 1836, sec. 1, Prince 667.
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66. Petit juror^s oath in criminal cases.—[^ xx.] In all criminal

cases, the following oath shall be administered to the petit jury, to wit:

—

*' You shall well and truly try the issue formed upon this bill of indict-

ment between the state of Georgia and A B, who is charged (here state

the crime or offence) and a true verdict give according to evidence : so

help you God."
67. Witnesses^ oath.— [<§>xxi.] The following oath shall be adminis-

tered to witnesses in criminal cases, viz.—" The evidence you shall give

to the court and jury upon the trial of this issue between the state of

Georgia and A B, who is charged with (here state the crime or offence)

shall be the truth, the whole truth, and nothing but the truth: so help

you God."
68. Witnesses^ oath before the grand jury.— [<§> xxii.] And the fol-

lowing oath shall be administered to witnesses intended to be sent before

the grand jury :
" The evidence you shall give the grand jury on this

bill of indictment (or presentment as the case may be) (here state the

case) shall be the truth, the whole truth, and nothing but the truth : so

help you God."

69. Staters witnesses, when allowed compensation.—Any person or

persons who may be compelled by subpoena, or recognizance, to attend

any of the superior courts of this state, as a witness on the part of the

state, in counties other than where such person or persons reside, shall

receive for each day, while he or she may be in attendance on said court,

the sum of two dollars, and the like sum of two dollars for every thirty

miles he, she, or they may travel in going to and returning from said

court, which said several sums shall be taxed in the bill of costs, and paid

for out of the county funds, in such county as the case may be pending,

as soon as such case may be disposed of by said court.

70. Witnesses entitled to pay although the party be acquitted.—Any
person or persons who may attend the supe»rior courts as above directed,

shall be entitled to such pay as is therein stipulated, whether there be a

conviction of the defendant or not, upon his making affidavit before some
judge of the superior, or justice of the inferior court, or justice of the

peace, to the number of days which he or she has been in attendance on

said court, and the number of miles he or she will travel in coming to

and returning from said court, which said affidavit must be signed by the

presiding judge, and countersigned by the clerk of said court, and in that

case, it shall become a warrant on the county treasurer, or clerk of the

inferior court of such county wherein the witness has been in attend-

ance.

71. Costs, how collected.—Nothing herein contained shall be so con-

strued as to prevent the cost being collected in the same manner as here-

tofore pointed out by law, from any defendant or defendants in state

cases.

72. Witnesses^ costs paid by cleric, how refunded.—So much of said

costs, when collected, as has been paid out by the county treasurer, or

the clerk of the inferior court, to witness or witnesses who may reside

69. Dec. 30, 1836, sec. 1, Prince 476. 71. Dec 30. 1836, sec. 3, Frince 476.

70. lb. sec. 2, ib. 72. lb. sec. 4, ib. 477.
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without the limits of such county, shall be paid over by the sheriff or

clerk of the superior court, to such county treasurer or clerk of the inferior

court, as may have paid the same, and be applied to county purposes.

73. Injured peTsons declared competent witnesses.—[§ xxii.] In every

case in this code, the person whose property has been stolen, injured or des-

troyed, taken away, or fraudulently converted or conveyed, or whose name
hath been forged to any instrument, or who hath received a personal inju-

ry, shall be a competent witness on the trial of the offender or offenders.

74. Restitution of goods stolen.—1( any felon or felons hereafter do

rob, or take away any money, goods or chattels, from any of the king's

subjects, from their person or otherwise, within this realm, and thereof

the said felon or felons be indicted, and after arraigned of the same fel-

ony, and found guilty thereof, or otherwise attainted by reason of evidence

given by the party so robbed, or owner of the said money, goods, or

chattels, or by any other by their procurement, that then the party so

robbed, or owner, shall be restored to his said money, goods and chattels
;

and that as well the justices of gaol-delivery, as other justices, afore

whom any such felon or felons shall be found guilty, or otherwise attainted

by reason of evidence given by the party so robbed, or owner, or by any

other by their procurement, have power, by this present act, to award,

from time to time, writs of restitution for the said money, goods, and chat-

tels, in like manner as though any such felon or felons were attainted at

the suit of the party in appeal.

75. Sentence of imprisonment on several indictments, how executed.

— [<§> XXIII.] Where a person shall be prosecuted and convicted on more

than one indictment, and the sentences are imprisonment in the peniten-

tiary, such sentences shall be severally executed, the one after the expi-

ration of the other ; and the judge shall specify in each the time when
the imprisonment shall commence and the length of its duration.

76. Appropriation of fines.—[§ xxiv.] All fines imposed by this act,

not otherwise appropriated by this code, shall be paid over by the clerks

of the superior court to the county treasurer, or in counties where there

are no treasurers, to clerks of the inferior courts for county purposes,

except the county of Chatham, where the said fines shall be paid over

to the corporation of the city of Savannah ; and the clerks of the infe-

rior court shall keep a fair account of the fines so received, and the time

when received, and the names of the persons from whom the said fines

were collected.

77. Fines, when collected.— [<§> xxv.] Every fine imposed by the court

under the authority and by virtue of this act, shall be immediately paid,

or within such reasonable time as the court may grant.

78. When jury may recommend the penalty.— [<§> xxvi.] In all cases

where the term of punishment in the penitentiary is discretionary, the court

shall determine that punishment, paying due respect to any recommend-
ation which the jury may think proper to make in that regard.

79. Removal of convicts to the penitentiary.—[^ xxvii.] Every person

convicted in any county of this state of any crime or offence punishable

with confinement in the penitentiary, shall, as soon as possible after con-

viction, together with a copy of the record of his or her conviction and

74. 21 Hen. VIII, 1529, xi, Schley 157.
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sentence, be safely removed and conveyed to the said penitentiary, by a

guard to be sent therefrom for that purpose, and therein to be safely kept

during the term specified in the judgment and sentence of the court.

80. Sentence of convicts.—When any person shall be convicted in

any court in this state, of a crime or misdemeanor hereafter to be com-
mitted, which shall subject him, her, or them to imprisonment and labor

in the penitentiary of this stale, the judge before whom such trial and
conviction may be had, shall sentence the person so convicted to hard

labor for such period of time as he is authorized by the penal code of

this state, in the penitentiary of this state, or at such other place or

places as the governor of the state may thereafter direct.

81. Clerk to notify Tceeper of the penitentiary of convictions,—
[<§» XXVIII.] In all cases where persons are convicted and sentenced to

imprisonment in the penitentiary, it shall be the duty of the clerks of the

superior courts of the respective counties where such persons may be

convicted and sentenced, to inform the principal keeper of the peniten-

tiary immediately thereafter by mail, or by private conveyance, where
there is no post office in the county, of the conviction and sentence of

said convict, and that he or she is detained in the county jail, or under

guard, as the case may be, subject to the order of the keeper aforesaid.

82. Trial ofprisonersfor escapingfrom the penitentiary.— [<§> xxix.]

The trial of prisoners escaping from the penitentiary, shall be had for

such escape, before the superior court of Baldwin county, and prisoners

so escaping shall remain in the penitentiary, and be treated as other con-

victs, after their apprehension, until such trial shall take place ; and

upon such trial the copies of the records transmitted to the keeper of the

penitentiary relative to the former trials of such prisoners, shall be pro-

duced and filed of record in the said superior court of Baldwin county.

83. Convicts to he confined in jail until conveyed to the penitentiary.

—[§ XXX.] When any person may be convicted of any offence which
may subject him or her to confinement in the penitentiary, it shall be

the duty of the presiding judge by his sentence, to order the convict into

custody to be safely kept in jail, or if there be no jail in the county,

then in the nearest jail, or under a suitable guard, until he or she shall

be demanded by a guard, to be sent from the penitentiary for the pur-

pose of conveying such convict to the said penitentiary.

84. No benefit of clergy.—[^ xxxi.] No person convicted of a crime

in this state, shall be allowed the benefit of clergy ; and in all cases

where the penalty of death is annexed to a crime, the convict shall suffer

that punishment.

85. Punishment with death to he hy hanging.— [<§> xxxii.] The sen-

tence of death shall be executed by publicly hanging the offender by the

neck until he or she is dead.

86. Judges to suggest amendrnenis to the penal code.— [<§> xxxiii.] It

shall be the duty of the judges of the superior courts, to make a special

report annually to the governor of this state previous to the meeting of

the general assembly, and by him to be submitted to the legislature, of

all such defects, omissions, or imperfections in this code, as experience

on their several circuits may suggest.

80. Dec. 23, 1843, sec. 1, Fam. 60.
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87. Crimes to he punished under existing laws.— [<§> xxxiv.] All

crimes and offences committed shall be prosecuted and punished under

the laws in force at the time of the commission of such crime or offence,

notwithstanding the repeal of such laws before such trial takes place.

88. Limitation of time for prosecution of indictments.— [*§> xxxv.] In-

dictments for murder may be found and prosecuted at any time after the

death of the person killed. In all other cases, (except murder,) where

the punishment is death, or perpetual imprisonment, indictments shall be

filed and found in the proper court within seven years next after the

commission of the offence, and at no time thereafter. In all other felo-

nies, the indictments shall be found and be filed in the proper court within

four years next after the commission of the offence, and at no time there-

after. And in all other cases where the punishment by law is fine or im-

prisonment, or fine and imprisonment in the common jail of the county,

indictments shall be found and filed in the proper court within two years

after the commission of the offence, and at no time thereafter : Provided,

nevertheless, that if the offender shall abscond from this state, or so con-

ceal himself that he cannot be arrested, such time during which such

offender has been absent from the state, or concealed, shall not be com-

puted or constitute any part of the said several limitations : Provided, also,

that all crimes heretofore committed, shall be governed by the like limi-

tations, to be computed from the first day of June next.

89. Unknown offenders may be prosecuted whenever found.—The
time prescribed in the thirty-fifth section, and fourteenth division of the

penal code of this state, within which indictments shall be filed and found,

shall not extend to those cases in which the offender or offenders is or

are unknown.

SEC. V. VERDICTS, JUDGMENT, EXECUTION, AND OTHER CRIMINAL

PROCEEDINGS.

90. Conviction on circumstantial evidence.—[xxxvi.] When a person

shall be convicted on circumstantial evidence alone, of a crime, the pun-

ishment of which is death, the judge before whom th^ conviction takes

place, or who passes the sentence of the law on the convict, shall have

the power to commute the punishment of death for that of imprisonment

and labor in the penitentiary, during the natural life of the said convict.

91. Stay of execution in cases of insanity.— [<§> xxxvii.] If after any

convict shall have been sentenced to the punishment of death, he shall

become insane, the sheriff of the county with the concurrence and assist-

ance of the inferior court thereof, shall summon a jury of twelve men to

inquire into such insanity, and if it be found by the inquisition of such

jury, that such convict is insane, the sheriff shall suspend the execution of

the sentence directing the death of such convict, and make report of the

said inquisition and suspension of execution to the presiding judge of the

district, who shall cause the same to be entered on the minutes of the su-

perior court of the county where the conviction was had. And at any

time thereafter, when it shall appear to the said presiding judge, either by
inquisition or otherwise, that the said convict is of sound mind, the said

judge shall issue a new warrant directing the sheriff to do execution of

89. Dec. 31, 1838, sec. 1, Pam. 166.
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the said sentence on the said convict, at such time and place as the said

judge may appoint and direct in said warrant, which the sheriff shall be

bound to do accordingly. And the said judge shall cause the said new
warrant and other proceedings in the case, to be entered on the minutes

of the said superior court.

92. Stay of execution offemale convicts pregnant.—[§ xxxviii.] If

a female convict sentenced to the punishment of death, shall be found

pregnant with child, the sheriff, with the concurrence and assistance of

the inferior court, shall select one or more physician or physicians, who
shall make inquisition, and if upon such inquisition it appear that such

female convict is quick with child, the sheriff shall suspend the execution

of the sentence directing the death of such female, and make report of

the said inquisition and suspension of execution to the presiding judge of

the district, who shall cause the same to be entered on the minutes of the

superior court of the county where the conviction was had. And at any
time thereafter when it shall appear to the said presiding judge, that the

said female convict is no longer quick with child, he shall issue a new
warrant directing the sheriff to do execution of the said sentence at such

time and place as the said judge may appoint and direct in the said war-

rant, which the sheriff shall be bound to do accordingly. And the said

judge shall cause the said new warrant and other proceedings in the case

to be entered on the minutes of the said superior court.

93. Duty of court in default of execution.— [<§> xxxix.] Whenever
for any reason, any convict sentenced to the punishment of death, shall

not have been executed pursuant to such sentence, and the same shall

stand in full force, the presiding judge of the superior court where the

conviction was had, on the application of the attorney or solicitor-general

of the district, or other person prosecuting for the state, shall issue a

habeas corpus to bring such convict before him ; or if such convict be at

large, said judge, or any judicial officer of this state, may issue a warrant

for his apprehension ; and upon the said convict being brought before

the said judge, either by habeas corpus or under such warrant, he shall

proceed to inquire into the facts and circumstances of the case, and if no

legal reason exist against the execution of such sentence, such judge shall

sign and issue a warrant to the sheriff of the proper county, commanding

him to do execution of such sentence at such time and place as shall be

appointed therein, which the said sheriff shall do accordingly. And the

judge shall cause the proceedings in such case to be entered on the minutes

of the superior court of the county.

94. Court to specify time and place of execution.—[§ xl.] When-

ever any convict shall be sentenced to the punishment of death, the

court shall specify the time and place of execution in such sentence,

which time shall not be less than twenty days, nor more than sixty days

from the time of the sentence, except in the case of a female convict

who is quick with child at the time, In which case the court may and

shall appoint some day that will arrive after she shall have been delivered

of such child.

95. Offences committed on boundary lines, where tried.—[§ xli.]

When any offence shall be committed on the boundary line of two coun-

ties. It shall be considered and adjudged to have been committed In either
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county, and an indictment for such offence may be found and tried, and

^conviction thereon may be had in either of said counties.

96. Death ensuingfrom an act done in another county , ivhere tried.—
[^ XLii.] When any mortal wound shall be given, or any poison shall

be administered, or any other means shall be employed in one county

by which a human being shall be killed, who shall die thereof in another

county, the indictment shall be found, and the offender shall be tried in

the county where the act was performed or done from which the death

ensued.

97. Lunatic and insane "persons, when not to he tried.— [*§> xliii.] No
lunatic or person afflicted with insanity shall be tried, or put upon his

trial, for any offence, during the time he is afflicted with such lunacy or

insanity.

98. When jury may not find the attempt.— [*§> xliv.] No person shall

be convicted of an assault with intent to commit a crime, or of any other

attempt to commit any offence, when it shall appear that the crime in-

tended, or the offence attempted, was actually perpetrated by such per-

son at the time of such assault, or in pursuance of such attempt.

99. When jury may find the attempt.— [xlv.] Upon the trial of

an indictment for any offence, the jury may find the accused not guilty of

the offence charged in the indictment, but guilty of an attempt to com-

mit such offence, without any special count in said indictment for such

attempt: Provided the evidence before them will warrant such finding.

100. Sentence of convicts for second offence.— \^ xlvi.] If any per-

son who has been convicted of an offence, and sentenced to confinement

and labor in the penitentiary, shall afterwards commit a crime punishable

by confinement and labor in the penitentiary, and be thereof lawfully

convicted, such convict shall be sentenced to undergo and suffer the long-

est period of time and labor prescribed for the punishment of such offence

of which he stands convicted.

101. Penitentiary convicts, when competent witnesses.—fxLvii.] On
the trial of any convict in the penitentiary for the crimes of escape and

mutiny, or either of them, any other prisoner or convict not included in

the same indictment, shall be a competent witness ; and the infamy of

his character and of the crime of which he has been convicted, shall be

exceptions to his credit only.

102. Penitentiary imprisonment disqualification to hold office.—
[<§> XLix.] Any person sentenced to confinement and labor in the peni-

tentiary, is and shall be thereby rendered incapable of holding or exer-

cising any public or private office, trust, power or authority, and any such

held by him shall become and be vacant by virtue of such sentence.

103. Prosecutors may not serve as jurors.—No indictor shall be put

in inquests upon deliverance of the indictees of felonies or trespass, if he

be challenged for that same cause by him which is so indicted.

104. (Questions on voire dire.—On all trials for crimes or offences

where the punishment is death, or imprisonment and labor in the peni-

tentiary, any juror may be put on his voire dire, and the following ques-

tions shall be propounded to him, viz., " Have you, from having seen

103. 25 Edw. Ill, 1350 iii, Schley 124. 104. Dec. 27, 1843, sec. 2, Fam. 138.
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the crime committed, or having heard any part of the evidence delivered

on oath, formed and expressed any opinion in regard to the guilt or inno-

cence of the prisoner at the bar ?" If the juror shall answer in the nega-

tive, the following question shall be propounded to him :
" Have you

any prejudice or bias resting on your mind, for or against the prisoner

at the bar?" And if the juror shall so answer these questions as to

make him a competent juror, the state or the prisoner may nevertheless

have the right to put such juror upon his trial in the manner pointed out

by law, and to prove such juror incompetent.*

105. Joint defendants may be tried sejjarately.— [§ l.] When two

or more defendants shall be jointly indicted for any offence, any one de-

fendant may be tried separately, except such offences as require the

action and concurrence of two or more to constitute the crime, and in

such cases the defendants shall be tried jointly.

106. Two or more joint offenders may be tried without the others.—
It shall be lawful for the several superior courts in this state, when
any person shall be arraigned before any of the aforesaid courts, charged

with any offence which requires the joint action and concurrence of

two or more persons to commit the same, it shall be lawful for said supe-

rior courts to try any two or more of such persons so offending.

107. Opprobrious words may be proven in defence.— [<§> li.] On the

"trial of any indictment for an assault or an assault and battery, the defend-

ant may give in evidence to the jury any opprobrious words, or abusive

language used by the prosecutor, or person assaulted or beaten ; and

such words and language may or may not amount to a justification, ac-

cording to the nature and extent of the battery, all whicli shall be deter-

mined by the jury.

108. Oath of inquest of insanity.— [<§> lii.] On the trial of the

question of insanity, arising after the person shall have been condemned
to die, provided for by the thirty-seventh section of this code, the follow-

ing oath shall be administered to the jury, to wit : ''You and each of

you do solemnly (swear or affirm) that you will well and truly try this

issue of insanity between the state and A B, now condemned to die,

and a true verdict give according to evidence, so help you God."

109. Evidence when reduced to writing.—[§ liii.] That on the trial

of all cases where the party if found guilty would be subjected to con-

finement in the penitentiary, or to any greater punishment, it shall be

the duty of the presiding judge to have the testimony given in said cases

taken down [in writing] ; and in the event of the jury returning a ver-

dict of guilty,the testiinony shall be entered on the minutes of the court,

or a book to be kept for that purpose.

110. Transcript of evidence to accompany application for 'pardon.—
In all cases of application for pardon or reprieve, a certified copy of such

evidence shall accompany such application.

106. Dec. 28, 1836, sec. 1, Trince 667. 110. Dec. 9, 1819, sec. 2, Prince 214.

* The first section of this act repeals the 48lh section of this division of the

penal code.
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ART. III. CONTEMPTS OF COURT, AND ATTEMPTS TO
COMMIT CRIMES.

Fifteenth Division of the Penal Code.

SEC. I. CONTEMPTS OF COURT.

111. Power of courts to punish for contempts.— [<§> i.] The power of

the several courts of law and equity in this state, to issue attachnnents and

inflict summary punishments for contempts of court, shall not extend to

any cases, except the misbehavior of any person or persons in the pre-

sence of the said courts, or so near thereto as to obstruct the admin-

istration of justice, the misbehavior of any of the ofScers of said courts

in their official transactions, and the disobedience or resistance by any

officer of said courts, party, juror, witness, or any other person or per-

sons to any lawful writ, process, order, rule, decree, or command of the

said courts.

SEC. II. ATTEMPTS TO COMMIT CRI3IES.

112. Attempts to commit crimes, how punished.— [<§> 11.] If any per-

son shall attempt to commit an offence prohibited by law, and in such

attempt shall do any act towards the commission of such offence, but

shall fail in the perpetration thereof, or shall be prevented or intercepted

from executing the same, such person so offending shall be indicted for

a misdemeanor, and on conviction thereof, shall, in cases where no provi-

sion is otherwise made in this code or by law for the punishment of such

attempt, be punished as follows :

113. Punishment for attempt to commit capital offence.—First, If

the offence attempted to be committed be such as is punishable by law

with death, the person convicted of such attempt shall be punished by
imprisonment and labor in the penitentiary for any time not less than

two years, nor more than seven years.

114. Punishment for attempting offence punishable in the peni-

tentiary four years.—Second, If the. offence attempted to be commit-

ted be punishable by law by imprisonment and labor in the peniten-

tiary for a time not less than four years, the person convicted of such

attempt shall be punished by imprisonment and labor in the penitentiary

for any time not less than one, nor more than four years.

115. Punishment for attempting offence punishable in the peniten-

tiary two years.—Third, If the offence attempted to be committed be

such as is punishable by law by imprisonment and labor in the peni-

tentiary for a time not less than two years, the person convicted of such

attempt shall be imprisoned in the penitentiary at labor for the term of

one year.

116. Punishment for attempting offence punishable in the peniten-

tiary one year.—Fourth, If the offence attempted to be committed be

punishable by law by imprisonment and labor in the penitentiary, or for

a time not exceeding one year, the person convicted of such attempt
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shall be punished by fine not exceeding five hundred dollars, or impri-

sonment in the common jail, or both, at the discretion of the court.

117. Punishment for attempting offences punishable with fine or

imprisonment.—Fifth, If the offence attempted to be committed be

punishable by law by fine not exceeding five hundred dollars, or impri-

sonment in the common jail, or both, the person convicted of such

attempt shall be punished by fine, or imprisonment in the common jail,

at the discretion of the court.



TITLE II.

SLAVES AND FREE PERSONS OF COLOR.

CHAPTER XXXII.

SLAVES AND PATROLS.

ANALYSIS.

ART. I. PRIVILEGES AND DISABIL-
ITIES OF SLAVES.

SEC. I. SLAVES ; SUITS FOR FREEDOM.

1. Persons declared slaves.

2. Slaves suing for their freedom.

3. Burden of proof on plaintiff.

4. Defendant must produce ward of the

plaintiff.

5. Commencement of suit ; bond and secu-

rity, when required.

6. Applicant required to give bond at time

of filing affidavit.

7. Proceedings, where returned.

8. Issue, how tried.

9. Proceedings where plaintiff prevails.

SEC II. TRIAL OF COLOR.

10. Tribunal for trial of questions of citizen-

ship.

IL Mode of trial.

12. Parties may be made at any time.

13. Two special juries must concur before

final judgment,

14. One-eighth ofnegro blood may be proven.

SEC III. MANUMISSION OF SLAVES.

15. Slaves manumitted only by the legisla-

ture.

16. Penalty for manumitting slaves.

17. Deeds of manumission not to be re-

corded.

Manumitting clause not to exclude the

balance from record.

Penalties increased ; appropriation of

proceeds and penalties.

Instruments manumitting slaves void.

Persons executing deeds of manumission,

how punished.

18

19

20
21

22 Slaves manumitted, how arrested and
disposed of.

SEC IV. SECURITY OF SLAVE PROPERTY.

23. Owners and agents of vessels to give

bond.

24. Packets and regular traders to give bond
annually.

25. Amount and form of bond.

26. Bond, where deposited.

27. Suits on bonds, how instituted.

28. Suits, in whose name entered.

29. When complainant may use copy.

30. Liability of owner or agent for non-
compliance.

31. Steamboats and other craft excepted.
32. When bond not forfeited.

SEC V. INFIRM SLAVES.

33. Duty of inferior court in regard to infirm
slaves.

34. Charges and expenses, by whom paid.

SEC VI. RESTRICTIONS AND PROHIBITIONS OF
SLAVES.

35. Slaves not allowed to labor for them-
selves.

36. Appropriation of fines.

37. Slaves not allowed to rent houses.

38. Slaves not allowed to keep boats, or
traffic or trade.

39. Stolen property found in possession of
slaves to be restored.

40. Masters may give slaves written per-
mission to trade.

41. Slaves when not allowed to administer
medicine.

42. Slaves not allowed to keep firearms or
other weapons.

51
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43. Patrols may seize weapons in possession

of slaves.

44. Any person may seize weapons in pos-

session of slaves.

45. When slaves may be apprehended with

or without a ticket.

46. Slaves refusing to be examined, how
punished.

47. More than seven men slaves not allowed

to travel together.

48. Meetings of slaves prohibited.

49. Negroes not to assemble under pretence

of divine worship.

50. Slaves to have overseers.

51. Written permits, when required.

52. Time and place to be designated.

ART. IL PATROLS.

SEC. I. APPOINTMENT OF PATROLS

53. Justices to appoint patrols.

54. Patrol divisions, how laid off.

55. Persons liable to perform patrol duty.

56. Penalty for neglect to layoff patrol divi-

sions.

57. Patrol divisions to be advertised.

58. List of patrols.

59. Masters to provide servants liable to

patrol duty with equipments.

60. Performance of patrol duty.

6L Substitutes, when authorized.

62. Females exempted.

SEC. II. DUTY AND LIABILITY OF PATROLS.

63. Captains of patrols, how appointed
;

power and authority.

64. Equipment of patrols.

65. When required to ride patrol.

66. Patrols may search for ofTensive weapons
and fugitive slaves.

67. Drunkenness when on patrol duty, how
punished.

68. Plea of general issue, when authorized.

69. Neglect of patrol duty.

70. Return of defaulters.

71. Neglect of duty by captain of patrol.

ART in. RUNAWAY SLAVES.

SEC I. APPREHENSION OF RUNAWAY SLAVES.

72. Apprehended slaves how disposed of.

73. Duty and liability of officer receiving

apprehended slave.

74. Fugitive slaves in custody, at whose
charge maintained.

75. Mileage allowed persons delivering run-

away slaves.

76. Fees allowed officer for receiving into

custody runaway slaves.

77. When sale of slave authorized.

78. Penalty for refusing to receive into cus-

tody runaway slaves.

79. Plea of general issue, when authorized.

80. Construction of patrol law.

8L Persons maimed in apprehending run-

away slaves.

SEC. II. DUTY OF JAILERS.

82. Jailers to advertise runaway slaves.

83. When not claimed, to be advertised by
the sheriff".

84. When runaway slave may be sold by
the sheriff".

85. Owner appearing within the year, enti-

tled to net proceeds.

86. Sheriff to notify owners.

87. Reward for runaway slave to be paid

before delivery.

88. Liability of jailer for neglect of duty.

ART. I. PRIVILEGES AND DISABILITIES OF SLAVES.

SEC. I. SLAVES ; SUITS FOR FREEDOM.

1. Persons declared slaves.—All negroes, Indians, mulattoes, or mus-

tizoes, who now are, or hereafter shall be in this province, (free Indians

in amity with this government ; and negroes, mulattoes, or mustizoes,

who now are or hereafter shall become free excepted,) and all their issue

and offspring born, or to be born, shall be, and they are hereby declared

to be, and remain forever hereafter absolute slaves, and shall follow the

condition of the mother, and shall be taken and deemed in law to be

chattels personal in the hands of their respective owners or possessors,

and their executors, administrators, and assigns, to all intents and pur-

poses whatsoever.

2. Slaves suing for their freedom.—Provided always, that if any

person or persons whatsoever, on behalf of any negro, Indian, mulatto, or

mustizoe, do apply to the chief justice, or justices of his majesty's

1. May 10, 1770, sec. 1, Prince 777. 2. May 10, sec. 1, Frince 111.
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general court, by petition, either during the sitting of said court, or be-

fore the chief justice or any of the justices of the same court, at any

time in the vacation, the said chief justice, or any of the said justices,

shall be, and he and they is and are hereby empowered to admit any

such person, so applying, to be guardian for any negro, Indian, mulatto,

or mustizoe, claiming his or her freedom, and such guardian shall be ena-

bled, entitled, and capable in law, to bring an action of trespass, in the

nature of ravishment of ward, against any person or persons who shall

claim property in, or shall be In possession of any such negro, Indian,

mulatto, or mustizoe ; and the defendant or defendants, shall and may
plead the general issue on such action brought, and the special matter

may and shall be given in evidence, and upon general or special verdict

found, judgment shall be given according to the very right of the cause,

without having any regard to any defect in the proceedings, either in

form or substance, and if judgment shall be given for the plaintiff, a spe-

cial entry shall be made, declaring that the ward of the plaintiff is free,

and the jury shall assess damages which the plaintiff's ward hath sus-

tained, and the court shall give judgment, and award execution against

the defendant for such damages, with full costs of suit, but in case judg-

ment shall be given for the defendant, the said court is hereby fully em-
powered to inflict such corporeal punishment, not extending to life or

limb, on the ward of the plaintiff, as they in their discretion shall think fit.

3. Burden of proof on plaintiff.—Provided always, that in any ac-

tion or suit, to be brought in pursuance of the direction of this act, the

burthen of the proof shall lie on the plaintiff, and it shall always be pre-

sumed that every negro, Indian, mulatto, or niustlzoe, (except as before

excepted), is a slave, unless the contrary can be made appear.

4. Defendant must produce ward of the plaintiff.—In every action

or suit to be brought by any such guardian as aforesaid^ appointed pursu-

ant to the direction of this act, the defendant shall enter into a recogni-

zance, with one or more sufficient sureties, to the plaintiff, in such sum
as the said general court shall direct, with the condition that he shall

produce the ward of the plaintiff at all times when required by the court,

unless such defendant shall prove upon oath to the satisfaction of the

said court, his inability to produce such ward, and that whilst such action

or suit shall be depending and undetermined, the ward of the plaintiff

shall not be abused or misused.

5. Commencement of suit ; bond, and security, when required.—It

shall and may be lawful for any justice of the inferior court of any county

of this state, upon the complaint of any free white person upon oath,

showing that he has good reason to believe, and does believe that any

person or persons of color are free, and are fraudulently and illegally

held in slavery, the said oath to be made in the county where the persons

owning such slave may reside, to issue his warrant, directed to the sheriff

of said county, or any lawful constable thereof, requiring the said sheriff

or constable, as the case njay be, to arrest the person or persons so hold-

in » such person or persons of color in slavery, as well also the persons

3. May 10, 1770, sec. 1, Prince 777. 5. Dec. 25, 1837, sec. 1, Pam. 248.

4. lb. sec. 2, ib.
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of color, and cause the same to be brought before him, that due inquiry

into all the circumstances of the case may be had : and if, upon such

examination, the said justice shall be satisfied that there is probable

ground to believe that such person or persons of color are improperly

and illegally held in such a state of slavery, it shall be his duty to require

such person or persons so holding and illegally detaining such person or

persons of color to enter into bond with two or more good and sufficient

securities, payable to such person giving such information and filing such

affidavit as the prochein ami of said persons of color, in a sum of double

the amount of the value of said person or persons of color would be if

they were slaves, conditioned for the delivery of said person or persons

of color, and a compliance with the final order and decree to be had in

such cases, to be instituted agreeable to the provisions of the act for the

freedom of the same, and further conditioned that said person or persons

of color shall not be removed beyond the limits of said state, and on their

failure to enter into such bond as aforesaid, it shall and may be lawful for

the said justice aforesaid to cause the said person or persons of color to

be delivered to the person filing the said affidavit, on his giving bond with

two or more good and sufficient securities payable to such person or per-

sons holding said person or persons of color to the said pretended owner,

as also for the paym.ent of the value of their hire and use of the same:

Provided, it should appear on the trial of the said suit, that such person

or persons of color were slaves, and not illegally held in slavery ; and

also further conditioned, not to remove or attempt to remove such person

or persons of color from the limits of said county and state.

6. Applicant required to give bond at the time of Jiling ajffidavit.—
It shall be the duty of the said justice of the inferior court before whom
such complaint shall be made, and before whom such affidavit shall be

filed, to require of the party making the same to enter into bond with one

or more sufficient securities, in a sum not less than the reasonable value

of the person or persons of color, for whose freedom he, she, or they, is

or are about to sue, payable to the person or persons charged with hold-

ing illegally such person or persons of color as aforesaid, conditioned to

pay all damages that may be sustained by the owner of such person or

persons of color in suing out of the same, as also all costs that may
accrue thereon in the event it shall appear, on the trial of the same, that

such person or persons of color are not entitled to their freedom, and are

slaves.

7. Proceedings, where returned.—It shall be the duty of the said jus-

tice, before whom such affidavit is made and such examination is had, to

reduce the same to writing, and return the same, together with all the

proceedings had thereon, twenty days before the sitting of the court, to

the clerk of the superior court of the county wherein such examination

was had, who shall docket the case or cases, stating the names of the

parties, wdierein the party filing said affidavit shall be plaintiff, and the

persons charged as holding said person or persons of color illegally shall

be defendants, and it shall be the duty of the prochein ami to file his

petition to said court, stating the grounds upon which said negro claims

6. Dec. 25, 1837, sec 2, Pam. 249. 7. Dec. 25, 1837, sec. 3, Pam. 249.
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his right to freedom, which shall contain the facts set forth in the said

examination, which said issue shall stand for trial as all other actions or

suits at common law : Provided, that the applicant may assume any new
grounds at the time, by giving three months notice to the adverse party.

8. Issue, how tried.—The superior court to which any case involving

the right to freedom of any person of color shall be returned, shall cause

the parties, according to the foregoing provisions of this act, to make up

said issue, and shall be tried by a jury as at common law trials in other

cases, but either party being dissatisfied with the verdict, shall be per-

mitted to enter an appeal by the payment of costs, without giving bond

and security as in other cases.

9. Proceedings where plaintiff prevails.—Should it appear upon the

final trial of the case that the said person or persons of color were free,

and entitled to their freedom, it shall be the duty of the said court to

order such person or persons of color to be set at liberty, and a guardian

or guardians to be appointed as is now regulated by law.

SEC. II. TRIAL OF COLOR.

10. Tribunal for trial of questions of citizenship).—The several

superior courts of this state shall have jurisdiction over questions of citi-

zenship which may arise in cases hereinafter provided,

11. Mode of trial.—It shall and may be lawful for any free white

citizen to file his petition in said court, as in suits of a civil nature, against

any person who may claim to exercise the rights and privileges of a free

white citizen of this state, in which he shall distinctly allege that such

person so claiming to exercise and enjoy the rights and privileges afore-

said is of mixed blood, and not a free white citizen, to which the clerk

of said court shall annex a process, and a copy thereof be served on the

defendant, in the manner as now provided for in cases on the common
law side of said court : Provided, that before filing such petitions the

person filing the same shall make oath that the facts set forth in it are

true according to his or her belief or knowledge.

12. Parties may be made at any time.—At any time any suits may
hereafter be pending under the authority of this act, it shall be lawful

for any person to make him or herself a party to it, and to prosecute the

same, subject to all the liabilities, as though he or she had commenced
such suit.

13. Tivo special juries must concur before final judgment.—All suits

instituted as herein provided, shall be tried by a special jury, at the first

term of the court to which the same may be returnable, unless con-

tinued according to the rules and practice of said court ; and that final

judgment shall not be rendered, either for or against the defendant, until

there shall be two concurring verdicts, as in cases of divorce, according

to the laws now in force ; and the final judgment so rendered, shall be

deemed and held in all the courts of this state as conclusive upon the

rights and privileges of said defendant.

8. Dec. 25, 1837, sec. 4, Pam. 249. 11. Dec. 19, 1840, sec. 2, Pam. 32.

9. lb. sec. 5, ib. 250. 12. lb. sec. 3, ib. 32.

10. Dec. 19, 1840, sec. 1, ib. 32. 13. Ib. sec. 4, ib. 33.



806 SLAVES AND FREE PERSONS OF COLOR.

14. One-eighth of negro blood may he proven.—On the trial of any

suit hereafter to be instituted by the authority of this act.it shall be law-

ful for the plaintiff to prove that the defendant is descended from, and

stands in the third degree or generation to hiin or her who was or is not a

free white citizen of this state, or of any other state whose constitution

and laws tolerate involuntary slavery, or that said defendant has one-eighth

of neo^ro or African blood in his or her veins.

SEC. III. MANUMISSION OF SLAVES.

15. Slaves manumitted only by the legislature,—It shall not be lawful

for any person or persons to manumit or set free any negro slave or slaves,

any mulatto, mustizoe, or any other person or persons of color, who may
be deemed slaves at the time of the passing of this act, in any other man-
ner or form, than by an application to the legislature for that purpose.

16. Penalty for manumitting slaves.—If any person or persons shall,

after the passing of this act, set free any slave or slaves, in any other

manner or form than the one prescribed herein, he shall forfeit for every

such offence two hundred dollars, to be recovered by action of debt, or

indictment, the one half of the said sum to be applied to the use of the

county in which the offence may have been committed, the other half to

the use of the informer or informers ; and the said slave or slaves so man-
umitted and set free, contrary to the true meaning and intent of this act,

shall be still to all intents and purposes as much in a state of slavery as be-

fore they were manumitted and set free by the party or parties offending.

17. Deeds of manumission not to be recorded.—It shall not be lawful

for the clerks of the superior courts, or any other officer of the state, to

enter on record in any book of record by them kept, any deed of manu-
mission or other paper which shall have for object the manumitting and
setting free any slave or slaves, and the party offending herein shall for-

feit for every deed or other paper so recorded the sum of one hundred

dollars, to be recovered by action of debt, or indictment in any court

having cognizance thereof, the one half to be paid to the party who shall

sue or prosecute for the same, and the other half to the use of the county

where the offender may reside.

18. Manumitting clause not to exclude the balance from record.—
The third section of the said act, hereinbefore referred to, shall be con-

strued to extend to inhibit the recording only of so much of any instru-

ment (as is therein described) as shall relate to the manumitting or set-

ting free of any slave or slaves.

19. Penalties increased; appropriation of proceeds and penalties.—
The act hereinbefore referred to, shall be strictly enforced, but the penal-

ties therein prescribed, except where the same shall be otherwise provided

for by this act, shall be increased to five hundred dollars for each and

every offence inhibited by the said act, and shall, together with such

penalties as are prescribed by this act, and tlie proceeds of all sales di-

14. Dec. 19, 1840, sec. 5, Pam. 33. 17. Dec. 5, 1801, sec. 3, Prince 787.

15. Dec. 5, 1801, sec. 1, Prince 787. 18. Dec. 19, 1818, sec. 2, ib. 795.

16. Ib. sec. 2, ib. 19. Ib. sec. 1, ib.
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reeled hereby, after deducting costs, be appropriated, one half to the

use of the person suing or prosecuting for the same, and the other half to

the use of the county in which the offence is committed, except in the

city of Savannah, where the half of such penalties hereby appropriated

to the use of the county, shall be appropriated and paid over to the use

of that corporation.

20. Instruments manumitting slaves void.—All and every will and testa-

ment, deed, whether by way of trust or otherwise, contract, agreement,

or stipulation, or other instrument in writing, or by parol, made and ex-

ecuted for the purpose of effecting or endeavoring to effect the manu-
mission of any slave or slaves, either directly by conferring or attempting

to confer freedom on such slave or slaves, indirectly or virtually, by al-

lowing and securing or attempting to allow and secure to such slave or

slaves the right or privilege of working for his, her, or themselves, free

from the control of the master or owner of such slave or slaves, or of en-

joying the profits of his, her, or their labor or skill, shall be, and the same
are hereby declared to be utterly null and void.

21. Persons executing deeds of manumission, how punished.—And
the person or persons so making or executing any such deed, contract,

agreement, stipulation, or other instrument in writing, or by parol, and

all and every person or persons concerned in giving or attempting to give

effect thereto, whether by accepting the trust thereby created, or attempt-

ed to be created, or in any other way or manner whatsoever, shall be

severally liable to a penalty not exceeding one thousand dollars, to be

recovered in the manner hereinafter pointed out.

22. Slaves manumitted, how arrested and disposed of.—And each

and every slave or slaves, in whose behalf such will or testament, deed,

contract, agreement, or stipulation, or other instrument in writing, or by
parol, shall have been made, shall be liable to be arrested by warrant,

under the hand and seal of any magistrate of this state, and being there-

of convicted in the manner hereinafter prescribed, shall be liable to be

sold as a slave or slaves, by public outcry, and the proceeds of such

sales shall be appropriated in the manner prescribed by the first section

of this act.

SEC. IV. SECURITY OF SLAVE PROPERTY.

23. Owners and agents of vessels to give bond.—It shall be the duty

of all persons owning, chartering, or acting as agents of any vessel or

vessels trading or sailing from any of the ports within the limits of Geor-

gia, to any other port or ports not within the limits of Georgia, to give

bond and security to the justices of the Inferior court of the counties in

which such ports may be, as often as, and whenever such vessel or

vessels may depart from said ports, for the faithful observance, on the

part of the captains, supercargoes, and crews of such vessel or ves-

sels, of the right of property claimed and exercised by the citizens of

Georgia over their slaves, and to insure and Indemnify said citizens from

any and all losses incurred in consequence of the abduction or escape of

20. Dec. 19, 1818, sec. 4, Prince 795. 22. Dec. 19, 1818, sec. 4, Prince 795.

21. lb. sec. 4, ib. 23. Dec 11, 1841, sec. 1, Pam. 125.
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their slave or slaves, by such vessel or vessels, which security (to be

given aforesaid) shall be residents within the state of Georgia.

24. Packets and regular traders to give bond annually.—Whenever
any ship or other vessel shall ply as a packet or regular trader from any

port within the limits of Georgia, to any other port without said limits,

then and in that case it shall be lawful for the owner, charterer or agent,

as the case may be, to give bond and security, once annually, instead of

giving such bond at each and every departure of said ship or other vessel.

25. Amount andform of bond.—It shall and may be lawful for, and

it is hereby declared to be the duty of said justices of [the] inferior court,

acting by themselves or a majority of them, or by and through the clerk

of the inferior court of said counties, to require and receive from the

owner or owners, charterer or charterers, agent or agents of such vessel

or vessels, a bond, with good and sufficient security, in the sum of one

thousand dollars, for the purpose above herein expressed, and which said

bond shall be taken in the form following, said justices or their clerks

filling up the blanks with the names of the parties, their vessels, &c.
Georgia, county : Know all men by these presents, that we
are held and firmly bound unto the justices of the inferior court of

county, for the time being, and to their successors in office, in the just

and full sum of one thousand dollars, for the true payment of which, we
bind ourselves, our heirs, executors, and administrators, jointly and sever-

ally, firmly by these presents, sealed with our seals and dated this— day

of—-18—

.

The condition of the above obligation Is this : that whereas the ship

, (or other vessel, as the case may be,) master, now in the

port of , county of
,.

is about to depart from said port to

the port of , in the , and the above bound is

owner, (or charterer or agent, as the case may be.) Now, if the said ship

, master, shall not, or doth not abduct, or take, conceal,

and carry away, contrary to the laws of Georgia, or be used or employed

in concealing and carrying away, without the limits of Georgia, either

knowingly or unknowingly, wilfully or unwilfully, any slave or slaves,

the property of a citizen or citizens of the state of Georgia, whenever

she departs from, or leaves the said port, then the above obligation to

be null and void, otherwise to remain and be of full force and effect.

In witness whereof, we have hereunto set our hands and seals, this

day and date above written. [l. s.]

In presence of [l. s.]

26. Bond, where deposited.—The bond or obligation so taken and ex-

ecuted, shall be and remain in the clerk's office of the inferior court of

the county from which said vessel or vessels may or shall depart, for

and during the space of four calendar months ; and in the event that no

complaint or information be given within said four months, of any proba-

ble violation or forfeiture of said bond or obligation, then and in that

case, said bond or obligation shall be given up to the party executing the

same, or to his or their securities, to be cancelled and destroyed.

27. Suits on bond, how instituted.—But If, on the contrary, com-

24. Dec. 11, 1841, sec. 2, Pam. 126. 26. Dec. 11, 1841, sec. 4, Pam 127.

25. lb. sec. 3, ib. 27. lb. sec. 4, ib.
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plaint and information be made within said time by any citizen or citi-

zens, setting forth the loss of his, her, or their slave or slaves, in the way
herein and before alluded to, and which said complaint and information

shall be sworn to by the party or parties making the same, stating the

name of the vessel, and the time when such slave or slaves were sup-

posed to be abducted, concealed, or conveyed away out of the state of

Georgia, contrary to the laws of said state, and in violation of the rights

of property, together with such other probable or certain facts as the par-

ty or parties applying, may reasonably expect to prove ; then and in

that event, the justices of the inferior court, to whom such bond or obli-

gation was made and executed, or the clerk of the court having the cus-

tody of the same, shall deliver said bond or obligation to the party ap-

plying, for the purpose of suit being instituted in the superior court of

the county wherein such owner, charterer, or agent may reside.

28. Suits, in whose name entered.—And it is hereby expressly declared

that suit shall be commenced in the name and style of the justices of

the inferior court of county, for the use of
,
(naming the

person who makes complaint, and swears to the loss of his, her, or

their slave or slaves.)

29. When complainant may use copy,— In case more than one com-
plaint and information be made, according to the terms and requisitions

of the preceding section, against the same vessel, and for a violation or

forfeiture of the same bond or obligation, [a copy] may and shall be made
and certified to be a true copy to each and every applicant, which copy

shall be used and be as valid as the original for all purposes involving the

action or commencement of the suit at law.

30. Liability of owner or agent for non-compliance.—If any owner,

charterer, or agent of any vessel or vessels, shall neglect or refuse to com-
ply with the provisions of this act, as before recited and contemplated,

he or they may be prosecuted before the superior court in the county in

which he or they shall reside for a misdemeanor, and on conviction of

the same, be sentenced to pay a fine at the discretion of the court, one-

half to the prosecutor, the otlier half to be paid to the county ; and the

said owner, charterer, or agent, shall be moreover made and held respon-

sible for the loss of any slave or slaves so absconded, concealed, and
conveyed away out of the state of Georgia, by any vessel or vessels

owned, chartered, or controlled by the owner, charterer, or agents there-

of, as fully and completely as if such owner, charterer, or agents had

given bond, and the same had been violated and forfeited in terms of

this act ; and the party or parties injured and complaining, is or are

hereby authorized to proceed with his action at law upon making the

necessary complaint and information, as prescribed in section fourth of

this act, to obtain satisfaction for such loss.

31. Steamboats and other craft excepted.—No part of this act shall

be held to effect steamboats, or small craft or other vessels owned in the

slave-holding states, plying between the ports within the limits of the

state of Georgia and the ports of the adjoining slave-holding states, or

the territory of Florida.

28. Dec. 11, 1841, sec. 4, Pam. 127. 30. Dec. Jl, 1841, sec. 6, Pam. 127.

29. lb. sec. 5, ib. 31. lb. sec. 7, ib.
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32. When bond not forfeited.—If any vessel or craft shall depart from

any port of this state, having any slave on board who may be concealed

without the knowledge and consent of the master of said craft or vessel, and

the said master of said vessel shall return said slave without unnecessary

delay or detention to his or her owner, at the port from whence said vessel

sailed, that then, and in such case, the said bond shall not be forfeited.

SEC. V. INFIRM SLAVES.

33. Duty of inferior court in regard to infirm slaves.—It shall be

the duty of the inferior courts of the several counties in this state, on re-

ceiving information on oath, of any infirm slave or slaves being in a suf-

fering situation from the neglect of the owner or owners of such slave or

slaves, to make particular inquiries into the situation ofsuch slave or slaves,

and render such relief as they in their discretion may think proper.

34. Charges and expenses, by whom paid.—The said, courts may,
and they are hereby authorized, to sue for and recover from the owner
or owners of such slave or slaves, the amount that may be appropriated

for the relief of such slave or slaves, in any court having jurisdiction of

the same.*

SEC. VI. RESTRICTIONS AND PROHIBITIONS OF SLAVES.

35. Slaves not allowed to laborfor themselves.—If the owner or own-
ers of any slave, shall permit such slave, for a consideration or otherwise,

to have, hold, and enjoy the privilege of laboring, or otherwise transact-

ing business for him, her, or themselves, except on their own premises,

such owner or owners shall, for every such weekly offence, forfeit and

pay the sum of thirty dollars, except in the cities of Savannah and
Augusta, and the town of Sunbury.

36. Appropriation offines.—The several fines and penalties imposed

in pursuance of this act, or the before recited act,f shall in no one in-

stance exceed the sum of thirty dollars, and shall be recovered before a

justice of the peace, in the usual form of a liquidated demand ; a moiety

thereof shall be applied to the use and benefit of such person or persons

as shall sue for and recover the same, and the other moiety thereof shall,

within thirty days thereafter, be transmitted by the justice of the peace,

before whom the same shall be recovered, to the clerk of the inferior

court of the county where he resides, in support of the funds thereof.

37. Slaves not allowed to rent houses.—No slave or slaves shall be

permitted to rent or hire any house, room, store, or plantation, on his or

her own account, or to be used or occupied by any slave or slaves ; and

any person or persons who shall let or hire any house, room, or planta-

32. Dec. 11, 1841, sec. 8, Pam. 128. 35. Dec. 10, 1803, sec. 2, Prince 788.

33. Dec. 12, 1815, sec. 1, Pn«ce 791. 36. lb. sec. 3, ib.

34. Ib. sec. 2, ib. 37. May 10, 1770, sec. 37, ib. 785.

* For Georgia infirmary, see ante chap. vii. p. 206.

t Act of May 10, 1770. See succeeding paragraphs of this section.
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tion to any slave or slaves, or to any free person, to be occupied by any

slave or slaves, every person so offending shall forfeit and pay to the

informer, a sum not exceeding twenty pounds.

38. Slaves not allowed to keep boats, or traffic or trade.—It shall

not be lawful for any slave so to buy, sell, trade, traffic, deal or barter

for any goods or commodities, (except as before excepted,) nor shall any

slave be permitted to keep any boat, periagua, or canoe, or to raise,

breed, or keep, for the use and benefit of such slave, any horses, mares,

and neat cattle, under pain of forfeiting all the goods and commodities

which shall be so bought, sold, trafficked, traded, dealt, or bartered for

by any slave, and of all the boats, periaguas, canoes, horses, or cattle

which any slave shall keep, raise, or breed, for the particular use,

benefit, and profit of such slave. And it shall and may be lawful for

any person or persons whatsoever to seize, and take away from any

slave, all such goods, commodities, boats, periaguas, canoes, horses,

mares, or neat cattle, and to deliver the same to any justice of the peace,

nearest to the place where the seizure shall be made ; and such justice

shall take the oath of such person who shall make any such seizure,

concerning the manner of seizing and taking the same, and if the said

justice shall be satisfied that such seizure hath been made according to

the directions of this act, he shall pronounce and declare the goods so

seized as aforesaid to be forfeited, and shall order the same to be sold at

public outcry, and the moneys arising from such sale shall be disposed of

and applied as is hereinafter directed.

39. Stolen property found in possession of slaves to he restored.—
Provided, always, that if any goods shall be seized which come to the

possession of any slave by theft, finding, or otherwise, without the know-
ledge, privity, consent, or connivance of the persons who have a right

to the property or lawful custody of any such goods, the same shall

be restored on such persons, making oath before any justice as aforesaid,

who is hereby empowered to administer such oath to the effect or in the

following words :
" I, A. B., do sincerely swear that I have a just and

lawful right or title to certain goods, seized and taken by C. D., out of

the possession of a slave named E., that I did not directly or indirectly

permit or suffer the said slave, or any other slave whatsoever, to keep

and employ the said goods for the use, benefit, or profit of any slave

whatsoever, or to sell, barter, or give away the same, but that the same
goods were in possession of the said slave by theft, finding, or otherwise,

or to be kept bona fide for the use of E. F., a free person, and not for the

use or benefit of any slave whatsoever : so help me God.'' Which
oath shall be taken as the case shall happen.

40. Masters may give slaves written permission to trade,—Provided,

also, that it shall be lawful for any person being the owner, or having

the care and government of any slave who resides, or is usually em-
ployed in any part of this province, without the limits of any town, to

give license or permission to sell, exchange or barter in Savannah or

elsewhere within this province, the goods or commodities of the owner

38. May 10, 1770, sec. 35, Prince 784. 40. May 10, 1770, sec. 35, Prince 784.

39. lb. sec. 35, ib.
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or other person having the care and government of such slave. Provided,

that in such license or permission the quantity and quality of the goods

and commodities with which such slave shall be intrusted, be par-

ticularly and distinctly set down and specified, and signed by the owner
or other person having the care or government of such slave, or by some
other person by his or their order and direction.

41. Slaves ivhen not allowed to adminisier medicine.—No negroes or

other slaves shall hereafter be suffered or permitted to administer any
medicine or pretended medicine to any other slave, but at the instance

or direction of some white person owning or having the care and man-
agement of the slave, to whom the same is to be administered ; and in

case any negro or other slave shall offend herein, he or she shall, upon
complaint and proof thereof made to any justice of the peace, suffer

corporeal punishment not exceeding fifty stripes.

42. Slaves not allowed to keep firearms or other weapons.—It shall

not be lawful for any slave, unless in the presence of some white person,

to carry and" make use of firearms, or any offensive weapon whatso-

ever, unless such slave shall have a ticket or license in writing, from his

master, mistress, or overseer, to hunt and kill game, cattle, or mischievous

birds, or beasts of prey, and that such license be renewed once every

week, or unless there be some white person of the age of sixteen years

or upwards in the company of such slave, when he is hunting or shoot-

ing, or that such slave be actually carrying his master's arms to or from

his master's plantation, by a special ticket for that purpose, or unless such

slave shall be found in the daytime actually keeping off birds within the

plantation to which such slave belongs, lodging the same gun at night

within the dwelling-house of his master, mistress, or white overseer:

Provided, always, that no slave shall have liberty to carry any gun, cut-

lass, pistol, or other offensive weapon abroad at any time between Satur-'

day evening after sunset, and Monday morning before sunrise, notwith-

standing a license or ticket for so doing.

43. Patrols may seize weapons in possession of slaves.—In case any

or either of the patrols established, or to be established within this prov-

ince, by virtue of the said act, on searching and examining any negro

house for offensive weapons, firearms and ammunition, shall find any

such, or in case any person shall find any slave using or carrying fire-

arms or other offensive weapons, contrary to the intent and meaning of

this act, such patrol, or person or persons, may lawfully seize and take

away such offensive weapon, firearms and ammunition ; but before the

property thereof shall be vested in the person or persons who shall seize

the same, such person or persons shall within three days* next after such

seizure go before a justice of the peace, and shall make oath of the man-
ner of taking thereof, and if such justice of the peace after such oath

made, or upon due examination, shall be satisfied that the said firearms,

offensive weapon, or ammunition, shall have been seized according to

the directions, and agreeable to the true intent and meaning of this act,

41. May 10, 1770, sec. 17, Prince 780. 43. Dec. 24, 1768, sec. 2, Prince 776.

42. Dec. 24, 1768, sec. 1, ib. 776.

* " Forty-eight hours." Act of May 10, 1770, sec. 22, Prince 781.
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the said justice shall by certificate under his hand and seal declare them

forfeited, and that the property is lawfully vested in the person or per-

sons who seized the same : Provided, always, that no such certificate

shall be granted by any justice of the peace, until the owner or owners

of such firearms or other offensive weapon so seized as aforesaid, or the

overseer or overseers who shall or may have the charge of such slave or

slaves from whom such firearms or other offensive weapon so taken or

seized, shall be duly summoned to show cause why the same should not

be condemned as forfeited, or in case of non-appearance, until three days*

after the service of such summons, and oath made of the service thereof

before the said justice.

44. Amj person may seize weapons in possession of slaves.—It shall

not be lawful for any slave to carry and make use of firearms, or any

offensive weapon whatsoever, unless there be some white person of the

age of sixteen years or upwards in the company of such slave when he

is hunting or shooting, or unless such slave be found in the daytime

actually keeping off birds or killing beasts of prey within the plantation

to which such slave belongs, lodging the same gun at night witliin the

dwelling-house of his. master, mistress, or white overseer; and in case

any person shall find any slave using or carrying firearms or other

offensive weapon contrary to the true intention of this act, such person

may lawfully seize and take away such offensive weapon or firearms.

45. When slaves may be apprehended iviih or without a ticket.—And
as it is absolutely necessary to the safety of this province, that all due

care be taken to restrain the wandering and meeting of negroes and other

slaves, at all times, and more especially on Saturday nights, Sundays,

and other holydays, and their using and carrying mischievous and dan-

gerous weapons, or using and keeping drums, horns, or other loud instru-

ments, which may call together or give sign or notice to one another of

their wicked designs and intentions j and that all masters, owners, and

others, may be enjoined diligently and carefully to prevent the same : Be
it enacted, that it shall be lawful for any peson whomsoever to appre-

hend and take up any negro or other slave that shall be found out of the

plantation of his or their master or owner at any time, especially on Satur-

day nights, Sundays, or other holydays, not being on lawful business

and with a ticket from their master, or not having a white person with

them ; and the said slave or slaves met or found out of the plantation of

his or their master or mistress, though with a ticket, if he or they be

armed with such offensive weapons aforesaid, him or them to disarm,

take up, and whip ; and whatsoever master or owner or overseer shall

permit or suffer his or their slave or slaves at any time hereafter to beat

drums, blow horns, or other loud instruments, or whosoever shall suffer

and countenance any public meeting, or feasting of strange slaves in their

plantations, shall forfeit thirty shillings sterling for every such offence,

upon conviction or proof as aforesaid : Provided an information or other

suit be commenced within one month after forfeiture thereof.

46. Slaves refusing to be examined^ howpunished,—If any slave, who

44. May 10, 1770, sec. 22, Prince 781. 46. May 10, 1770, sec. 5, Prince 778.

45. lb. sec. 36, ib.

* " Forty-eight hours."
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shall be out of the house or plantation where such slave doth live, or is

usually employed, without some white person in company with such

slave, shall refuse to submit to the examination of any white person, it

shall be lawful for any such white person to pursue, apprehend, and

moderately correct such slave.

47. More than seven men slaves 7iot allowed to travel together.—No
men slaves exceeding seven in number shall hereafter be permitted to

travel together in any highroad in this province, without some white per-

son with them ; and it shall and may be lawful for any person or persons

who shall see any men slaves exceeding seven in number without some
white person with them as aforesaid, travelling or assembled together in

any highroad, to apprehend all and every such slaves, and to whip them,

not exceeding twenty lashes on the bare back.

48. Meetings of slaves prohibited.— It shall and may be lawful for

every justice assigned to keep the peace in this province, within his re-

spective parish, upon his own knowledge, or information received, either

to go in person, or by warrant or warrants directed to any constable or

other person, to command to their assistance any number of persons as

they shall see convenient to disperse any assembly or meeting of slaves

which may disturb the peace or endanger the safety of his majesty's sub-

jects ; and every slave which shall be found and taken at any such meet-

ing as aforesaid, shall and may, by order of such justice, immediately be

corrected without trial, by receiving on the bare back not more than

twenty-five stripes with a whip, switch, or cowskin ; and such justice,

constable, or person as aforesaid, are hereby authorized and empowered
to search all suspected places for arms, ammunition, or stolen goods, and

to apprehend and secure all such slaves as they shall suspect to be guilty

of any crimes or offences whatsoever, and to bring them to speedy trial

according to the direction hereafter given by this act: and in case any

constable or other person shall refuse to obey or execute any of the war-

rants or precepts of such justices, or any of them, within their several

parishes, or shall refuse to assist the said justice or constable, or any of

them, when commanded and required, such person and persons shall

forfeit and pay for every such offence, a sum not exceeding five pounds

sterling, to be recovered by a warrant under the hand and seal of any

other justice of the peace.

49. Negroes not to assemble under pretence of divine worship.—No
congregation or company of negroes shall, under pretence of divine wor-

ship, assemble themselves contrary to the act for regulating patrols.

50. Slaves to have overseers.—Every owner or owners who may keep

on any plantation the number of ten slaves or more, over the age of six-

teen, shall be compelled to keep a white man capable of bearing arms, as

an overseer, manager, or superintendent, on said plantation, under the

penalty contained in the said forty-third section so repealed.

51. Written permits, when required.—No person whatsoever, shall

permit or suffer any slave under his or their care or management, and who
lives or is employed in any town in this province, to go out of the limits

47. May 10, 1770, sec. 38, Prince 785. 50. Dec. 20, 1823, sec. 2, Prince 800.

48. lb. sec. 7, ib. 778. 51. May 10, 1770, sec. 3, ib. 778.

49. Dec. 13, 1792, sec. 2, ib. 615.
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of the said town or towns, or any such slave who Hves in the country,

to go out of the plantation to which such slave belongs, or in which plan-

tation such slave is usually employed, without a ticket signed or sub-

scribed by the master or other person having the care or charge of such

slave, or by some other person by his or their order, direction and consent

;

and every slave which shall be found out of any town in this province, if

such slave lives or is usually employed there, or out of the plantation to

which such slave belongs, or in which such slave is usually employed, if

such slave lives in the country, without a ticket, as aforesaid, or without

a white person in his or her company, shall be punished with whipping

on the bare back, not exceeding twenty lashes.

52. Time and place to he designated.—It shall be the duty of every

owner, overseer, trustee, guardian, or other person or persons having con-

trol of any slave or slaves, or free persons of color, in granting or giving

written permits to the same, to set forth the time allowed for their ab-

sence, and distinctly designate the place or places where such slaves or

free persons of color desire to visit.

ART. II. PATROLS.

SEC. I. APPOINTMENT OF PATROLS.

53. Justices to appoint patrols.—The justice or justices of the peace

in each captain's district in this state, shall be and they are hereby

authorized and required to appoint patrols for their respective districts,

make out a schedule of all persons liable to do patrol duty, and at the

first justice's court in their district, or in five days thereafter, they shall

organize patrol companies as the law directs, and exercise all the powers

in doing so, and enforcing the same, that are vested in the captains of

the district companies or other militia officers for neglect of duty, to be

subject to like penalties or forfeitures.

54. Patrol divisions, how laid off.—Every captain or commanding
officer of a company of foot militia throughout this province, is hereby

authorized, empowered, and required, severally and respectively, to sum-
mons together his inferior officers, if any such there be, and they shall in

concert subdivide and distinguish his company district into as many other

convenient patrol divisions as they shall think most proper and consist-

ent with the extent and situation of their general company district, and

so as the riding over any such patrol division may not exceed twelve

miles in extent, which said subdivided divisions, severally and respec-

tively, shall thenceforth be the patrol divisions, unless the same shall be

thought necessary to be altered by the officers aforesaid.

55. Persons liable to perform patrol duty.—And wherein the owners

of settled plantations, as well as the other inhabitants of any such patrol

division, as well alarm men as others of horse and foot, between the

age of sixteen and sixty years, shall be subject to the patrol duty of that

division, and shall either by themselves in person, or by others employed

52. Dec. 21, 1839, sec. 1, Pam. 186. 54. Nov. 18, 1765, sec. 1, Prince 772.
53. Dec. 20, 1830, sec. 1, Prince 605. 55. lb. sec. 1, ib.
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for that purpose, do their patrol duty regularly and successively, accord-

ing to the true intent and meaning of this act.

56. Penalty for neglect to lay off patrol divisions.—And in case

any captain or commanding officer shall omit or fail to subdivide and dis-

tinguish his company district in manner hereinbefore enjoined, or after-

wards at any muster-day, or within five days after such muster-day, shall

neglect to prick off the several patrols as is hereinafter directed, that

then every such captain or commanding officer so failing shall respec-

tively be subject to and pay the penalty of five pounds sterling, to be

recovered by warrant of distress under the hand and seal of any justice

of the peace for the parish where such offence shall be committed, and

sale of the offender's goods ; and which sum shall be paid to the commis-

sioners of the roads within such parish, and be by them applied towards

repairing the bridges and causeways within the same.

57. Patrol divisions to be advertised.—And that the owners of set-

tled plantations and inhabitants within each company district may the

better know to what patrol division they severally belong, the captains

and commanding officers aforesaid shall, within ten days after making out

the same, cause copies thereof, signed by them, to be affixed at the

church and meeting-house doors, or other public places in their several

districts, and shall cause another copy thereof to be entered in a book

by the clerk of their company, that any person concerned may from

time to time have recourse to the same.

58. List of patrols.—The captains or commanding officers of each

company of foot militia shall in their districts make out, and keep from

time to time, a special patrol list for every subdivided and distinct patrol

division, in which list shall be inserted the names of all owners of settled

plantations being within the same, as well women* as men, and as well

alarm men as others, as also the names of all the male white inhabitants:

Provided, that every person having several plantations settled in this

province shall not be subject to, or obliged to do patrol duty in those

divisions where such plantations lie other than in such in which he or she

shall usually reside.

59. Masters to provide servants liable to patrol duty with equip-

ments.—Provided, also, that the masters and employers of all white male

servants, who by this act are obliged to do patrol duty, shall, and they

are hereby directed and obliged to furnish such servants with a horse and

furniture for such service, and that under the penalty of one pound, to

be recovered and applied in like manner as the penalties on captains or

commanding officers in this act before mentioned.

60. Performance of patrol duty.—All persons, male or female,*

whose names shall be enlisted as aforesaid, shall be liable to perform the

patrol duty of their respective divisions, severally, successively, and in

turns ; and on every muster-day, the captains or commanding officers of

56. Nov. 18, 1765, sec. 1, Prince 173. 59. Nov. 18, 1765, sec. 1, Prince 773.

57. lb. sec. 1, ib. 60. lb. sec. 2, ib.

58. Ib. sec. 1, ib.

* See post H 62.
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the several companies of foot militia shall, out of every patrol list made
out as aforesaid, prick off the names of any number not exceeding ten

persons, as well women as men, inhabitants and owners of, and residing

upon plantations as aforesaid, all of whom shall, by themselves or others

employed and provided for that purpose, severally and respectively do

and perform the patrol duty herein directed, from such muster-day until

the next ensuing muster-day, regularly, equally, and successively, the

said captains or commanding officers as aforesaid always choosing, and

they are hereby directed to choose the nearest set of inhabitants set down
in the patrol list as aforesaid, to do the duty together, that they may be

enabled to meet and assemble with the better conveniency and expedi-

tion.

61. Substitutes, when authorized.—Provided always, that it shall and

may be lawful for any persons liable to do and perform the patrol duty

prescribed by this act, and who may not choose to do duty in person, to

employ a sufficient person to do, perform, and undertake such duty, on

his, her, or their behalf, when their names shall be pricked off as afore-

said.

62. Females exempted.—After the date of this act no female In this

state shall be subject to the performance of patrol duty.

SEC. II. DUTY, AND LIABILITY OF PATROLS.

63. Captains of patrols, how appointed ; power and authority.—The
captain or commanding officer of every company shall have power in

their several districts, from time to time, to appoint one good and discreet

person from among the persons so pricked off to do patrol duty as afore-

said, to be their commander, as soon as their names shall be so pricked

off as aforesaid : and that the commander of every patrol may have

the better authority to keep them in good order and demeanor during

their time and term of duty, it shall and may be lawful to and for every

such patrol commander, and they are hereby directed, empowered, and

required, on any default or misbehavior or neglect of duty of ajiy patrol-

man, to inflict a fine upon him not exceeding the sum of ten shillings

sterling,"* for the use of the patrols respectively, in which such neglect,

default, or misbehavior shall be committed, to be levied by distress and

sale of the offender's goods, by virtue of a warrant for that purpose, di-

rected to the constable of the district or sergeant of such company,

under the hand and seal of the captain or commander of the company

from which such patrol where such neglect, default, or misdemeanor may
happen or be committed, shall be pricked off, which constable or ser-

o^eant shall be obliged, and are hereby severally authorized and empow-

ered to execute the same, and shall be allowed for executing the warrant

the sum of one shilling, and mileage as hereinbefore directed ; and every

constable or sergeant refusing and neglecting to serve such warrant di-

rected to him shall be liable to a fine not exceeding the sum of forty

shillings sterling.

61. Nov. 18, 1765, sec. 2, Prince 773. 63. Nov. 18, 1765, sec. 4, Prince 774.

62. Dec 24, 1824, sec. 1, ib, 800.

* Now five dollars. See post Tf 69.
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64. Equipment of patrols.—Every person pricked off or appointed,

or undertaking as a proxy for any other person liable to serve in the said

patrol, in pursuance of or by virtue of this act, shall provide for himself,

and keep always in readiness, and carry with him on his patrol service,

one good gun or pistol in order, with six cartridges suitable for such gun

or pistol, and one good cutlass, under the penalty of a sum not exceeding

ten shillings, for want of any such arms or ammunition, at such times

and places as they shall be appointed by their respective commanders in

their several divisions, to whose orders they shall on all occasions be res-

pectively obedient during their time of service, on pain of •incurring a fine

not exceeding twenty shillings, to be levied by warrant under the liand

and seal of the captain or commanding officer of the company from which

such patrols shall be pricked off, as is hereinbefore mentioned.

65. When required to ride patrol.—Every patrol shall go to, and

examine the several plantations in their divisions at such times as they

in their discretion shall see fit, one night in fourteen at least, and may
and shall take up all slaves which they shall see without the fences or

cleared ground of their owners' plantations, who have not a ticket or

letter, or other token, to show the reasonableness of their absence, or who
have not some white person in company to give an account of his, her,

or their business ; and such patrol may correct every such slave or slaves

by whipping with a switch, whip, or cowskin, not exceeding twenty
lashes.

66. Patrols may search for offensive weapons and fugitive slaves.—
And the said patrols shall have lull power to search and examine all ne-

gro houses for offensive weapons and ammunition, and on finding any
such, contrary to the before recited act, shall proceed as therein directed

;

and if any patrol shall see any fugitive slave or slaves endeavoring tp

avoid them by hiding or running into, or shall hear of any such being

harbored in any dwelling-house of a white person, the commander shall

ask leave of the owner of the said dwelling-house, or of some white

person then there, to search for, examine, and apprehend the said fugitive

slave, or that the said owner should deliver up said slave or slaves ; and
in case the said owner or other white person so entreated, shall refuse to

deliver up such fugitive slave or slaves, or to suffer search to be made
for them, the said patrol, or any other white person having seen such
slaves enter, such persons so refusing shall forfeit the sum of five pounds
for every such offence.

67. Drunkenness when on patrol duty, how punished.—Any person

whatever, who shall be drunk during the time of liis service on the patrol,

shall be subject to the penalty of a sum not exceeding ten shillings, to

be recovered by warrant from any justice of the peace, upon oath first

made thereof, the same to be applied to the use of the highways in the

respective districts where the offence shall happen.

68. Plea of general issue, when authorized.—If any captain or other

officer, constable, patrolman, or other person, shall be sued, arrested, or

impleaded for any matter or thing which he shall do, or cause to be done,

64. Nov. 18, 1765, sec. 5, Prince 774. 67. Nov. 18, 1765, sec. 8, Prince 775.
65. lb. sec. 6, ib. 68. lb. sec. 12, ib.

66. Ib. sec. 6, ib.
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by virtue of or in pursuance of this act, it shall and may be lawful for

every such captain or other officer, constable, patrolman, or other per-

son, to plead the general issue, and give this act and the special matter

in evidence on the trial ; and if a verdict shall pass against the plaintiff

or plaintiffs, or that such plaintiff* or plaintiffs shall suffer a nonsuit, or

discontinue his or their action or suit, then and in every such case,

the court where such action shall be depending, shall tax and allow to

the defendant his or their double costs in every such suit or action.

69. Neglect of patrol duty.—Any person liable to do and perform

patrol duty, as prescribed in the above recited act, who shall refuse or

neglect to do and perform the same, shall forfeit and pay a sum not ex-

ceeding five dollars, for each offence, to be adjudged by a majority of the

mililia officers of the company district where the offence shall be com-
mitted, and levied by distress and sale of the offender's goods, under the

hand and seal of the captain or commanding officer of such company, to

be paid over to the inferior court, for the use of the poor of the county

where such offence shall be committed ; unless sufficient excuse be made
to the officers of such company on their next ensuing inuster-day.

70. Return of defaulters.—It shall be the duty of the command-
ers of patrols, to make a just and true return of all defaulters in their

respective districts to the captain or commanding officer of the company*"

-on the muster-day after they shall have been appointed.

71. Neglect of duty by captain of patrol.—If any person shall

have been regularly appointed to command the patrol, agreeable to the

above recited act, who shall refuse to accept of such command, or after

acceptance thereof, shall refuse or neglect to do his duty, such person so

offending, shall for every such offence forfeit and pay a sum not exceed-

ing ten dollars, to be adjudged by a majority of the officers of the com-
pany,* and levied by distress and sale of the offender's goods, under the

hand and seal of the captain or commanding officer of the company, and

paid over to the inferior court for the use of the poor of the county where

such offence shall be committed.

ART. III. RUNAWAY SLAVES.

SEC. I. APPREHENSION OF RUNAWAY SLAVES.

72. Apprehended slaves how disposed of—It shall and may be lawful

for every person to take, apprehend and secure, any runaway or fugitive

slave, and they are hereby directed and required, within forty-eiglu hours

after such taking, apprehending, and securing, (otherwise such person to

be taken and construed as a harborcr of such runaway or fugitive slave,)

to send such slave, if convenient, to the master or other person having the

care and government of such slave, if the person taking up or securing

such slave knows, or can without difficulty be informed to whom such

69. Dec. 8, 1806, sec. 1, PWnce 788. 71. Dec. 8, 1806, sec. l,Pr/wcc788.
70. lb. sec. 1, ib. 72. May 10, 1770, sec. 24, ib. 782.

* To the magistrates of the district See ante T[ 53.
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slave belongs, or such slave shall be delivered into the custody of the

master of the workhouse of the parish, if any, but if none, to any con-

stable of the said parish ; and the master or other person who has the care

or government of such slave, shall pay for taking up such slave, whether

by a free person or slave, the sum of five shilMngs sterling.

73. Duty and llahillty of officer receiving apprehended slave.—And
the master of the workhouse, or constable, upon the receipt of every fugi-

tive or runaway slave, is hereby directed and required to keep such slave in

safe custody, until such slave shall be lawfully discharged, and shall, as

soon as conveniently it may be, advertise such slave in the public gazette,

and also in the most public place in the parish where such slave shall be

taken up, with the best description he shall be able to give, first carefully

viewing and examining such slave for any brand or mark, which he shall

also advertise, to the intent the owner, or other person who shall have

the care and charge of such slave, may come to the knowledge that such

slave is in custody ; and if such slave shall escape through negligence,

and cannot be taken up in three months, the said person shall answer to

the owner for the value of such slave, or the damages which the owner
sliall sustain by reason of such escape, as the case shall happen.

74. Fugitive slaves in custody, at whose charge maintained.—The
said master of the workhouse, or constable shall, at the charge of the

owner of such slave, provide sufficient food, drink, clothing, and covering

for every slave delivered into his custody, or on failure thereof, shall for-

feit all his fees, and for each day after he shall neglect to advertise as

before directed, the sum of three shillings.

75. Mileage allowed persons delivering runaway slaves.—If any per-

son shall take up any runaway slave, and shall deliver such slave either

to the master, or otfier person having the care and charge of such slave,

or to the constable of the parish, or the master of the workhouse, he

shall be entitled to receive from the owner, or constable of the parish, or

the master of the workhouse, twopence per mile for every mile such

slave shall have been brought or sent, to be computed from the place

where such slave was apprehended ; and if such slave shall be delivered

into the custody of the constable of the parish aforesaid, or the master

of the workhouse, the person delivering such slave shall give an account

of his name, place of abode, and the time and place when and where

such slave was apprehended ; which account the said constable, or mas-

ter of the workhouse, shall enter down in a book to be kept for that pur-

pose, and shall give a receipt for any such slave which shall be delivered

as aforesaid into his custody.

76. Fees allowed officer for receiving into custody runaway slaves.—
And the said constable, or master of the workhouse, is hereby fully au-

thorized and empowered to demand and receive from the owner or other

person having the charge or care of any such slave, for negroes com-
mitted from the month of October to March, inclusive, for finding neces-

sary clothing and covering, to be the property of the master's, any sum
not exceeding eighteen shillings, and the several sums following, and no

73. May 10, 1770, sec. 24, Prince 782. 75. May 10, 1770, sec. 26, Prince 782.

74. Ih. sec. 25, ib. 76. lb. sec. 26, ib.
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Other sum, fee, or reward, on any pretence whatsoever, that is to say :

that for apprehending each slave, paid to the person who delivered such

slave into custody, five shiliinf^s ; for mileage, paid to the same person,

twopence per mile ; for a sufficient quantity of provision for each day for

each slave, sixpence ; for advertising every slave as directed by this act,

three shillings and sixpence ; for receiving each slave, sixpence ; for

poundage on money advanced, one shilling in the pound.

77. When sale of slave authorized.—And the said constable, or mas-

ter of the workhouse, shall and may lawfully detain any slave in custody

until the fees and expenses aforesaid be fully paid and satisfied; and in

case the owner of such slave, or his overseer, agent, manager, attorney,

or trustee, shall neglect or refuse to pay or satisfy the said fees and ex-

penses, for the space of thirty days after the same shall be demanded by

notice in writing, served on the owner of such slave, or (if the owner is

absent from this province) upon his overseer, agent, manager, attorney,

or trustee, the said constable, or master of the workhouse, shall and

may expose any such slave to sale at public outcry, first giving ten days

notice of such sale, and after deducting the fees and expenses aforesaid,

and the charges of such sale, the overplus money arising from such sale

to be lodged in the hands of any one justice of the parish where such

sale shall be made, and upon demand, to be by him returned to any

person who has a right to demand and receive the same.

78. Penalty for refusing to receive into custody runaiuay slaves,—If

any constable or the master of the workhouse shall refuse to take into his

or their custody any fugitive slave or slaves, and to do and perform all

the several services and duties required by the foregoing clause, such

constable or master of the workhouse shall forfeit a sum not exceeding

twenty pounds sterling, one-half to be paid to the owner of such slave,

and the other half to the poor of the parish ; such fine to be recovered

on proof being made of such offence being committed.

79. Plea ofgeneral issue, when authorized.—If any person shall be

at any time sued for putting in execution any of the powers contained in

this act, such person shall and may plead the general issue, and give the

special matter and this act in evidence ; and if the plaintiff be nonsuit,

or a verdict pass for the defendant, or if the plaintiff discontinue his ac-

tion, or enter a nolle prosequi, or if upon demurrer judgment be given for

the defendant, every such defendant shall have his full costs.

80. Construction ofpatrol law.—This act, and all the clauses there-

in contained, shall be construed most largely and beneficial, for the

promoting and carrying into execution this act, and for the encourage-

ment and justification of all persons to be employed in the execution

thereof; and that no record, warrant, precept, or commitment, to be

made by virtue of this act, or the proceedings thereupon, shall be re-

versed, avoided, or anywise impeached by reason of any default in form.

81. Persons maimed in apprehending runaway slaves.—If any person

shall be maimed, wounded, or disabled, in pursuing, apprehending, or

taking a slave that is a fugitive, or charged with any criminal offence, or

77. May 10, 1770, sec. 20, Prince 783. 80. May 10, 1570, sec. 45, Prince 786.

78. lb. sec. 27, ib. 81- lb. sec. 30, ib. 783.

79. Ib. sec. 44, ib. 786.
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in doing any other act, matter, or thing, in obedience to, or in pursuance

of the direction of this act, he shall receive such reward from the pub-

lic, as by the general assembly shall be thought fitting and proper ; and

if any such person shall be killed, such reward shall be given and paid

to his heirs, executors, or administrators.

SEC. II. DUTY OF JAILPZRS.

82. Jailers to advertise runaway slaves.—When a runaway slave is

committed to any jail in this state, it shall be the duty of the jailer to

prepare a notice containing a fair description of the name, age, height,

and complexion of said slave, together with the time of his commitment,
and the name of the person to whom said slave reports himself to belong,

which notice shall be published in one of the Milledgeville papers, and

such other paper as said jailer may direct.

83. When not claimed, to he advertised by the sheriff.—If no person

appears and claims said slave after he or she has been advertised as afore-

said, then it shall be the duty of said jailer to give notice thereof to the

justices of the inferior court of said county, who shall cause said slave to

be levied on by the sheriff of said county, as a runaway slave, and ad-

vertised to be sold on the first Tuesday in the month—said advertisement

to be published in the same paper, and for the same time that he adver-

tises his sheriff's sales.

84. When runaway slave may be sold by the sheriff.—If no person

appears to claim and prove property in said slave, then it shall -be the

duty of said sheriff to sell said slave, for cash, to the highest bidder, and

after paying jail fees, and all other expenses that may have been in-

curred on account of said slave, to pay over the balance to the clerk of

the inferior court, to become and used as county funds.

85. Owner appearing within the year, entitled to net proceeds.—
If any person should appear any time within one year after the sale of

said slave, and produce satisfactory testimony that he, she, or they, were
the rightful owner of said slave before the sale thereof, then it shall be the

duty of the justices of the inferior court to have so much of the proceeds

of the sale of said slave, as has been paid to the clerk of the inferior court,

to be paid over to the person or persons establishing their right thereto.

86. Sheriff to notify owners.—It shall be the duty of the sheriff to

write to the owner of such slave immediately on receiving him in jail.

87. Reward for runaway slave to be paid before delivery.—When
any runaway slave, for whom a reward has been offered by his owner,

employer, or any other person, shall be apprehended and lodged in any

of the jails of this state, it shall be the duty of the jailer, and he is here-

by authorized to retain possession of said slave until the reward so offered

shall be paid, or good security given for the payment of the same.

88. Liability of jailer for neglect of duty.—If any jailer shall dis-

charge a slave so apprehended, without collecting the reward so offered,

82. Dec. 22, 1832, sec. 3, Prince 806. 86. Dec. 22. 1832, sec. 7, Prince 806.

83. lb. sec. 4, ib. 87. Dec. 23, 1842, sec. 1, Paw. 166.

84 Ib. sec. 5, ib. 88. Ib. sec. 2, ib.

b5. Ib. sec. 6, ib.
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or taking good security, in accordance with the foregoing section of this

act, and by such refusal or neglect the said reward shall be lost to the

person so apprehending the said slave, such jailer and his securities shall

be liable in an action at common law for the amount so lost, by the refu-

sal or neglect of the jailer to comply with the provisions of this act:

—

Provided, the individuals so apprehending the said runaway slave, shall,

at the time of lodging said slave in jail, give written notice to the jailer of

the amount of the reward offered, and the name of the person offering

the same.

Note.—The act of Dec. 11, 1841, for the security of slave property (anteTJ" 23-

32,) eo far as respects the port of Savannah, is repealed by the act of De.*.. 27,

1842. See Pam. 166,
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56. Captain's duty, and penalty for neglect.

57. Penalty of free persons of color for not
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ART. I. PRIVILIGES OF FREE PERSONS OF COLOR.

SEC. I. REGISTRY OF FREEDOM.

1. Rcgrstration offree persons of color,—All and every free person

or persons of color, residing or being within the state, at the time of the

passing of this act, and continuing or being therein on the first day of

March next, except as hereinbefore excepted, shall, on or before that

day, and annually on or before the first Monday in March,* in each and

every succeeding year which they shall continue within tlie limits of this

state, make application to the clerk of the inferior court of the county in

which they reside, and it shall be the duty of said clerk to make a regis-

try of such free person and persons of color, in a book by him to be kept

for that purpose, particularly describing therein the names, ages, places

of nativity, and residence, time of coming into this state, and occupation

or pursuit of such free person or persons of color.

2. Duty of clerk.—And to the intent that all persons concerned or

interested therein, may have due notice thereof, it shall be the duty of

such clerk forthwith, after the said first Monday in March,* in each and

every year, to cause to be published in one or more of the public gazettes

of the county, or in counties where there are no gazettes, in some one or

more of the gazettes of the state, a list of such free persons ofcolor, apply-

ing for registry, with notice that certificates will be granted to such appli-

cants, if no objections are made thereto, on or before the second Monday
in April thereafter.

3. Objections to registration^ how fled.—And each and every per-

son desirous of objecting thereto, shall file such his objections in the of-

fice of such clerk, within the time specified in such notice, which pro-

ceedings shall be by the said clerk notified to the justices of the inferior

court of such county, and shall be tried and detertnined in the manner
hereinafter pointed out ; and the said clerk shall grant or withhold such

certificate, according to the determination thereof.

4. Expense, by whom defrayed.—Provided, that the expense ofsuch

publication shall be defrayed out of the county funds, where the moiety

of the several penalties prescribed by this act is appropriated to the

county, and out of the funds of the city of Savannah, where such moiety

is appropriated to the corporation of said city.

5. Clerk^s fee.—And such clerk shall be entitled to demand and re-

ceive fifty cents,* for each and every person or persons so registered as

1. Dec. 19, 1818, sec. 5, Prince 796.

2. lb. sec. 5, ib.

3. lb. sec. 5, ib.

4. Dec. 19, 1818, sec. 5, Frince 796.

5. Ib. sec. 5, ib.

* Altered lo first Monday in July. See post T[ 7.

t Now five dollars. See post If 11.
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aforesaid, and for granting a certificate thereof, which he shall in like

manner be bound to do, on or before the first Monday in May thereafter,

if no person shall appear to gainsay the same.

6. Persons ofcolor, when deemed slaves.—All and every person ofcolor

(Indians in amity with this state, or regularly articled seamen or appren-

tices arriving in any ship or vessel excepted) who shall, after the first

Monday in May next, be found within the limits of this state, whose
names shall not be enrolled in the book of registry described in the pre-

ceding section, or having been enrolled, who shall have been refused

certificates in the manner therein prescribed, and who shall be working

at large, enjoying the profits of his or her labor, and not in the employ-

ment of a master or owner, or of some white person, by and in virtue of

an actual and bona fide contract, with the master or owner of such per-

son of color, securing to such master or owner the profits arising from

the labor of such person of color, shall be deemed, held, and taken to be

slaves, and may be arrested by warrant under the hand of any magis-

trate of this state, and such proceedings being had, as are hereinafter

provided, shall be sold by public outcry as slaves, and the proceeds of

such sales shall be appropriated in the manner specified in the first sec-

tion of this act.*

7. Time for registry of names extended.—All free persons of color,

contemplated in the above recited act,f who failed to comply with the

provisions therein contained, shall be, and they are hereby declared to

be exonerated, released and discharged from all pains or forfeitures to

which they are thereby subjected : Provided, they do, on or before the

first Monday in July next, and annually thereafter, on the first Monday
in July,J comply with the provisions contained in said act: Provided,

that this act shall not extend to any case, where there has been an ac-

tual forfeiture and sale.

8. Public notice to be given ofapplicationfor certificate of registry.—
Previous to the granting of certificates of registry offreedom, it shall be the

duty of the clerks of the superior and inferior courts of the several coun-

ties of this state, to give ten days' notice in one of the public gazettes,

or in some other public manner, of the name of the applicant or appli-

cants, his age, &c., and of his, or her, or their guardian or guardians.

9. Proof of freedom required before certificate granted.—It shall

not be lawful for the clerk of any county in this state to register as

free persons of color, or to grant a certificate of such registry to any
person of color, who shall not establish by proof, to the satisfaction of

the inferior court of said county, that he or she, applying so to be regis-

tered, is bona fide and truly a free person of color, according to, and un-

der the laws of this state, or has been registered in this state, or has

exercised all the privileges of a free person of color, for five years be-

fore the passing of this act.

10. Duty of clerk to file evidence ; penalty for neglect.—It shall

6. Dec. 19, 1818, sec. 6, Prince 796. 9. Dec. 26, 1835, sec. 1, Prince 810.

7. Dec. 22, I819,.=ec. 1, ib. 799. 10. lb. seel, ib.

8. Dec. 26, 1826, sec. 2, ib. 800.

* For appropriation of proceeds, see ante chap, xxxii, T[ 16, 19, p. 806.

t See ante T[ 1. :j: First day of August. See post T[ 16.
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be the duty of such clerk to file in his office the evidence on which

he shall grant such application, and that any clerk violating this law,

shall be guilty of a high misdemeanor, and on conviction, shall be sub-

ject to a fine of three hundred dollars, to be paid one-half to the informer,

the other half to county purposes.

11. Form of certificate ; clerk's fee.—Such certificate of registry of

freedom, when issued as aforesaid, shall contain an accurate descrip-

tion of the person, age or [and] occupation, and residence of such person of

color, and that the clerk so issuing the same, shall be entitled to have

and receive, from the guardian of such person of color, the sum of five

dollars.

12. Punishment for transferring certificate.—Should any free ne-

gro, or person of color, transfer his or her certificate of registry of

freedom, obtained as aforesaid, to any slave, or free negro, or other per-

son of color, such free negro or person of color so offending, shall be

punished by such fine, imprisonment, and other corporal punishment,

as any court competent to try slaves and free persons of color, may,

in its discretion, think proper to inflict.

13. Penalty for remaining in the state in violationof registry law.—
It shall not be lawful for any person of color, other than a slave, or a

free person of color, duly admitted to register in manner aforesaid, to

remain in this state ; and if any free person of color, other than as afore-

said, shall be found in this state, after the said first day of June next, he

or she shall be arrested and tried, and if convicted of a violation of this

law, he or she shall pay a fine of one hundred dollars, and in default of

such payment, it shall be lawful for the court to bind them out as labor-

ers, until the fine is paid by the hire of such labor, and shall, moreover,

be liable and subject to a repetition of such conviction, fine, and punish-

ment, at the end of thirty days after any such conviction, and payment

of such fine, until he or she shall actually depart this state, and that

it shall be the duty of such, each, and every civil officer of this state, to

carry into effect this law.

14. Right of registry, how perfected.—It shall not be lawful for any

free person of color, who shall leave this state, other than to go to an

adjoining state, again to return to it ; and any and every free person

of color, entitled under the laws of this state to registry, who shall,

after the passage of this law, go out of this state to any place other

than to an adjoining state, for a temporary or other purpose, he or she,

so leaving this state, shall thereby forever forfeit and lose his or her rights

to registry, as aforesaid, and all rights to reside in this state, and if there-

after found in this state, he or she shall be dealt with and subject to the

pains and penalties described in the second section of this act.

15. Not compelled to leave the state.—If any free negro of the age

of fourteen years, shall hereafter neglect to have his or her name regis-

tered agreeable to law, he or she shall not be compelled to depart this

state, but shall, nevertheless, be subjected to be arrested, tried, convict-

ed, and fined, and be compelled to pay the same, agreeable to the pro-

11. Dec. 26, 1826, sec. 3, Prince 800. 14. Dec. 26, 1835, sec. 3, Prince 810.

12. lb. sec. 3, ib. 15. Dec. 22, 1843. sec. 3, Pam. 59.

13. Dec. 26, 1835, sec. 2, ib. 810.
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visions of the second section of an act approved December the twenty-

sixth, eighteen hundred and thirty-five,* until he or she shall have caused

his or her name to be registered agreeable to the laws of this state.

16. What persons exonerated from penalties of registry law; ex-

ceptions.—All free persons of color who have resided in this state from

the first day of June, in the year eighteen hundred and thirty-six, and

who have failed to have their names registered in conformity to law, shall

be, and they are hereby declared to be exonerated and discharged from

all pains, penalties, and forfeitures to which they were thereby subjected :

Provided, that this act shall not extend to any case where there has been

a prosecution and conviction thereon : Provided, that this act shall not

operate in favor of any free negro of the age of fourteen years, unless

he or she shall on or before the first day of August next, and once a year

in each year thereafter have his or her name registered in compliance

with the statutes of this state.

17. Colored persons under four'teen years not required to register their

names.—Free persons of color under the age of fourteen years, shall not

be subject to the pains and penalties of the laws against free persons

of color, neglecting and omitting to have their names registered : Pro-

vided, that this act shall not be construed to authorize any free negro,

under the age of fourteen years, or other age, to come into this state.

18. When privilege of registration may be denied.—The inferior courts

of the several counties of this state shall have power and discretion to re-

fuse and deny to any free person of color of bad character the right to

register his or her name ; and such free person of color shall then, after

such refusal, be deemed and held a free person of color in this state in vio-

lation of this law, and be liable and subject to the pains and penalties

herein prescribed.

SEC. II. GUARDIANS AND MASTERS OF FREE PERSONS OF COLOR.

19. Free persons of color may sue by their next friend.—Free per-

sons of color may exercise the right heretofore secured to them, of suing

and being sued, pleading and being impleaded, answering and being an-

swered unto, by the aid of a next friend as well as by a guardian.

20. Appointment of guardian for free persons of color.—The judges

of the superior or justices of the inferior courts of the respective coun-

ties of this state, shall, upon the written application of any free negro or

person of color, made at any regular term of the said courts, praying that

a white person, resident of the county in which such application may be

made and in which such free person of color shall reside, may be appointed

his or her guardian ; and upon the consent in writing of such guardian ap-

point such white person the guardian of such free person of color.

21. Power and authority of guardian.—And the said guardian of

16. Dec. 22, 1843. sec. 1, Fam. 59. 19. Dec. 21, 1829, sec. 1, Prince 802.

17. lb. sec. 2, ib. 20. Dec. 15, 1810, sec. 7, ib. 789.

IB. Dec. 26, 1835, sec. 8, Prf«cc 811. 21. Ib. sec, 7, ib.

* See ante T[ 13.
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such free negro or person of color, shall be, and he is hereby vested with

all the powers and authority of (guardians for the management of the per-

sons and estates of infants: and all suits necessary to be brought for or

against such free person of color, shall be in the name of such guardian, in

his capacity of guardian : Provided, nevertheless, that the property of

such guardian shall in no case be liable for the acts or debts of his ward.

22. Security to be given by guardian.—The said judges of the superior

or justices of the inferior courts, shall at their discretion require security

from such guardian as may be appointed for the proper management of

the affairs of his ward.

23. Compensation of guardian.—Such guardian shall be allowed the

same compensation for the discharge of his duties as guardian, as is ai-

lowed the guardians of infants by the laws of this state.

24. When guardians may resign.—Guardians of free persons of color

shall have the privilege, with the consent of the inferior courts, of resigning

their appointments at any time they may wish to do so.

25. Justices of the peace may bind out free persons of color.—The
justices of the peace, with any three freeholders of the district, be, and

they are hereby vested with power to bind out to service, any niale

free negroes or persons of color, over the age of eight years, until he ar-

rives at the age of twenty-one years, to artisans or farmers : Provided,

such free person or persons of color have no guardian.

26. Duty of masters.—The respective mast(;rs to whom such ser-

vants may be indented, shall find them sufficient clothing to protect him

or them from the inclemency of the weather, and sufficient boarding and

lodging.

27. Servanfs remedy for ill treatment.—Where a complaint is made
to the justices of the district where such indented servant may reside, of

any ill usage by his said master, then and in that case an investigation

shall be had before the said justices ; and on sufficient evidence being

adduced, the said bounden servant shall be released from such master,

and placed again to service to another person of the same trade or

farming.

28. Construction of laiv relative to minors.—The above recited

act* shall not extend to and operate on free persons of color who are

minors, and bound out according to law.

29. Registered free per'ions of color liable to do road duty.—All

i-egistered free persons of color, between the ages of fifteen and sixty

years, shall be liable to do public work in the counties or corporate

towns in which they may reside, under such regulations and on pain of

such penalties for non-compliance as the justices of the inferior courts of

the several counties, and 'the mayor and aldermen, or intendant and

wardens or commissioners of such corporate towns shall prescribe ; and

22. Dec. 15, 1810, ssc. 8, Prince 789. 26. Dec. 17, 1808, sec. 2, Frince 789.

23. lb. eec. 8, ib. 27. lb. sec 3, ib.

24. Dec. 21, 1829, sec 2, ib. 802. 28. Dec. 22, 1819, sec. 4, ib. 799.

25. Dec. 17, 1808, sec. 1, ib. 789. 29. Dec. 19, 1818, sec. 7, ib. 797.

Registry act of Dec. 19, 1818.
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it shall be tbe duty of such justices of the inferior court, and of such mayor

and aldennen, intendant and wardens or commissioners, to call out such

free persons of color, and employ them in public work wilhin their re-

spective jurisdictions for a term not exceeding twenty days in one year.

ART, II. DISABILITIES OF FREE PERSONS OF COLOR.

SEC. I. RESTRICTIONS AND PROHIBITIONS.

30. Free persons of color not allowed to hold slaves or real estate.—
No fj'ee person of color wilhin this state, (Indians in amity witli thig

state excepted,) shall be permitted to purchase or acquire any real

estate,* or any slave or slaves, either by a direct conveyance to such

free person of color of the legal title of such real estate, or slave or

slaves, or by a conveyance to any white person or persons of such legal

title, reserving to such free person of color the beneficial interest therein,

by any trust, either written or parol, by any will, testament or deed, or by

any contract, agreement, or stipulation, either written or parol, and secur-

ing, or attempting to secure to such free person of color, the legal title or

equitable or beneficial interest therein, but all and singular such real estate,

and each and every such slave or slaves shall be deemed and held to be

wholly forfeited, and the escheators in the several counties in this state

shall be, and they are hereby required to proceed against such property

in the manner pointed out by the several acts to regulate escheats in this

state; and the proceeds of such forfeited property shall, after deducting

ten per centum on the gross amount thereof, which shall be paid to the

person giving information of the same to the escheator, or to the eschea-

tor himself, if he shall discover tlie same, and the costs of the inquisi-

tion be appropriated, one half to the use of the county, except in the

county of Chatham, in which such moiety shall be paid to ihe corpora-

tion of the city of Savannah, and the other moiety shall be paid into the

treasury of the state; and all and every person or persons who shall be

concerned in covering or protecting such property, so as to secure or at-

tempt to secure the legal or equitable title therein to such free person or

persons of color, contrary to the true intent and meaning of this act,

shall be liable to a penalty not exceeding one thousand dollars, which
shall be sued for and recovered in the manner hereinafter pointed out,

and shall be appropriated in the mode prescribed in the first section

of this act.f

31. Offences hy white persons, how prosecuted.—All and singu-

lar the penalties prescribed by this act, and each and every proceeding

directed herein, except where it is otherwise specially provided thereby,

shall be prosecuted, recovered, and enforced against all and every white

30. Dec. 19, 1818, sec. 8, Prince 797. 31. Dec. 19, 1818, sec. 9, Frince 798.

* By the act of Dec. 22J, 1819, sec. 3, Prince 799, "the eighlh sertion of this

act is repealed," so fiir as relales to real e.state, except in the ciiies of Savannah,
Augusta, and Darien. t See ante chap, xxxii. \\ 16, 19, p. 8C6.
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person or persons, who shall become amenable thereto by action of debt

or indictment in the superior courts of the respective counties, according

to the ordinary course of proceeding therein.

32. Offences by persons of color, how prosecuted.—And the same
shall be prosecuted, recovered, and enforced against all and every per-

son or persons of color, whether free or slave, before the justices of the

inferior courts of the respective counties, or a majority of them, either

at the regular sessions of such courts, or at special sessions to be held for

that purpose, which the said justices, or a majority of them, are hereby

empowered to hold, and to do all needful and necessary acts therein, for

giving full effect to the provisions of this act.

33. Jurisdiction of inferior court.—And the said justices shall in

like manner be authorized to hear and determine all otijeciions wliich

shall be made to the registry of any person of color claiujing to be free,

reserving always to the judges of the superior courts the constitutional

right of revising all such proceedings ; for wliich purpose the said jus-

tices shall be required to make a special record of their several actings

and doings in the premises, and of all evidence or testimony given

therein, and to transmit the same w hen required to the said judges.

34. Answer of parties on oath may be required.—Provided always,

that in all trials which may be had under this act, except for the enforce-

ment of penalties against white persons, the court shall be authorized to

require the answers on oath, (to such questions touching the same as

they may deem relevant.) of all and every white person or persons claim-

ing title to such persons of color, or to any real or personal property

which shall be proceeded against, as forfeited under this act, or in whose
employment such person of color may be, or who may be guardian of

such person of color, and the same shall be read as evidence therein.

35. Free persons of color prohibited from coming into this state.—
It shall not be lawful for any free person of color, (Indians in amity with

the state, and regularly articled seamen or apprentices arriving in any ship

or vessel excepted,) to come into this state. And each and every per-

son or persons offending herein, shall be liable to be arrested b}' warrant,

under the hand and seal of any magistrate in this state, and being thereof

convicted in the manner hereinafter pointed out, shall be liable to a penalty

not exceeding one hundred dollars ; and upon failure to pay the same
within the time prescribed in the sentence awarded against such person

or persons, he, she, or they sh.iUbe liable to be sold by public outcry, as

a slave or slaves,* in such manner as may be prescribed by the court

awarding such sentence, and the proceeds of such sales shall be appro-

priated in the manner provided for the appropriation of penalties recovered

under this act: Provided, that any person or persons who shall have

been convicted under this section, and shall have complied with the sen-

tence awarded against him, her, or them, by payment of the penalty or

penalties, shall be liable to a new prosecution, and to all the pains and

32. Dec. 19, 1818, sec. 9, Prince 798. .34. Dec. 19, 1818, sec. 9, Prince 798.

33. lb. sec. 9, ib. 35. lb. sec. 3, ib. 795.

* All laws authorizing the eelling of free persons of color, repealed by act of

Dec. 20, 1824. See Prince 800.
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penalties herein prescribed, as often as he, she, or they shall be found

within the limits of this state, after the expiration of twenty days from

the time of his, her, or their discharge from such previous prosecution. And
provided, moreover, that any articled seaman or apprentice as aforesaid,

who may be found within the limits of this state, after the expiration of

twenty days from the departure of the ship or vessel in which he may have

arrived, or after his discharge from such ship or vessel, shall be liable to

all the pains and penalties of this act.

36. Construction of the registry law ; general powers of the courts,

—It shall be the duty of all courts and judges before whom any pro-

ceedings may be had under this act, so to construe thg several provisions

thereof as to carry the same into full and complete operation, according

to the true spirit, intent, and meaning thereof, as declared in the pream-

ble of the same ;* and all and every such courts and judges are hereby

jjivested with full power for such purpose, and are authorized and

required to make all necessary rules and regulations, and to adopt all

needful proceedings not herein specially provided, according to the usual

course of justice, which may be at any time required, for the purposes

aforesaid.

37. Warrants, how returned, and proceedings.—All warrants issued

by any magistrate under this act, against any person of color, whether

free or slave, shall be returned by the officer executing the same, to the

justices of the inferior court of the county, in which the same may be

issued, and the said justices, or a majority of them, shall proceed imme-

diately to hear and determine thereon, making such record of their pro-

ceedings as is hereinbefore provided.

38. Conveyances to free persons of color declared void.—All property

held by any free persons of color, at the time of the passing of the above

recited act,! shall not be deemed or considered as forfeited ; but that

the same shall remain in the owner, or in his or her descendants after his

or her death.

39. Free persons of color, when not to have credit.—It shall not be

lawful for any person to give credit to any free person of color, but on a

written order of the guardian.

40. Insolvent free persons of color may be hound out to service.—If

neither the guardian nor the ward have property to pay any penalty

which may be awarded under this act, or any debt which may be con-

tracted under the written order of the guardian, it may be lawful for the

court to bind out such ward, and upon such terms as they may think

proper to satisfy such penalty or debt.

41. Persons of color not allowed to Jceep firearms.—It shall not be

lawful for any free person of color in this state, to own, use, or carry

firearms of any description whatever.

42. Punishment of persons of color for keeping or carrying fire-

36. Dec. 19, 1818, sec. 10, Pricce 798. 40. Dec. 2.3, 1833, sec. 4, Prince 808.

37. lb. sec. 11, ib. 41. lb. sec. 7, ib. 808.

38. Dec. 22, 1819, sec. 2, ib. 799. 42. Ib. sec. 8, ib. 808.

39. Dec. 23, 1833, sec. 4. ib. 808.

* For preamble, see Prinos 794. f See ante 1[ 30.
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arms.—Upon Information given upon oath, to any justice of the peace

of any county in this state, of any free person of color owning, using,

or carrying firearms as aforesaid, it sliall be his duty to issue his warrant

for the arrest of said free person of color, to answer said charge before

himself, or any other justice of the peace in the county, where said

ofience may be committed; and upon sufficient proof thereof, it shall be

the duty of said justice to order and adjudge, that the free person of

color, so detected in owning, using, or carrying firearms, shall receive

upon his bare back thirty-nine lashes.

43. Arms seized^ how disposed of.—The firearms so found in the

possession of said free person of color, shall be exposed to public

sale, after giving fifteen days' notice of the time and place thereof at

three of the most public places in the district, and the money arising

from the sale of arms shall be appropriated by the said justice of the

peace, to the payment of the costs which may accrue in said prose-

cution, and the overplus, if any there be, to be delivered by said justice

to the informer against the offender.

44. Persons claiming negroes as slaves shall make oath.—When any

person of color charged with a violation of this act, shall be claimed by

any individual as a slave, such claimant, or his or her agent, shall depose

on oath, that such person of color is in law the slave of such claimant, and

not nominally held as such, or in violation or evasion of the fourth section

of the act of one thousand eight hundred and eighteen, or other laws of

this state, and in default of such oath, such person of color shall be deemed
and adjudged liable to the pains and penalties described in the second

section of this act.

45. Slaves from non-slaveholding states prohibited from coming into

this state.—It shall not be lawful for any male slave who shall, after the

passage of this act, have been in any state usually known as a non-

slaveholding state, or in any foreign country, to come or be brought into

this state by his owner, or any other person ; and any and all male slaves

who shall come or be brought into this state, after the passage of this act,

in violation thereof, shall, on conviction thereof, be forfeited and sold as a

slave, and the net proceeds of such sale shall be paid, one half to the

informer, the other half to county purposes ; and the person or persons

brinsino; or aiding such male slaves to come into this state, on indictment

for misdemeanor, and on conviction thereof, shall be fined and imprisoned,

or either, at the discretion of the court.

46. Jurisdiction of inferior court.—The inferior courts of the several

counties of this state, shall have jurisdiction of the several offences cre-

ated or mentioned by this act, in all cases in which, by the constitution

of the state, jurisdiction may be entertained by them.

47. Exceptions in favor of aborigines, Moors, and Hindoos.—The
provisions, prohibitions, and penalties of this act shall not extend to any

American Indian, free Moor, or Lascar ; but the burthen of proof, in all

cases of arrest of any person of color, shall be on such person of color,

to show him or herself exempt from the operations of this act.

43. Dec. 23, 1833, sec. 8, Prince 808. 46. Dee. 26, 1835, sec. 6, Prince 811.

44. Dec. 26, 1835, sec. 4, ib. 811. 47. lb. sec 7, ib.

45. Ib. sec. 5, ib.
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SEC. II. RESTRICTIONS OF COLORED SEAMEN AND OTHERS.

48. Restrictions upon colored seamen from foreign ports.—No col-

ored seamen arriving from any port whatever, (except from ports in South

Carolina,) shall be sufFered to leave the vessel in which they have arrived,

in any port in this state from the hours of six o'clock in the evening,

until five o'clock in the succeeding morning; and it shall be the duty of

every captain of a vessel, having such seamen as aforesaid on board, to

report to the chief magistrate of the city or town where the vessel is, a

particular description of the seamen and their names.

49. Cajjtain required to give bond.—The said captain shall give bond,

with two securities, in the sum of one hundred dollars for each seaman

aforesaid, payable to the chief magistrate of the city or town where the

vessel is, conditioned for the maintenance of each seaman, for the retain-

ing each on board his said vessel, as is above required, and for taking,

removing, and carrying away each of said seamen when the vessel de-

parts, whether by the articles entered into the said port of this state be a

port of discharge or not.

50. Violation of bond, how prosecuted.—If the said captain shall

violate or omit to perform any of the provisions or conditions of said bond
so entered into, it shall be the duty of the aforesaid chief magistrate to

direct the solicitor general of the circuit court, or recorder of the city in

which the vessel is, or employ any solicitor or attorney to sue the same
in any court having competent jurisdiction ; and the amount recovered

on said bond shall be paid into the treasury of such town or city.

51. Duty of captains bringing colored seamen into the ports of this

date.—Whenever any vessel shall arrive in any of the ports or waters

of this state, it shall be the duty of the master or captain thereof, to re-

pair, within twenty-four hours after the arrival aforesaid, to the nearest

city or town, and make a report to the mayor, intendant, or other chief

magistrate thereof, of any colored persons on board of his said vessel,

and give bond agreeably to the provisions of the fifth section of the

act passed the twentieth day of December, one thousand eight hundred
and twenty-six,* under the penalty of one hundred dollars for every

such person omitted to be so reported and bonded.

52. Penalty, how sued for and recovered.—The said penalty shall be
sued for and recovered in the same manner as is prescribed in the sixth

section! of the said act passed on the twentieth day of December, one
thousand eighteen hundred and twenty-six.

53. Vessels with free persons of color subject to quarantine offorty
days.—All ships or vessels coming into any part of this state, by sea,

from any port or place in any other state, or any foreign country, having
on board any free negro or free person of coloremployed as a steward,

48. Dec. 26, 1826, sec. 5, Prince 801. 5l" Dec. 26, 1827, sec. 1, Prince 801.'

49. I '. sec. 5, ib. 52. lb. sec. 2, ib. 802.
50. Ib. sec. 6, ib. 53. Dec. 22, 1829, sec. 1, lb.

* See ante H 4 , 49. t See ante T[ 50.
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mariner, or in any other capacity, or as a passenger, shall be subject to

quarantine, for the space of forty days ; nor shall it be lawful for any

negro or person of color residing in this slate to go on board of such ship

or vessel while riding quarantine, or to have communication with any

such colored person on board of said vessel for any purpose whatever,

while she is so riding quarantine.

54. Punishment of free persons of color for going ashore.—If any
free negro or person of color so coming in the said ship or vessel shall

come on shore, or have any communication with any person of color re-

siding in this state, while the said ship or vessel shall be riding quaran-

tine as aforesaid, such negro or person of color shall be immediately

apprehended and committed to the common jail of the county where he

shall be apprehended, and the mayor or intendant of any city or town

within this state, or any judge or justice of any superior or inferior court

of this state, is hereby authorized and required to issue a warrant or

warrants, directed to any sheriff, or marshal, or constable of any city or

town, or sheriff or lawful constable within this state, for the apprehension

of such free negro or person of color, and to commit him or her to any

common jail within this state as aforesaid, there to remain until the said

ship or vessel shall be actually departing from the waters of this state,

or shall be hauled off from the wharf and ready to proceed to sea, or

until he or she shall be otherwise discharged by law.

55. Punishment of free persons of color for communicating with

those on board.—If any negro or person of color shall communicate

with any free negro or person of color so coming into this state, while

the said ship or vessel is riding quarantine as aforesaid, such negro or

person of color so offending, shall be forthwith arrested by a warrant,

to be issued by the authorities and in the manner hereinbefore provided

and directed, as is hereinbefore provided, and on conviction thereof [by]

any mayor, or intendant, judge or justice as aforesaid, before whom the

said warrant shall be made returnable, shall be sentenced to be whipped

not exceeding thirty-nine lashes.

56. Captain^ s duty, and penalty for neglect.—When said vessel is

ready to sail, the captain of the said vessel shall be bound to carry away
the said free negro or person of color, and to pay the expenses of his

detention ; and in case such captain shall refuse or neglect to pay the

said expenses, and to carry away the said free negro or person of color,

he shall forfeit and pay tlie sum of five hundred dollars, to be recovered

by indictment in the superior court of the county where the said ofi'ence

was committed, and shall, on conviction, suffer imprisonment in the com-

mon jail of the said county for any term not exceeding three months:

Provided, that no part of this act shall be construed to extend to any

negro or person of color employed on board of any steamboat, or on board

of any national vessel of war.

57. Penalty of free persons of color for not departing the state.—
Every free negro or person of color coming into this state as aforesaid,

and who shall not depart the state, in case of the captain refusing or

54 Dec 22, 1821), sec. 2, Frince 803. 56. Dec. 23, 1829, sec. 4, Prince 333,

55. lb. sec. 3, ib. 67 lb. sec. 5, ib.



336 SLAVES AND FREE PERSONS OF COLOR.

neglecting to carry him away, within ten days after the vessel in which

he came has departed, shall be liable, on conviction before any magistrate

of the county, to be whipped not exceeding thirty-nine lashes.

58. Cases of shipwreck or stress of tvcather excepted,—All free

negroes or persons of color, and all other persons, shall be exempted from

the operation of this act where such free negroes and persons of color

have arrived within the limits of this state by shipwreck, or stress of

weather, or other unavoidable accident ; but such free negroes and per-

sons of color, and other persons, shall nevertheless be subject to the pen-

alties of this act, if the requisites of the same be not complied with

within one month after such shipwreck, stress of weather, or other una-

voidable accident.

59. Not to extend to free American Indians, free Moors, or Lascars.
-—This act shall not be construed to extend to any free American In-

dian, free Moors, Lascars, or other colored subjects of the countries

beyond the Cape of Good Hope, who may arrive in this state in any
merchant vessel ; but such persons only shall be deemed and adjudged

to be persons of color within the meaning of this act as shall be descend-

ed from negroes or mulattoes, either on the father's or mother's side.

60. Power of corporate authorities to enforce this law.—The city

councils or corporate authorities of the cities or towns of this state, re-

spectively, be and they are hereby authorized and empowered, by ordi-

nance or otherwise, to ordain and make such other provisions and regula-

tions as may be necessary for carrying into full effect the provisions and

true intent and objects of the aforegoing sections of this act : Provided,

that the same be not contrary to the constitution and laws of this state.

58. Dec. 22, 1829, sec. 6, Prince 803, 60. Dec. 22, 1829, sec. 9, Prince 804.
59. lb. SCO. 7, ib.



CHAPTER XXXIY,

CRIMES AND OFFENCES BY SLAVES AND FREE PER-

SONS OF COLOR.

ANALYSIS.

ART. I. CRIMES, OFFENCES, AND
PENALTIES.

SEC. I. CAPITAL OFFENCES.

1. Capital crimes when punished with death.

2. When punished by death, or at discre-

tion of the court.

3. Punishment for manslaughter.

4. Punishment of slaves for striking white

persons.

5. When the striking a white person justi-

fiable.

6. Punishment for burning or attempting to

burn houses in a town.

7. Punishment for burning or attempting to

burn houses in the country.

8. Trial of offenders for arson.

9. Punishment of free persons of color for

inveigling slaves.

10. Punishment for circulating incendiary

documents.

SEC. II. MINOR OFFENCES.

11. Punishment for teaching slaves or free

persons of color to read.

12. Punishment of free persons of color for

trading with slaves.

13. Punishment of slaves for harboring

slaves.

14. Punishment of free persons of color for

harboring slaves.

15. Constables authorized to search suspected

premises for fugitive slaves.

16. Persons of color not allowed to preach

or exhort without written license.

17. Punishment for preaching or exhorting

without license.

18. Prosecution by indictment.

19. Slaves giving information of design to

poison, how rewarded. •

20. Punishment for giving false information.

21. Punishment of slaves for teaching others

to poison.

22. Punishment of slaves for killing, mark-

ing, or branding cattle.

23. Offences not defined, how punished.

ART. II. PROSECUTION OF OF-
FENCES.

SEC I. COMMENCEMENT OF PFvOSECITTION.

24. Tribunal for the trial of free persons of

color.

25. Arrests and trial of slaves and free per-

sons of color.

26. Offences, how prosecuted.

27. Inferior court to be notified.

28. Duty of justice notified

29. Continuance may be granted for cause.

30. Clerk of inferior court to act as prose-

cuting officer.

31 Accusation to be preferred by clerk in

writing.

32. Record of proceedings, subpoenas for

witnesses, rules of evidence.

SEC II. TRIAL.

33. Jurors, how drawn and summoned.
34. At what time jurors to be drawn.
35. Challenging jurors ; number allowed

state and defendant.

36. Oath of jurors.

37. Trial by jury.

38. Jury failing to render verdict, proceed-

ings.

39. Jury may be completed by talesmen.

SEC in. EVIDENCE.

40. Persons considered competent witnesses.

41. Slaves, when competent witnesses.

42. Justices may compel the appearance and
answer of witnesses.

SEC IV. VERDICTS, JODGMENT, AND SEN-

TENCE.

43. Verdict and judgment.
44. Sentence of death.

45. Punishment to be proportionate to the

offence.

46. Suspension ofsentence in minor offences.

ART. III. CORRECTION OF ERRORS.
PARDON, EXECUTION, AND COSTS.

SEC I. CORRECTION OF ERRORS.

47. Exceptions may be taken
;
proceedings.

48. When execution may be suspended.

49. When judge of superior court may fix

day of execution.

50. When new trial may be granted
;
pro-

ceedings.

SEC II. PARDON AND RESPITE.

51. Pardonof capital offences.

52. Offences not capital, court may grant

time to obtain pardon.
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SEC. III. EXECUTION AND COSTS.

53. Execution of sentence.

54. Officer may press slaves to aid in exe-

cuting sentence.

55. State not liable to owner for slave exe-

cuted.

56. Expenses of prosecution, when paid by
master.

57. When paid by the county.

58. Fees of officer executing sentence.

59. Clerk and sheriff's fees.

ART. I. CRIMES, OFFENCES, AND PENALTIES.

SEC. I. CAPITAL OFFENCES.

1. Capital crimes when punished ivith death.—The following shall be

considered as capital offences, when committed by a slave or free person

of color: insurrection, or an attempt to excite it; committing a rape, or

attempting it on a free white female ; murder of a free white person, or

murder of a slave or free person of color, or poisoning of a human being
;

every and each of these offences shall, on conviction, be punished with

death.

2. When punished by death, or at discretion of (he court.—And the

following, also, shall be considered as capital offences, when committed

by a slave or free person of color: assaulting a free white person with

intent to murder, or with a weapon likely to produce death ; maiming a

free white person; burglary, or arson of any description; also, any
attempt to poison a human being ; every and each of these offences shall,

on conviction, be punished with death, or such other punishment as the

court in their judgment shall think most proportionate to the offence, and

best promote the object of the law, and operate as a preventive for like

offences in future.

3 Punishment for manslaughter.—And in case a verdict of man-
slaughter shall be found by tlie jury, the punishment shall be by whip-

ping, at the discretion of the court, and branded on the cheek with the

letter M.
1 Punishment of slaves for striTcing white persons.—If any slave

sliall presume to strike any white person, such slave upon trial and con-

viction before the justice or justices, according to the direction of this act,

shall for the first offence suffer such punishment as the said justice or

justices shall in his or their discretion think fit, not extending to life or

limb ; and for the second offence, suffer death : but in case any such

slave shall grievously wound, maim, or bruise any white person, though

it shall be only the first offence, such slave shall suffer death.

5. When the striking a white person justifiable.—Provided always,

that such striking, wounding, maiming, or bruising, be not done by the

command, and in defence of the person or property of the owner or other

person having the care and government of such slave, in which case

the slave shall be wholly excused, and the owner or other person having

the care and government of such slave, shall be answerable, as if the act

had been committed by himself.

6. Punishment for burning or attempting to burn houses in a town.—
L Dec. 24, 1821, sec. 1, Prince 7S9
2. lb. sec. 1, ib.

3. Ib. sec. 2, ib.

4. May 10, 1770, sec. 23, Prince 781.

5. Ib. sec. 23, ib,

6. Dec. 22, 1829, sec. 1, ib. 8C4.
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The wilful and malicious burning or setting fire to, or attempting to burn

a house in a city, town, or village, when committed by a slave or free

person of color, shall be punished with death.

7. Punishment for burning or attempting to burn houses in the coun-

try,—-The wilful and mahcious burning a dwelling house on a farm or

plantation, or elsewhere, (not in a city, town or village,) or the setting

tire thereto, in the night time, when the said house is actually occupied

by a person or persons, with the intent to burn the same, when commit-

ted by a slave or free person of color, shall be punished with death.

8. Trials of offenders for arson.—The trial of offenders against the

provisions of this act, shall be had in the same courts, and conducted in

the same manner, and under the same rules and regulations as are pro-

vided by the several acts now in force in this state for the trial of capital

offences, when committed by a slave or free person of color.

9. Punishment of free persons of color for inveigling slaves.—If

any free person of color commits the offence of inveigling or enticing

away any slave or slaves, for the purpose of, and v^iih the intention to

aid and assist such slave or slaves leaving the service of his or their

owner or owners, or in going to another state, such person so ofTending

shall, for each and every such offence, on conviction, be confined in the

penitentiary at hard labor for one year.*

10. Punishment for circulating incendiary documents.—If any slave,

negro, mustizoe, or free person of color, or any other person, shall circu-

late, bring, or cause to be circulated or brought into this state, or aid or

assist in any manner, or be instrumental in aiding or assisting in the cir-

culation or bringing into this state, or in any manner concerned in any

written or printed pamphlet, paper, or circular, for the purpose of exciting

to insurrection, conspiracy, or resistance among the slaves, negroes, or

free persons of color of this state, against their owners or the citizens of

this state, the said person or persons offending against this section of this

act, shall be punished with death.

SEC. II. MINOR OFFENCES.

11. Punishment for teaching slaves or free persons of color to read.

—If any slave, negro, or free person of color, or any white person, shall

teach any other slave, negro, or free person of color, to read or write

either written or printed characters, the said free person of color or slave

shall be punished by fine and whipping, or fine or whipping, at the dis-

cretion of the court.

12. Punishment of free persons of color for trading with slaves.—
If any slave or slaves, or free persons of color, shall purchase or buy any

of the aforesaid commodities! from any slave or slaves, he, she, or they,

7. Dec. 22, 1829, sec. 2, Prince 804.
.

10. Dec. 22, 1829, sec. 10, Friece 804.

8. lb. sec. 3, ib.

'

11. lb. sec. 11, ib.

9. Dec. 19, 1816. sec. 1, ib. 791. 12. Dec. 19, 1818, sec. 5, ib. 794.

* Latter clause of this act repealed. Omitted,

f See ante chap, xxx, *[[ 53, p. 771.
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on conviction thereof, before any justice of the peace, contrary to the

true Intent and meaning of this act, shall receive on his, her, or their

bare back or backs, thirty-nine lashes, to be well laid on by a constable

of said county, or other person appointed by the justice of the peace

for that purpose : Provided, that nothing herein contained shall prevent

any slave or slaves from selling poultry at any time vvithout a ticket, in

the counties of Liberty, Mcintosh, Camden, Glynn, and Wayne.
13. Punishment of slaves for harboring slaves.—If any ^vee person

or any slave shall harbor, conceal, or entertain any slave that shall run

away, or shall be charged or accused of any criminal matter, every free

negro, mulatto, and mustizoe, and every slave that shall harbor, conceal,

or entertain any such slave, being duly convicted thereof according to

the direction of this act, if a slave, shall suffer such corporeal punishment,

not extending to life or limb, as the justice or justices who shall try such

slave shall in his or their discretion think fit ; and if a free person, shall

forfeit the sum of thirty shillings for the first day, and three shillings

for every day such slave shall have been absent from his or her owner
or employer, to be recovered and applied as in this act hereafter di-

rected.

14. Punishment of free persons of color for harboring slaves.— All

free persons of color within this state, who shall harbor, conceal, or en-

tertain a slave or slaves who shall be charged or accused of any crimi-

nal matter, or shall be a runaway, shall, upon conviction (in addition to

the penalty already provided for in said section*), be subject to the same
punishment as slaves are under said section of the above recited act.

15. Constables authorized to search suspected premises for fugitive

slaves.—Any lawful constable having reason to suspect that runaway

slaves, or such negroes who may be charged or accused of any criminal

offence, are harbored, concealed, or entertained in the house or houses of

such slaves or free persons of color, they or any of them are authorized

to enter such house or houses, and make search for the said runaway or

runaways, or accused criminal or criminals.

16. Persons of color not allowed to preach or exhort without written

license.—No person of color, whether free or slave, shall be allowed to

preach to, exhort, or join in any religious exercise with any persons of

color, either free or slave, there being more than seven persons of color

present. They shall first obtain a written certificate fi:'om three ordained

ministers of the gospel of their own order, in which certificate shall be

set forth the good moral character of the applicant, his pious deportment,

and his ability to teach the gospel ; having a due respect to the charac-

ter of those persons to whom he is to be licensed to preach, said minis-

ters to be members of the conference, presbytery, synod, or association

to which the churches belong in which said colored preachers may be

licensed to preach, and also the written permission of the justices of the

inferior court of the county, and in counties in which the county town is

13. May 10, 1770, sec 29, Prince 783. 15. Dec 26, 1835, sec. 2, Prince 810.

14. Dec. 26, 1835, sec. 1, ib. 810. 16. Dec. 23, 1833, sec. 5, ib. 808.

* See preceding ^ 13.
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incorporated, in addition thereto the permission of the mayor, or chief

officer, or commissioners of such incorporation ; such Hcense not to be for

a longer term than six months, and to be revocable at any time by the

persons granting it.

17. Punishment for preaching or exhorting without license.—Any
free person of color offending against this provision, to be liable on con-

viction, for the first offence, to imprisonment at the discretion of the

court, and to a penalty not exceeding five hundred dollars, to be levied

on the property of the person of color; if this is insufficient, he shall be

sentenced to be whipped and imprisoned at tlie discretion of the court:

Provided, such imprisonment shall not exceed six months, and no whip-

ping shall exceed thirty-nine lashes.

18. Prosecution by indictment.—Each offence under this act may be

prosecuted by indictment* in the superior court of the county in which

the same shall have been committed, and the penalties shall be recoverable

by qui tarn action in the superior or inferior court, one half to the use of

the informer, and the other to the use of the county academy.

19. Slaves giving information of design to poison, how rewarded.—
Every negro, mulatto, or mustizoe, who shall hereafter give information

of the intention of any other slave to poison any person, or of any slave

that hath furnished, procured or conveyed any poison to be administered

to any person, shall, upon conviction of the offender or offenders, be en-

titled to and receive from the public of this province, a reward of twenty

shillings, to be paid him or her by the treasurer yeatly and every year,

during the abode of such negro, mulatto, or mustizoe in this province, on

the day that such discovery w^as made, and shall also be exempted from

the labor of his or her master on that day ; and every justice before

wliom such information and conviction is made, is hereby required to

give a certificate of every such information, which certificate shall enti-

tle the informant to the reward aforesaid : Provided always, neverthe-

less, that no slave shall be convicted upon the bare information of any

other slave, unless some circumstance or overt act appear, by which

such information shall be corroborated to the satisfaction of the said jus-

tices and jury.

20. Punishment for giving false information.—In case any slaves

shall be convicted of having given false information, whereby any other

slave may have suffered wrongfully, every such false informer shall be

liable to, and suffer the same punishment as was inflicted upon the par-

ty accused.

21. Punishment of slaves for teaching others to poison.—In case

any slave shall teach and instruct another slave in the knowledge of any

poisonous root, plant, herb, or other sort of a poison whatever, he or she

offending sliall,upon conviction thereof, suffer death as a felon ; and the

slave or slaves so taught or instructed, shall suffer such punishment, not

17. Dec. 23, 1833, sec. 5, Pehice 808. 20. May 10, 1770, sec. 15, Prince 779.

18. lb. sec. 6, ib. 21. lb: sec. 16, ib.

19. May 10, 1770, sec. 14, ib. 779.

* Gluery as to constitutionality of this provision for indictment.
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extending to life or limb, as shall be adjudged and determined by the jus-

tices and jury before whom such slave or slaves shall be tried.

'22. Punishment of slaves for hilling, marking, or branding cattle,—
In case any slave or slaves shall be found killing, marking, branding, or

driving any horse or neat cattle, contrary to the directions of this act,*

every such slave or slaves, being convicted thereof by the evidence of a

v^hite person, or of a slave, shall be punished by whipping on the bare

back, not exceeding thirty-nine lashes, by order or warrant of any jus-

tice of the peace before whom the fact shall be proved.

23. Offences not defined, how punished.—All other offences commit-
ted by a slave or free person of color, either against persons or property,

or against another slave or person of color, shall be punished at the dis-

cretion of the court before whom such slave or person of color shall be

tried, such court having in view the principles of humanity in passing

sentence, and in no case shall the same extend to life or limb.

ART. 11. PROSECUTION OF OFFENCES.

SEC. I. COMMENCEMENT OF PROSECUTION.

24. Tribunal for the trial of free persons of color.—An act passed

at Milledgeville on the sixteenth day of December, eighteen hundred

and eleven, entitled an act to establish a tribunal for the trial of slaves

within this state ; the court therein established is hereby made a tribu-

nal for offences committed by free persons of color, to all intents and
purposes, as if the words free persons of color had been inserted in the

caption, and every section of the said act to establish a tribunal for the

trial of slaves within this state.

25. Arrests and trial of slaves and free persons of color.—Every
slave or free person of color, charged with any offence contained in this

act, shall be arrested and tried, pursuant to an act entitled " An act to es-

tablish a tribunal for the trial of slaves within this state," passed the six-

teenth day of December, eighteen hundred and eleven, and the seventh,

eighth and ninth sections of this act, and shall receive sentence agreea-

bly to the requisitions contained in this act.f

26. Offences, how prosecuted.—Upon complaint being made to,

or information received upon oath, by any justice of the peace, of

any crime having been committed by any slave or slaves within the

county where such justice is empowered to act, such justice shall, by
warrant from under his hand, cause such slave or slaves to be brouo;ht

before him, and give notice thereof, in writing, to any two or more of

the nearest justices of the peace of said county, to associate with him on

a particular day, in said notice to be specified, not exceeding three

days from the date of said notice, for the trial of such slave or slaves :

and the justices so assembled, shall forthwith proceed to the examina-

22. Sept. 29, 1773, sec. 8, Frince 148. 25. Dec. 19, 1816, sec. 6, Frince 792.

23. Dec. 19, 1816, sec. 2, ib. 792. 26. Dec. 16, 1811, sec. 1, ib. 789.

24. Nov. 23, 1815, sec. 1, ib 791.

* See ante chap, xxx, T[ 21, p. 762. j See post T[ 23-34-43.
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tion of a witness or witnesses, and other evidence, and in case the of-

fender or offenders shall be convicted of any crime not capital, the said

justices, or a majority of them, shall give judgment for the inflicting any

corporal punishment, not extending to the taking away life or member,

as in their discretion may seem reasonable and just, and shall award and

cause execution to be done accordingly : and in case it should appear

to them, after investigation, that the crime or crimes wherewith such

slave or slaves stand or stands charged, is a crime or crimes for which

he, she, or they ought to suffer death, such slave or slaves shall immedi-

ately be committed to the public jail of said county, jf any, provided it

should be sufficient, or to the custody of the sheriff of said county, or to

the nearest sufficient jail thereto.

27. Inferior court to he notified.—The said justices shall, within

three days next thereafter, give notice, in writing, to one of the jus-

tices of the inferior court of said county, of such commitment, with the

names of the witness or witnesses, and such justice of the inferior court

shall, within three days after the receipt thereof, direct the sheriff of

said county, whose duty it shall be to summon a jury of twelve free

white persons of said county, to be drawn in the manner hereinafter

pointed out, to attend in like manner.

28. Duty ofjustice notified.—When any justice of the inferior court

shall have received notice of the commitment of any slave or slaves, or

free person or persons of color, (under the description of a free negro or

negroes, mulatto, or mustizoe,) to jail, in pursuance of the second section

of an act entitled, " An act to establish a tribunal for the trial of slaves

in this state," passed the sixteenth day of December, eighteen hundred

and eleven,* it shall be the duty of the said justice of the inferior court,

within three days after the receipt thereof, to give notice, in writing,

of such commitment, to the justices of the inferior court, or a majority

of them, together with the clerk of said court, requiring their attend-

ance at the court house of said county, where such slave or slaves, or

person or persons of color, as aforesaid, may have been committed, on

a particular day, in said notice to be specified in writing, not exceed-

ing ten days from the date of said notice.

29. Continuance may he granted for cause.—The said court, so con-

stituted as aforesaid, shall immediately proceed to such trial, unless it

should appear necessary for the said court, either for the want of suf-

ficient proof, or any other sufficient reason, to delay the same, as in their

judgment may seem for the furtherance of justice.

30. Clerk of inferior court to act as prosecuting officer.—In all pro-

secutions for a capital offence against any slave or free person of color,

the clerk of the inferior court shall act as the prosecuting officer in

behalf of the state.

31. Accusation to he preferred hy clerk in writing.—It shall be the

27. Dec. 6, 1811, sec. 2, Prince 790. 30. Dec. 19, 1817, sec. 3, Prince 793.

28. Dec. 19, 1816, sec. 7, ib. 792. 31. Dec. 16, 1811, sec. 3, ib. 790.

29. Dec. 16, 1811, sec. 6, ib. 790.

* See preceding ][ 27.
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duty of such justices, clerk, and jurors, to attend accordingly, and the

said court, when so assembled, shall cause the clerk of said court to

commit the charge or accusation alleged against such slave or slaves in

writing, therein particularly setting forth the time and place of the of-

fence, and the nature thereof

32. Record ofproceedings^ subpoenas for witnesses, rules ofevidence.—
It shall be the duty of the clerk to make a record of the proceedings against

such slave or slaves, separate and distinct from other records of his office,

and he shall also issue subpoenas and other writs necessary to procure the

attendance of a witness or witnesses, at the instance of either party, and

that in all cases respecting the admission of evidence against people

of color, the rules shall be the same as heretofore practised in this state.

SEC. II. TRIAL.

33. Jurors, how drawn and summoned.—The justices of the inferior

court, at their regular terms,* shall draw, in tha manner pointed out by
law, not more than thirty-six, nor less than twenty-six jurors, twenty-four

of whom shall be directed by such justices of the court to be summoned
as aforesaid, to attend at the day and place pointed out for the trial of

such slave or slaves, in manner aforesaid ; and in case a sufficient num-
ber of those summoned should not attend, the said court shall direct the

pannel to be made up by talesmen, and all defaulting juiors so sum-
moned in the manner pointed out by this act, shall be fined as in other

cases pointed out by law.

34. At what timejurors to he drawn.—So much of the eighth section

of the before recited act, as requires the justices of the inferior courts in

this state to draw a jury of thirty-six, at their regular terms, for the trial

of such slave or slaves, person or persons of color, as aforesaid, shall be,

and the same is hereby repealed ; and in lieu of such regular drawing of

jurors, it shall be the duty of such justices, or a majority of them, forth-

with after being notified of such commitment as aforesaid, to cause to be

drawn fairly and impartially from the jury box the names of persons sub-

ject to serve as jurors, not less than twenty-six nor more than thirty-six

jurors, who shall be summoned according to the requisitions of the before-

recited act, to attend at the time and place pointed out for the trial of

such slave or slaves, or person or persons of color, by the said justices of

the inferior court.

35. Challenging jurors ; number allowed state and defendant.—
The owner or manager of such slave or slaves, shall have the right of

challenging seven of the said number summoned, and the said court five

on the part of the state, and the remaining twelve shall proceed to the

trial of such slave or slaves.

36. Oath ofjurors.—As soon as the justices and jury shall be assem-

32. Dec. 16, 1811, sec. 7, Prince 790. t 35. Dec. 16, 1811, sec. 9, Prince 791.

33. lb. sec. 8, ib. 36. May 10, 1770, sec. 9, ib. 779.

34. Dec. 19, 1816. sec. 9, ib. 792.

* See succeeding *[[ when jurors may be drawn.
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bled, as aforesaid, in pursuance of the direction of this act, the said jury

shall take the following oath :
" I, A. B., do solemnly swear, in the pre-

sence of Almighty God, that I will truly and impartially try the prisoner

or prisoners, brought upon his, her, or their trial, and a true verdict give

accordino- to evidence, to the best of my knowledge: so help me
God."

37. Trial by jury.—The said court shall cause twelve persons of those

summoned, to be empannelled and sworn (the usual oath on such occa-

sions made and provided) as jurors, to whom the said charge or accusa-

tion, in writing, and the evidence, shall be submitted.

38. Juryfailing to render verdict, proceedings.—If [in] any court held

hereafter, within this state, for the trial of a slave or slaves, or free per-

son or persons of color, the jury empannelled and sworn for such trial, shall,

from any cause, fail to render a verdict, it shall and may be lawful for

said court to adjourn to a succeeding day, not exceeding thirty days

from the day of adjournment ; and at the time of its adjournment, and be-

fore it shall adjourn, said court shall draw, agreeable to the provisions

of the before-recited act, not less than twenty-six, and not more than

thirty-six jurors, who shall be summoned to attend said adjournment, in

the mode prescribed in the acts aforesaid ; and the proceedings of said

adjournment shall be in all respects the same as those pointed out in the

before-recited acts.

39. Jury may be completed by talesmen.—In all cases where a suffi-

cient number of the jurors summoned shall fail to attend, it shall be law-

ful for the court to complete the requisite number by summoning talesmen.

SEC. III. EVIDENCE.

40. Persons considered competent witnesses.—On the trial of a slave

or free person of color, any witness shall be sworn who believes in God
and a future state of rewards and punishments.

41. Slaves, when competent witnesses.—The evidence of any free In-

dians, mulattoes, mustizoes, or negroes, or slaves, shall be allowed and

admitted in all cases whatsoever, for or against another slave, accused of

any crime or offence whatsoever, the weight of which evidence, being se-

riously considered and compared with all other circumstances attending

the case, shall be left to the justices and jury.

42. Justices may compel the appearance and answer of witnesses.—
The said justices, or any of them, are hereby authorized, empowered, and

required, to summon and compel all persons whatsoever, to appear and

give evidence upon the trial of any slave, and if any person shall neglect

or refuse to appear, or appearing shall refuse to give evidence, or if any
master or other person, who has the care and government of any slave,

shall prevent and hinder any slave under his charge and government,

from appearing and giving evidence in any matter depending before the

justices and jury aforesaid, the said justices may, and they are hereby fully

empowered and required, upon due proof made of such summons being

37. Dec. 16, 1811, sec. 4, Prince 790. 40. Dec. 19, 1816, sec. 5, Prince 792.

38. Dec. 30, 1837, sec. 1, Pam. 250. 41. May 10, 1760, sec. 10, ib. 779.

39. Ib. sec. 4, ib. 251 42. Ib. sec. 19, ib. 870.
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served, to bind every such person offending as aforesaid, by recognizance,

with one or more sufficient sureties, to appear at the next general court, to

answer such their offence, and contempt, and for default of finding sureties

to commit such offenders to prison, for any term not exceeding the space

of two months.

SEC. IV. VERDICT, JUDGMENT, AND SENTENCE.

43. Verdict and judgment.—The said jurors by their verdict shall

say whether such slave or slaves are guilty or not guilty, and if a verdict

of guilty should be returned by such jury, the court shall immediately

pronounce the sentence of death by hanging, or some other punishment

not amounting to death.

44. Sentence of death.—Whenever a slave or free person of color is

brought before the inferior court to be tried for an offence deemed capital,

it shall be the duty of said court to pass such sentence as may be pointed

out by law for the offence of which such slave or free person of color

may be guilty.

45. Punishment to he proportionate to the offence.—In all cases where

the jury, on the trial of any slave or free person of color, shall return a

verdict of guilty, the court shall pass the sentence of death on such

slave or free person of color, agreeably to the requisitions and subject to

the same restrictions as are required by the before-recited act,* or proceed

to inflict such other punishment as in their judgment will be most pro-

portionate to the offence, and best promote the object of the law, and

operate as a preventive for [ofj like offences in future.

46. Suspension of sentence in minor offences.—Where any jury shall

find a verdict of guilty against any such slave or slaves, or person or per-

sons of color as aforesaid, in pursuance of the fifth sectionf of the act re-

ferred to in the preceding section, it shall and may be lawful for the

said court to suspend the passing sentence against such slave or slaves,

or person or persons of color as aforesaid, for any term of time not ex-

ceeding two days.

ART. III. CORRECTION OF ERRORS, PARDON, EXECUTION,
AND COSTS.

SEC. I. CORRECTION OF ERRORS.

47. Exceptions may be talcen ; proceedings.—In all trials and pro-

ceedings before justices of the peace and justices of the inferior courts,

under and by virtue of the act passed on the sixteenth day of December,
eighteen hundred and eleven, and of the act passed on the nineteenth

day of December, eighteen hundred and sixteen, in relation to slaves and

43. Dpc. 16, 1811, sec. 5, Prince 790. 40. Dec. 19, 1816, sec. 8, Prince 792.

44 Dec. 14, 1821, sec. 2, ib. 999. 47. Dec. 22, 1829, sec. 1, ib. 805.

45. Dec. 19, 1817, sec. 2, ib, 793.

* Act ot Dec. 19, 1816, Prince 791. f See ante 1| 43.
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free persons of color, and of any acts anfiendatory thereof, when either

party shall he dissatisfied with any decision of the court before whom
such trial and proceedings may be had, affecting the real merits thereof,

such party shall and may offer exceptions in writing to such decision,

which shall be signed by such party, or his or her attorney ; and if the

same shall be overruled by said court, the party making the exceptions

may on twenty days' notice to the opposite party, or his or her attorney,

apply to one of the judges of the superior court, and if such judge shall

deem the exceptions sufficient, he shall forthwith issue a writ of certio-

rari to said justices, or to the clerk of the inferior court, as the case may
be, requiring the proceedings in said matter to be certified and sent to the

superior court next to be held in and for the county in which said pro-

ceedings or trial may have been had ; and at the term of the court to

which such proceedings shall be certified, said superior court shall de-

termine thereon, and make such order, judgment and decision, as shall

be agreeable to law and justice.

48. When execution may he suspended.—When exceptions shall be

offered in maimer aforesaid, the said justices before whom said trials or

proceedings may be, shall suspend the execution of their judgment and

sentence for forty days ; and when a certiorari shall be sanctioned in

manner aforesaid, the judge issuing the same shall order the said judg-

ment and sentence to be suspended until the final order and decision of

said superior court shall be had in the cause.

49. When judge of superior court may fix day of execution.—
Whenever a certiorari shall be granted agreeable to the provisions of the

before-mentioned act, passed on the twenty-second day of December,

eighteen hundred and twenty-nine, if sentence shall have been passed

and a day fixed when the same shall be carried into effect by the inferior

court before whom the slave or slaves, or free person or persons of color,

were had and convicted; and if, after considering said certiorari, the

judge of the superior court before whom the same may be, shall be of the

opinion that the sentence of the inferior court should not be altered or

disturbed, he is hereby authorized and directed to order the execution of

said sentence on some other day than that fixed by said inferior court

shall have passed before the final hearing and discussion of said certiorari,

50. When new trial may he granted ; proceedings.—If the judge of the

superior court before whom ^ny certiorari, as contemplated by the before-

recited act, passed on the twenty-second December, eighteen hundred

and twenty-nine, shall be argued and considered, shall, after considering

the same, be of opinion that error has been committed in the court before,

and that a new trial should be had, he shall pass such order as may be

necessary to effect this object ; and the inferior court to whom said order

may be directed shall obey the same ; and whenever a new trial shall be

ordered, said inferior court shall assemble on the day to be specified in

said order, shall draw a jury, have them summoned in the manner pre-

scribed by the before-recited acts, and in all cases of a new tiial, the

presenting shall in all cases be the same as those presented in the before-

mentioned acts.

48. Dec. 22, 1829, sec. 2, Prince 805. 50. Dec. 30, 1837, sec. 3, Pam. 251.

49. Dec. 30, 1837, sec. 2, Pam. 250.
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SEC. II. PARDON AND RESPITE.

51. Pardon ofcapital offences.—In every case of conviction, for a capi-

tal felony, the owner of the slave, or guardian of the free person of color

convicted, may apply to the court before which the conviction shall have

taken place, and obtain a suspension of the execution of the sentence,

for the purpose of applying to the governor for a pardon, and it shall be

in the power of the governor to grant said pardon.

52. Offences not capital, court may grant time to obtain pardon.—On
a conviction for any other offence not punishable with death, the court

may, at its discretion, grant a suspension of the execution of the sentence

for the purpose of enabling the owner of a slave, or guardian of a U'ee

person of color, to apply to the governor for a pardon, or commutation

of the punishment in such manner, and upon such terms and conditions

as he may think proper to direct.

SEC. III. EXECUTION AND COSTS.

53. Execution of sentence.—All and every the constable and con-

stables* in the several parishes within this province, where any slave

shall be sentenced to suffer death, or other punishment, shall cause exe-

cution to be done of all the orders, warrants, precepts, and judgments of

the justices hereby appointed to try such slaves, for the charge and trouble

of which the said constable or constables respectively shall be paid by

the publicjf unless in such cases as shall appear to the said justice or

justices to be malicious or groundless prosecutions, in which cases the

said charges shall be paid by the prosecutors.

54. Officer may press slaves to aid in executing sentence.—And that ro

delay may happen in causing execution to be done upon such offending

slave or slaves, the constable who shall be directed to cause execution to

be done, shall be, and he is hereby empowered to press one or more slave

or slaves in or near the place where such whipping or other corporeal

punishment shall be inflicted, to whip or inflict such other corporeal pun-

ishment upon the offender or offenders ; and such slave or slaves so

pressed shall be obedient to, and observe all the orders and directions of

the constable in and about the premises, upon pain of being punished by

the said constable by whipping on the bare back not exceeding twenty

lashes, which punishment the said constable is hereby authorized and

empowered to inflict ; and the constable shall, if he presses a negro, pay

the owner of the said negro two shillings out of his fee for doing the said

execution : and in cases capital, shall pay to the negro doing the said ex-

ecution the sum of two shillings, over and above the said fee to his

owner.

55. State not liable to owner for slave executed.—The state shall in

5L Dec. 19, 181G, sec. 3, Prince 792. 54. May 10, 1770, sec. 21, Prince 780.

52. lb. sec, 4, ib. 55. Dec. 19, 1793, sec. 3, ib. 786.

53. May 10, 1770, sec. 21, ib. 780.

* SheriH's to execute sentence for capital offences.

t Repealed by act of Dec. 19, 1793. See post H 56, 57.
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no instance be answerable for, or liable to pay tbe owner any considera-

tion whatever for any negro slave or slaves who may suffer death by the

laws of this state.

56. Expenses of prosecution, when paid by master.—All expenses

and fees chargeable by any of the public officers, for prosecuting any

negro slave or slaves, convicted of any crime, not capital, against the

laws of this state, shall be paid by the owner or owners of such slave or

slaves.

57. When paid by the county.—But in all cases where any slave shall

be convicted of any crime whereby he, she, or they may suffer death,

the expenses attending the trial and execution of such slave or slaves

shall be paid by the county where they shall be executed.

58. Fees of officer executing sentence.—For whipping or other corpo-

real punishments not extending to life, the sum of five shillings ; and for

any punishment extending to life, the sum of fifteen shillings ; and such

other charges for keeping and maintaining such slaves, as are by the act

for erecting the workhouse appointed ; for levying of which charges against

the prosecutor, the justices are hereby empowered to issue their warrant.

59. Clerl<: and sheriff ^s fees.—The following shall be the fees of

the clerk in such cases,* to wit

:

clerk's fees.

For attending the court to draw
jury, ........ $1 25

For drawing up specification of the

charge, 2 00

For attending each trial, ... 1 25

For recording the proceedings of
trial, . .^ 1 87

1

For copying order, or sentence,

and deUvering the same to the
sherifT, 50

And the following shall be the fees of sheriffs in such cases, to wit

:

sheriff's fees.

For summoning jury, . ... 4 00

For attending each trial, ... 1 25
For executing order or sentence of the

court the same as contained in the
general fee bill.

56. Dec. 19, 1793, sec. 4, Frince 786. 58. May 10, 1770, sec. 21, Prince 780.

57. lb. sec. 4, ib. 59. Dec. 22, 1840, sec. 2, Pam. 54.

* For the performance of duties in the trial of slaves and free persons of color.
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ART. I. PUBLIC BUILDINGS AND COUNTY OFFICERS.

SEC. I. COURT-HOUSES, JAILS, AND JAILERS.

1. Erection of court-houses and jails.—The justices of the inferior

courts of every county within this state, in their respective counties, shall

cause to be erected and kept in good repair, (or where the same shall

be already built,) shall maintain and keep in good repair, at the charge
of such county, one good and convenient court-house of stone, brick, or

1. Feb. 21, 1796, sec. 1, Prince 169.
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timber, and one sufficient jail, with the necessary apartments for the safe

keeping of criminals and debtors, well secured with iron bars, bolts, and

locks ; and shall cause to be erected contiguous thereto, one pillory, whip-

ping-post, and stocks.

2. Superintendence ofjails and jailers.—The inferior courts in each

county shall have full power and authority at all times to inquire into

the conduct of jailers, and the state of jails, in their respective counties,

and on neglect of duty, to cause such jailers to be removed, by an order

to the sheriff for that purpose ; and the said courts shall have full power

and authority to call on all persons, their heirs, executors, or administra-

tors, in their respective counties, who have had, or may have county

moneys in their hands collected for the express purpose of building court-

houses and jails, or for any other county purposes whatever, and in

case of neglect or refusal to pay the same, the said court shall, and are

hereby required to cause executions to be issued for the full amount ap-

pearing to be due, in the same manner as the treasurer is authorized by

law to issue executions against the defaulting collectors of taxes in

the different counties ; and such moneys, v» hen collected, may be applied

by such court, to the uses and purposes of building and repairing court-

houses and jails.

3. Funds specially appropriated.—All moneys that now are, or may
hereafter come into the hands of the clerks of the superior or inferior

courts, by fine or forfeitures, and all moneys arising from the sale of

estrays, are hereby made liable and subject to the draught or order of the

several county courts, to be appropriated and applied as aforesaid, either

in the building or repairing court-houses and jails, or to the support

of the poor, and buildidg bridges, at the discretion of such courts.

4. Sheriffs shall have the keeping of the jails.—In the right of the

jails, which were wont to be in ward of the sheriffs, and annexed to their

bailiwicks, it is assented and accorded that they shall be rejoined to the

sheriffs, and the sheriffs shall have the custody of the same jails, as

before this time they were wont to have, and that they shall put in such

keepers for whom they will answer.*

5. Oath of jailers.—In future [it shall be the duty of] all sheriffs, on

appointing a keeper of the jail, to require sufficient security of him or

them ; and such person appointed shall, before he enters on the duties of

his or their office, take and subscribe the following oath before some one

of the justices of the inferior court of said county, to wit: " I, A. B.,

do solemnly swear or affirm (as the case may be), that I will well and

truly do and perform all and singular the duties of jailer for the county

of ; and that I will humanely treat all criminals who may be

2. Feb 21, 1796, sec. 2, Prince 169. 4. 14 Edw ITI, 1340, Schley 123.

3. lb. sec. 4, ib. 170. 5. Dec. 56, 1811, sec. 1, Pn/?ce 178.

* By the act of Feb. 21, 1796, sec. 6, Prince 170, all laws authorizing county
courts to levy a tax for county purposes, is repealed, with the proviso "that

nothing in this act contained shall extend or be construed to extend to have oper-

ation in the county of Chatham, so as to repeal or affect any law appointing the

mayor, aldermen of the city of Savannah, commissioners o? the court house and
jail in the said county."
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brouojht to jail, of which I am the keeper, and not suffer them to escape

by any negligence or inattention of mine : so help me God."

6. Medical aid, fire and blankets to he procured.—It shall be the duty

of the sheriffs of each county, whenever a criminal or criminals, or other

person or persons, are confined in the jail of the county of which he is

sheriff, to furnish or procure medical aid whenever the sickness of the

person or pers.ons confined in jail require said aid ; it shall also be the

duly of the sheriff to furnish such person or persons so confined, with

fire, whenever the form of the jail admits of the same, and the coldness

of the weather makes fire necessary to comfort and health ; it shall also

be the duty of the sheriff to furnish such persons so confined, with a

sufficient quantity of blankets, and clothing for the health and comfort

of persons so confined; provided the person or persons so confined, have

not the power of procuring blankets and clothing themselves ; it shall

also be the duty of the sheriff to keep the jail of the county of which

he is sheriff, in that state of cleanliness necessary to health : Provided,

nothing contained in this act shall be considered as arresting or taking

from the corporation of the city of Savannah, the right and control over

the jail of the county of Chatham, now exercised by them under a spe-

cial act af this state.

7. Penalty of sheriff for neglect.—If any sheriff should, by his neg-

ligence, permit ><y criminal or criminals, or other person or persons,

confined in the jail of the county in which he is sheriff, to suffer in health

for want of such medical aid, fire, blankets, clothes, and cleanliness,

as above pointed out, he shall be subject to indictment for such neglect,

and upon conviction, shall be fined by the court in a sum not more than

five hundred dollars, which fine shall be paid to the clerk of the inferior

court of the county, and made part of the county funds.

8. Reimbursement of sheriff.— Whenever the sheriff of any county

shall have incurred any expense in the performance of his duty, as above

prescribed, he shall lay before the inferior court of the county of which

he is sheriff, an account of the same, who shall pay the same out of any

funds belonging to said county, in preference to all other claims upon said

fund whatsoever.

9. Security for jail fees and maintenance of debtors.—In alf cases

where debtors shall be committed under any execution or mesne process,

at the suit of any person residing out of the county or state, the agent

or attorney of the plaintiff shall give like security for the maintenance

and jail fees of the defendant, the maintenance to be paid weekly ; and

in failure thereof, the defendant shall be discharged on application to

the justices of the inferior court.

10. Captains confining seamen to give security.—In like manner when
seamen are committed, at the instance of their captains, who frequently

leave them in jail, security shall be given to the jailer, before he shall

receive such seamen, for their maintenance and jail fees.

11. Appropriation of fines and forfeitures.—The judges of the su

6. Dec. 19, 1818, sec. 1, Prince 617. 9. Dec. 10, 1803,.«ec. 2, Prince 288.

7. lb. sec. 2, ib. 618. 10. lb. sec. 2, ib.

8. Ib sec. 4, ib. 11. Feb. 1, 1788, sec. 3, ib. 171.
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perior court in each county shall, as often as they think proper, appoint

three or more discreet persons to be commissioners of the jail and court-

house, which said commissioners, or one of them, shall receive the moneys

arising from licenses in their respective counties, fines of defaulting jurors,

fines imposed by the court, and the forfeiture of recognizances, to be a

fund set apart in each county, under the direction of the judges, for build-

ing and repairing the jail, court-ho.use, pillory, and stocks, and for the

support of prisoners.

SEC. II. COUNTY TREASURER.

Il2. Appointment of county treasurer ; oath and bond.—The jus-

tices of the inferior court in the several counties in this state, may, on

the first Monday in January next, and biennially on the first Monday in

January, or as soon thereafter as convenient, appoint some fit and pro-

per person other than the clerk of the inferior court, as county treasurer,

who shall, before he enters upon the duties of his office, give bond with

security to the justices of the inferior court, for the faitiiful discharge of

his duty, in such sum as they shall prescribe not less than double the

amount of funds in hand and the annual revenue of the said county, and

shall, moreover, take an oath well and truly to discharge the duties of

his said office.

13. Moneys collected to be paid to county treasurer,—It shall be the

duty of tax collectors, sheriffs, clerks of the superior and inferior courts,

justices of the peace, coroners, and all and every other person or persons

who may have, or hereafter shall have, in his or their hands, any money
belonging to the said county, to pay the same over to the said county

treasurer on or before the fifteenth day of December in each and every

year, and on failure thereof to pay twenty per cent, interest on all sums
which they, on final settlement, may be in arrears for, who shall give a

certificate of the same, directed to the clerk of the inferior court, who
shall receive the same and receipt therefor, and shall enter the amount of

the said certificate in a book to be kept for that purpose, together with

the nanfte of the person in whose favor it is given, and shall keep the

same on file in his office.

14. Fees for tavern and retail licenses.—When any person shall ap-

ply for a tavern or retailer's license, he shall pay to the county treasurer

the fees now required by law ; and shall receive from the treasurer a

certificate, directed to the clerk as aforesaid, who shall receive and enter

the same as above directed, and grant the said license, which shall spe-

cify the place where said retailing is to be done, upon the applicant's

giving bond and security as required by law.

15. Duty of county treasurer in paying orders.—It shall be the duty

of the county treasurer to pay without delay all orders passed by the

inferior court and directed to him, provided he has funds so to do, and
shall, upon paying the same, take a receipt upon such order for his justi-

fication, and shall keep the same on file in his office.

12. Dec. 24, 1825, sec. 1, Prince 185. 14. Dec. 24, 1825, sec. 3, Prince IBS.

13. lb. sec. 2, ib. 15. lb. sec. 4, ib.
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16. Treasurer's hook.—The said county treasurer shall keep a book

in which he shall exhibit on the debtor side all sums of money paid out

by liim, the time when paid, and the persons to whom paid ; and upon

the credit side, all sums of money received by him, the persons from

whom received, and on what account the same has been received, which

book shall at all times be open to the inspection of the court, or any

person interested.

17. Annual exhibit to he made.—It shall be the duty of such county

treasureis to exhibit to the grand jury at the superior court first held

in each year, a statement of the county funds, containing a detailed ac-

count of the several objects and amounts of expenditures, with the

vouchers therefor, including the balance, either way, from the year pre-

ceding ; and the justices of the inferior court, or a majority of them,

shall have power to issue execution against such county treasurer and bis

securities for the amount in his hands, on his failing to pay or account

therefor within ten days after wi'itten notice from such justices to that effect.

18. Treasurer's compensation.—The inferior court shall pay to the

said treasurer such sum for his services as may appear to them to be rea-

sonable and just, so as not to exceed two and a half per cent, on any
moneys received by him, neither shall he exceed that amount for disburs-

ing the same.

SEC. III. COUNTY FUNDS AND RECORDS.

19. Clerks, when required to give receipts.—It shall be the duty of

all clerks of the inferior courts of any county within this state, to give a

receipt or receipts for any sum or sums of money by them received of

and from any officer, or other person whatsoever, for county purposes, or

for moneys on any account belonging to the county.

20. County funds, when paid to clerk.—It shall be the duty of all

county officers, or any other person or persons who may receive any
sum or sums of money arising from the sale or sales of estrays (or other

means, when such money belongs to the county), shall pay the same
over to the clerk of the inferior court of such county, and sha^ take a

receipt or receipts from the clerk of the inferior court of the several and
respective counties, which receipt the officer or other person paying the

money is hereby directed to demand, and the said clerk required to give
;

and the officer or person paying the money and taking the receipt or re-

ceipts, shall return the same to the clerk of the superior court of the

county where the money was paid, within twenty days from the payment
of the same.

21. Receipts to he filed ; subject to grand jury.—It shall be the duty

of the clerks of the superior courts within this state, to receive and keep
a regular and fair file in office, and entry in a book, to be kept by them
for that purpose ; all such receipts by them received, to be laid before

their several grand juries whenever called for by said grand juries.

16. Dec. 24, 1825, sec. 5, Prince 185. 19. Dec. 18, 1820, sec. 1, ib. 181.
17. Ib. sec. 6, ib. 20. Ib. sec 2, Prince 182.
18. Ib. sec. 8, ib. 186. 21. Ib. sec. 3, ib.
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22. Clej'k^s fee for receipts,—For each receipt received, filed, and en-

tered upon such book, the clerk of the superior court of any county who
may receive the same, shall receivethe sum of twelve and one half cents

out of the county funds of such county where such receipt may be filed

and entered in said book, and shall be allowed the same on presenting a

statement of his account to the inferior cpurt ; and when passed by such

court, the same shall be entered in the books of account kept by the

clerk of the inferior court.

23. Penalty for neglect.—For each and every neglect or violation of

the foregoing act, the party neglecting or violating the same shall upon
conviction be fined in a sum of not less than one hundred dollars, nor

more than five hundred dollars.

24. Duty of county officers in recording 'payments and receipts.—
All county officers in each county in this state, in whose hands any mo-
ney belonging to the county or state shall come, shall prepare and keep

a fair, good, and substantial leather-bound book, in which they and each

of them shall enter, in a regular and distinct manner, all moneys by them
received on account of the state or county, or from any other public

source, in such a way as may be seen how much and at what time the

said money was received, and in like manner how the same has been

expended or disbursed, with the items of each expenditure, and at the

expiration of every three months the debit and credit side of such

account shall be struck, so that the state of the account may be known.
25. Annual abstracts of books to be laid before the grand jury.—

It shall be the duty of the county treasurer, or if none has been appoint-

ed, then the clerks of the superior or inferior courts, acting as such, shall

at every second term in each county, lay before the grand jury a fair

abstract from said book.

26. Penalty for neglect.—In case of neglect or failure of any of the

aforesaid persons to perform the duties hereby assigned them, then and in

such case they shall be liable to a fine of twenty dollars for each offence,

to be recovered in any court of record having competent jurisdiction
;

the whole penalty to go to the person prosecuting the party offending.

27. Books open to inspection.—During the legal office hours, all per-

sons shall have access to and a right to inspect the aforementioned books,

and to take extracts therefrom, and the person keeping the same shall

be entitled to receive twenty-five cents for each inspection ; and should

any of the aforesaid officers refuse any citizen an inspection of said

books, such officer so offending shall be liable to the penalty and prose-

cution as prescribed in the above-named section.

28. Annual exhibits of state of county funds.—It shall be the duty

of the clerks of the superior and inferior courts of the several coun-

ties in this state, to lay before the inferior courts of their respective coun-

ties, at the first annual session of the said courts, a correct statement of

the several sums of money received for county rates or taxes, or fines,

forfeitures, impositions, licenses, or otherwise, in such method as that the

net proceeds of the whole revenue of such county, and the amount of

22. Dec 18, 1820, sec. 4, ib. 26. Dec. 26, 1831, sec. 3, Prince 175.

23. lb sec. 5, Prmce 181. 27. Ib. sec. 4, ib.

24. Dec. 26, 1831, sec. 7, ib. 175. 28. Dec. 16, 1815, sec. 3, ib. 173.

25. Ib. sec. 2, ib.
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the several disbursements in discharge of the several demands against

such county, may distinctly appear.

29. Embezzlbment, how punished ; statements to be recorded.—And if

any of the said clerks shall divert, misapply, or conceal any of ihe mo-

ney belonging to such county, he shall forfeit and pay to and for the use

of such county, double the money he shall be found so to have diverted,

misapplied, or concealed, to be recovered before any court having juris-

diction of the same ; and it shall further be the duty of said clerk to

record such statement of county funds in proper books, to be provided

at the expense of such county.*

30. Court may issue executions against defaulting clerks.—It shall

and may be lawful for the justices of the inferior court, or a majority of

them in each county respectively, of this state, when any clerk of the

inferior court may or shall refuse, or neglect to pay over any money or

moneys belonging to the county funds, deposited or paid to him for the

use of the county for which he is the clerk, to issue an execution against

such clerk and his security or securities, directed to the sheriff, or officer

authorized to execute the same, commanding him to levy the same on the

estate both real and personal belonging to the said clerk and his security

or securities, as the case may be, or so much thereof as will be sufficient

to satisfy such execution and costs thereon, and such other proceedings

shall be had thereon as are usual on other executions issued upon judgments.

SEC. IV. CLERK OF INFERIOR COURT.

31. Clerk of inferior court acting as county treasurer required to

give bo7id.—Whenever it shall so happen that the justices of any infe-

rior court or courts of any county or counties of this state, or a majority

of them, shall decide that they are not inhibited from retaining their clerk

as county treasurer, then and in that case, they shall nevertheless pro-

ceed to take proper bond and security of said clerk, in like manner as

pointed out for county treasurers generally.

32. Duty of clerk when acting as treasurer.—The said clerk, acting

as county treasurer, shall be required to pass all receipts for moneys re-

ceived by him, and in all respects conform to all the duties pointed out

for other county treasurers.

33. Clerks required to make exhibits of county funds.—It shall be

the duty of the clerks of the inferior courts, in the several counties in

this state, annually, at the first term of the superior court, in their res-

pective counties, to make and exhibit to the grand jury a full and com-
plete statement of the county funds, showing the receipts and expendi-

tures of their said counties for the preceding year; in which statement

they shall not only specify all the moneys by them received and paid

29. Dec. 16, 1815, sec. 3, Prince 173. 32. Dec. 31, 1838, sec. 2, Parn. 82.

30. Dec. 19, 1816, sec. 1, ib. 33. Dec. 22, 1823, sec. 1, Prince 184.

31. Dec. 31, 1838, sec. 1, Pam. 82.

* For punishment for embezzlement by clerk of inferior court and county
treasurer, see ante chap, xxviii, T[ 130, p. 719.
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out, but the names of the persons from whom the same has been received,

and for and on what account the same has been paid out.

34. Penalty for failure or neglect may be presented.—Every clerk

failirit^ and neglecting to comply with the requisitions of this act, may, for

the said offence, be presented by the grand jury for malpractice in office,

upon which said presentment, it shall be the duty of the attorney or soli-

citor general to prosecute, as in otlier cases of presentments by grand ju-

ries, for offences punishable by law ; and on conviction, the said clerk may
be fined, or fined and removed from office, at the discretion of the court.

35. Compensation of clerks.—The justices of the inferior courts shall

allow their said clerks such compensation as is reasonable and just for

their services required by this act.

SEC. V. NOTARIES PUBLIC.

36. Appointment of notaries public.—The justices of the inferior

courts of this state shall have the sole and exclusive right to a[)point no-

taries public for their respective counties, and to qualify the person or

persons so appointed, by administering to him or them the oath prescribed

by law, as heretofore administered to notaries public*

37. Names to be registered.—It shall be the duty of the clerks of the

inferior courts of the several counties of this state, to keep a register of

the names of persons appointed notaries public by virtue of this act, in

their respective counties ; and said clerks shall be entitled to hav^e and
receive from the person so appointed, as a compensation for the service

so rendered, the sum of two dollars.

ART. 11. COUNTY REVENUE.

SEC. I. REVENUE FROM ESCHEATS.

38. Escheat money to form part of county funds.—All moneys arising

from the sale of escheated property in the several counties of this state,

shall vest in, and become a part of the fund of said county, respectively.

39. Duty of attorney and solicitor general in collecting proceeds of
escheated property.—It shall be the duty of the attorney and solicitors

general, at the first term of the superior court, in every year, in each and
every county in this state, by rule or order of the said superior court, to

require the escheators in the said counties, respectively, to pay into the

hands of the said attorney or solicitors general, for the purposes herein

mentioned, all such sum or sums of money as may be in the hands of

the escheators under the several escheat laws of this state, and in case

of a default or refusal by any such escheator, the superior courts afore-

said shall have power to punish such escheator in the same manner as if

such escheator was a defaulting officer of such court.

40. To be paid over to inferior court.—The solicitor general and

attorney general of the several judicial circuits of this state be authorized

34. Dec. 2:2, 1823, sec. 2, Prince 184. 38. Dec. 29, 1836, sec. 1, Prince 203.

35. lb. sec. 3, . ib. 39. Dec 21, 1819, sec. 1, ib.

36. Dec. 20, 1824, sec. 1, ib. 184. 40. Dec. 29, 1836, sec. 2, ib.

37. Ib. sec. 2, ib.

* Query. What is the form of oath ?
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and required to collect all such moneys arising in the several counties in

their circuits respectively, in the manner pointed out by an act, passed

December twenty-fiist, one thousand eight hundred and nineteen, entitled

an act more effectually to provide for the collection of the funds arising

from the sales of escheated property within this state, he, whose duty it

shall be to pay over the same, when collected, to the justices of the infe-

rior court of the county wherein the property is escheated.

41. Rights of heirs not affected.—Nothing contained in this act shall

be so construed as to take from the heirs of escheated property, any

rio^hts of heirship given them by the escheat laws of force in this state.

SEC. II. EXTRAORDINARY TAX FOR COUNTY PURPOSES.

42. Inferior courts authorized to levy extra taxes.—The justices of the

inferior courts of the respective counties in this state, or any three of the

bench of justices of the said court in any county, shall have power,

whenever, in their opinion, the exigencies of their respective counties may
so require, to levy upon the inhabitants of any county in which the said

justices may reside, a tax extraordinary of the general state tax, and shall

be authorized to have the same collected by the tax collector for any

county in which such tax may be levied by them : Provided, that nothing

herein contained shall be construed to authorize the justices as aforesaid,

to order any levy which shall exceed fifty per centum on the general

state tax annually.

43. Grand jury to recommend, extraordinary tax.—No extraordinary

tax shall be levied and collected by the inferior courts, as by this act

contemplated, unless two-thirds of the grand jury of the county shall first

recommend the same at a regular term of the superior court.

SEC. III. TAX ON PUBLIC SHOWS AND EXHIBITIONS.

44. Assessment of tax upon shows in certain counties.—All persons,

either owners or principal managers, wishing to introduce and exhibit

shows, for the sake of profit or gain, in the said counties in this state,

shall pay the following tax, each and severally, to the clerk of the infe-

rior court of each of the said respective counties in which they may wish

to exhibit : for exhibiting on horses, the sum of twenty-five dollars ; for

introducing and exhibiting animals, beasts, or vermin, or any other of like

description, the sum of ten dollars ; for exhibiting in person, pictures, or

petitions figures, the sum of five dollars.

45. Applications for license, to whom made ; certificate.—It shall be

the duty of the clerk of the inferior court of the several counties in this

state, on application of any person wishing to exhibit either of the above

denominated shows, anJ on their paying into the hands of the said clerk

the amount of tax so assessed, agreeable to the provisions of this act, on

each particular show that he may wish to exhibit, to grant said applicant

a certificate in his own name, setting forth the particular description of

41. Dec. 29, 1836, sec. 3, Trince 203. 44. Dec. 26, 1835, sec. 1, Pam. 285.

42. Dec. 19, 1821, sec. 1, ib. 170. 46. lb. sec. 2, ib.

43. Ib. sec. 2, ib. 171. • '

*
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such show so to be exhibited, under his hand and the county seal, on said

applicant paying him the sum of one dollar for his services ; and the

certificate so obtained shall be a sufficient license for the person so ap-

plying to exhibit such show in said county, and nowhere else, for the

term of twelve months from the dale, and no lono-er.

46. Appropriation of fund.—The money arising, agreeable to the

provisions of this act, sliall be placed under the direction of the inferior

courts af the several counties of this state, to be appropriated one-half for

the support of the poor, and the other half for building bridges and other

county purposes.

47. Penalty for eochibitmg without license.—If any person or

persons should exliibit either of the above denominated shows, without

first complying with the second section of this act, he shall forfeit and pay

for each and every violation of the provisions of this act, the several

sums, viz : for exhibiting on horses, the sum of fifty dollars ; for exhib

iting animals,, beasts, or vermin, or any thing of the like description, the

sum of twenty dollars ; for exhibiting in person, pictures, or fictitious

figures, the sum of ten dollars.

48. Prosecutions for violation of this act.—On oath being made by

any citizen of the county where such violation of the provisions of the

above recited act has been committed, before any judicial officer of this

state, justice of the inferior court, or justice of the peace, it shall be his

duty to issue a warrant of attachment against the property and effects of

the persons so offending, or so much thereof as will fully satisfy the

amount set forth, and all cost, directed to any sheriff, constable, or their

legal deputy, to execute and return the same, and it shall be tried and

governed under the provisions of the attachment law, now in force in

this state ; and any person so exhibiting, on being called on to show his

license from under the hand of the clerk and county seal^ and failing or

refusing to do so, shall be sufficient ground for an}' person to make oath

of the violation of the true intent and meaning of the provisions of this

act, and the fine so collected, agreeable to the provisions of this act,

shall one-half go to the informer, and the other as above provided for in

the third section.

49. License granted to be recorded.—The clerks of the said several

counties shall record the license so granted and the different amounts re-

ceived, and shall pay over all moneys received for granting such license

to the county treasurer, or the clerk of the inferior court where there is

no county treasurer, except his fee for issuing, and take the treasurer's

receipt, and record the same in his receipt book.

50. Incorporation laws not affected.—Nothing herein contained shall

be so construed as to operate or interfere with the incorporation laws of

this state.

51. Municipal incorporations not affected.—Nothing contained in this

act shall be held to affect or impair the powers heretofore granted to mu-
nicipal corporations in this state, to prohibit, tax, or license any of the

shows, or exhibitions, or other matters mentioned in this act.

46. Dec. 26, 1835, sec. 3,Frince 286. 49. Dec. 26, 1835, sec. 6, ib. 287.

47. lb. sec. 4, ib. 50. lb. sec. 7, Prince 2^7.

48. Ib. sec. 5, ib. 51. Ib. sec. 8, ib.
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52. Law made general.—The provisions of the above recited act

shall take effect and go into operation in each and every county in this

state, and become a general law, any law, usage, or custom to the con-

trary notwithstanding, except that when the exhibition takes placeinany
incorporated town or village, the tax shall go to the funds of such cor-

poration.

SEC. IV. TAVERN LICENSES.

53. Tavern licenses, how granted.—Any person or persons wishing

to keep a tavern or house of entertainment, shall petition the justices of

the inferior court, held for the county where such petitioner resides ; and
the court to whom such petition shall be exhibited, shall thereupon con-

sider the convenience of such place intended for a tavern, and having

regard to the ability of such petitioner to keep good and sufficient ac-

commodations for travellers, their horses, and attendants, may, at their

discretion, grant a license to such person or persons, for the term of one

year, next ensuing the date of such license, and from thence to the next

inferior court held for the said county, and no longer ; which license,

upon petition, may be renewed from year to year, if the court think pro-

per : Provided always, that before issuing such license, the court shall

cause the petitioner to enter into bond, with sufficient security, to be ap-

proved of by the court, in the sum of fifty pounds, conditioned for their

keeping an orderly and decent house, with good and sufficient accom-
modations for travellers, their horses, and attendants ; which bond shall

be filed in the clerk's office, and subject to be put in suit upon any
breach thereof.

54. Tavern rates, by whom fixed ; penalty for overcharging.—The
justices of every inferior county court, at the first term in every year,

shall fix and establish the rates and prices to be paid at taverns for liquors,

diet, lodging, provender, stabling, and pasturage : and every tavern-keep-

er shall, within one month after the rates so established, obtain of the clerk

of the said court, a fair table of such rates, which shall be openly set up
in the public entertaining room in every tavern, and there kept throughout

the year, until the rates shall be fixed or altered again by the court, and

then a copy thereof shall be again so obtained and kept from time to time,

under a penalty of ten pounds on every tavern-keeper failing so to do,

and if any tavern-keeper shall demand and receive any greater price for

any liquor, diet, lodging:, provender, stabling, or pasturage, than by such

rate shall be allowed, he, she, or they, so offending, shall forfeit and pay

the sum of two pounds over and above the sum extorted, for every such

offence, to the informer, recoverable with costs before any justice of the

peace in the county where such tavern shall be.

55. Corporations of Savannah and Augusta not affected.—All acts

heretofore made respecting any thing within the purview of this act, shall

be, and the same are hereby repealed : Provided always, that the cor-

porations of the city of Savannah and Augusta shall have the sole regu-

lation and power of governing and directing taverns and granting licen-

ses, within their several jurisdictions.

52. Dec. 25, 1837, sec. 1, Pom. 257. 54. Dec. 24, 1791, sec. 2, Prince 839.

53. Dec. 24, 1791, sec. 1, Prince 839. 55. lb. sec. 5, ib.
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56. Tavern licenses Jive dollars.—Each person obtaining tavern

license, sltall pay for such license the sum of five dollars, any law to the

contrary notwithstanding : Provided, nothing in this act shall be con-

strued to control the rates which now are, or may be established by the

corporations of Savannah and Augusta, or any other incorporated town
in this state.

SEC. V. RETAIL LICENSE.

57. License to retail spirituous liquors.—Any person on application,

and complying with this law, may have license to retail spirituous liquors,

without being obliged to keep other public entertainment : Provided,

such person shall give bond and sufficient security to the inferior court

in the sum of five hundred dollars, to keep an orderly house: and pro-

vided also, that if they do keep a house of entertainment, they shall not

be allowed any other pay than agreeable to tavern rates.

58. Oath of applicant.—Upon the application of any person for

license to retail spirituous liquors, the clerk of the inferior court lo whom
such application may be made, shall, before the granting such license,

require the applicant in whose name such license shall issue, to take

and subscribe the following oath, to wit :

—

59. Form of oath.—I do solemnly swear, that I will not, during the

next succeeding twelve months, sell, barter, give or furnish to any slave

or slaves, or free persons of color, any measure or quantity of distilled,

spirituous, or intoxicating liquor, without the verbal or written consent

of the owner, overseer, or employer of such slave or slaves, or without

the like consent of the guardian of such free person of color; and I do

further swear, that I will not suffer or allow any other person to do so

for me by my approbation, knowledge, or consent, so help me God.
60. Oath when taken.—On or before the first day of June next, and

annually thereafter, each and every vender of any measure or quantity

less than one gallon of distilled spirituous or intoxicating liquor, shall,

and are hereby required, to take and subscribe the above and foregoing

oath.

61. Oath when subscribed.—From and after the first day of June next,

and annually thereafter, each and every person who may or shall become
a vender of any measure or quantity less than one gallon of distilled spi-

rituous or intoxicating liquor, shall, and are hereby required to take and

subscribe the above and fore^oino; oath.

62. Applicant failing or refusing, how punished.—Upon the neglect

or refusal of any person so required to take and subscribe the above and

foregoing oath, each and every person so neglecting or refusing, shall be,

and are hereby made liable and subject to all the pains and penalties

which a person retailing without license is now subject to by law.*

56. Dec. 15, 1809, sec. 1, Prince 840. 60. Dec. 29, 1838, sec. 2, Pam. 204.

57. lb. sec- 2, ib. 61. lb. sec. 3. ib.

58. Dec. 29, 1838, sec. 1, Pom. 204. 62. lb, sec. 4, ib. 205.

59. Ib. sec. 1, ib.

* For penalty for retailing without license, see ante chap. xxix. II 143, p. 755.
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63. Oath, by whom attested, where recorded.—Each and every oath

so taken, shall be subscribed by the person taking the same, and attested

by the clerk of the inferior court, before whom the same shall be taken in

a book to be kept by him for that purpose.

ART. III. HORSES AND CATTLE.

SEC. I. SALE OR EXCHANGE OF HORSES AND CATTLE.

64. Horses and cattle, when sold, when and how tolled.—Upon the

sale or exchange of any horse, mare, gelding, colt, filly, or neat cattle,

the person or persons so selling or exchanging the same, if required by the

purchaser, shall be avouched and tolled, and a certificate thereof obtained

from the toll master, except, however, public sales of horses or neat

cattle, by executors, or administrators, belonging to the estates of persons

deceased, for which he, she, or they may act in such capacity, and except

also sales by the provost- marshal or his deputies, constables, or other per-

sons empowered by the act of the general assembly of this province, to

make distress and levy execution.

65. Toll wMster.—The justices assigned to keep the peace, in the

several parishes in this province, shall be, and they are hereby appointed

to be toll masters in their respective parishes, and they are hereby de-

clared to have full authority to exercise all and every the powers in them
vested as toll masters by virtue of this act.

QQ. Duty of toll masters.—The toll masters hereby appointed, shall

administer oaths to the persons avouching or tolling before them respec-

tively, touching the proof of the property of the person so tolling, (of the

sufficiency of which proof, such toll masters are hereby declared to be

judges,) and, upon such proof appearing, they are hereby required and
directed to avouch or toll any horse, mare, gelding, colt, filly, or neat cat-

tle, produced to them or either of them, in a book to be kept for that

purpose, shall enter the time of sale, and the name and place of dwell-

ing, of every seller and buyer of such horse, mare, gelding, colt, or filly,

burnt mark or other notable flesh mark thereof, and the price for which
the same is sold, or the value of what may be given in exchange, and

shall, under his hand and seal, give a certificate of such entry, to every

person requiring the same, upon the payment of one shilling and sixpence

for his trouble therein, under the penalty of three pounds for every

neglect or refusal of any or either of the said toll masters.

67. Oivnerhow far affected by unlawful sales.—If any horse, mare,

colt, or filly, after the passing of this act, shall be stolen, and afterwards

shall be sold and tolled as aforesaid, that yet nevertheless, the sale of any

such horse, mare, gelding, colt, or filly, shall not take away the property

of the owner from whom the same was stolen, so as a claim be made, in

six months after the offence or felony done, by the party from whom the

same was stolen, or by his executors or administrators, or by any other

63. Dec. 29, 1838, sec. 5, Pam. 205, 66. Sep. 29, 1773, sec. 4, Prince 146.

64. Sep. 29. 1773, sec. 2, Prince 146. 67. lb. sec. 5, ib.

65. Ib. sec. 3, ib. 147.
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person of their appointment, in the parish where the same horse, mare,

gelding, colt, or filly, shall be found, before any justice of the peace of

the said parish, and so that the proof be made within forty days then

next ensuing, by two sufficient witnesses to be produced, and depose be-

fore such justice of the peace, that the property of such horse, mare,

gelding, colt, or filly so claimed, was the property of the party by and

from whom such claim is made, and was stolen from him or her within six

months next before such claim of any horse, mare, gelding, colt, or filly,

but that the party from whom said horse, mare, gelding, colt or filly was

stolen, his or her executors or administrators shall and may at all times

after, notwithstanding any such sale or sales, have again, and enjoy the

said horse, mare, gelding, colt, or filly, upon payment of the party that

shall have in possession the same, so much money as shall appear to

have been paid by him or her, by a certificate from the toll master, or

by oath before any justice of the peace, that he or she has paid such

value without fraud or collusion.

68. Toll masters when only authorized to toll cattle.—No toll master

hereby appointed shall toll any horse, mare, gelding, colt, filly, or neat

cattle, sold or offered for sale by any person or persons not being free-

holders in this province, unless the said person or persons produce a

certificate, under the hands and seals of two or more justices of the peace

of their respective counties or parishes where they usually reside, of their

being legally possessed of the same, under the penalty of three pounds

for every horse, mare, gelding, colt, filly, or neat cattle so by him tolled.

SEC. II. GELDING, MARKS AND BRANDS.

69. Stud horses running at large.—If any stone-horse, above eighteen

months old, shall be found running at large, it shall and may be lawful

for any person to take up the same; and having taken him before the

nearest justice of the peace in the county, by the permission of the said

justice, may geld the same, taking care that the operation is performed by

a person usually doing such business in the neighborhood, for which the

person so gelding shall receive one dollar, to be paid by the owner of

the horse.

70. Illegal gelding, how punished.—Provided, nevertheless, that if

any person shall take up, and geld any such stone-horse, contrary to the

true intent and meaning of this act, or without fully pursuing the above

direction, he shall, for every such offence, forfeit to the party injured,

double the value of such horse, which value shall be ascertained by two

respectable freeholders, who were acquainted with such horse, who shall

act upon oath, to be recovered in any court, having cognizance of the same.

71. Marks and brands, where recorded.—It shall and may be lawful

for all persons residing within this state, to record their marks and brands

in the clerk's office of the superior court of the county in which such person

resides: and if any person or persons shall neglect to record the same, then

and in that case, whenever any property shall or may happen to be in dis-

68. Sep. 29, 1773, sec. 6, Prince 147 70. Dec. 20, 1791, sec. 15, Prince 204.

69. Dec. 20, 1791, sec. 15, ib. 204. 71. Dec. 8, 1792, sec. 1, ib. 149.
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pule between the party so recording his marks and brands, and any other

person not having recorded as aforesaid, both having one and the same

marks or brands, the property being found in the possession of the

person complying with this act, the party so claiming any such property

in dispute as aforesaid, shall not be allowed to take the same out of the

hands of the person found in possession, without such claimant can prove

by disinterested testimony such property so in dispute, and that the same

is his property, such proof, when the value of the property is under five

pounds, to be made before any justice of the peace in the county where

such property may be found, and if above that value, before any court

having jurisdiction thereof.

72. Priority of claim.—Where two or more persons shall have the

same marks and brands, each of them recorded, in such case the oldest'

record shall be evidence of right, so far as to compel the other party

to prove his property by disinterested testimony, in the manner herein-

before pointed out : Provided, that nothing in this act contained, shall

compel such person or persons as have already had their brands and marks

recorded in the secretary's office, to record the same in the clerk's office

aforesaid, but such record in the secretary's office shall be good and valid.

f 73. Duty of clerk in recording marks and brands.—It shall be

the duty of the clerks of the superior courts, upon the application of

any person or persons, to record all marks and brands, in books to be

kept by them for that purpose, and give certificates thereof when there-

unto required by any person or persons, and for which they shall receive

the fees pointed out by the act to revise and amend " an act for ascer-

taining the fees of the public officers of this state."*

SEC. III. ESTRATS.

74. Persons authorized to take up estrays.—It shall and may be law-

ful for any person upon his own freehold, or other person having charge

of such freehold in the absence of the owner thereo, and not elsewhere,

to take up all estrays, whether horse, mare, colt, filly, ass, mule, neat cattle,

sheep, goat, or hog, that may be found straying away from their owners.

75. Toll of estrays broke to service.—Every person taking up

estrays as above, shall, within ten days, in case such estrays have been

broke to service, take, or drive it or them before a justice of peace in

the county, whose duty it shall be, and he is hereby required to take

down in writing a particular description of the marks, natural and artifi-

cial, brands, stature, age, and color of such estray or estrays, and imme-
diately to issue his warrant to two or more freeholders of the vicinage,

commanding them, having been first duly sworn thereto, well and truly

to appraise or ascertain the value of such estray, which appraisement or

valuation, and description as above, together with the name of the taker

up, and the place of his abode, the said justice shall, within ten days

thereafter, transmit to the clerk of the inferior court of said county, tak-

ing special care that the person or persons taking up such estray, do so-

72. Dec. 8, 1792, sec. 2, Prince 149. 74. Nov. 30, 1801, sec. 1, Prince 204.

73. lb. sec. 3, ib. 150. 75. lb. sec. 1, ib.

* See fee-bill.
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lemnly swear or affirm, that he or they have not altered or caused to be

altered the marks or brands of such estray, and to the best of his or

theh^ knowledge and belief, such marks or brands have, or have not, (as

the case may be,) in, any wise been altered, and that the owner to him

or them is unknown.

76. Toll of esiraijs not brol^e to service.—In case any person shall

take up any such estrayed neat cattle, sheep, goats, or hogs, he shall

cause the same to be viewed by a freeholder in the county where the

same shall happen, and that the taker up be compelled to advertise said

estrays, at least ten days at the place of holding justices' courts in said

district, prior to tolling; and shall immediately thereafter go with such

freeholder before a justice of the peace for said county, and make oath

before him that the same was taken up at his plantation or place of resi-

dence in the said county, and that the marks or brands of such estray

have not by him, or to the best of his knowledge, been altered.

77. Duty of justice of the peace.—The said justice shall take from

the taker up and freeholder, upon oath, a particular and exact descrip-

tion of the marks, brands, color, and age, of all and every such neat

cattle, sheep, goat, or hog, and such justice shall in manner above

directed issue his warrant for the appraisement of such estrays, which

description and valuation shall, by the said justice, within ten days, be

transmitted to the clerk of the inferior court, by him to be disposed of as

hereinafter directed.

78. Copy of description to he kept by the justice.—It shall be the

duty of every justice of the peace, before whom an estray shall be car-

ried as aforesaid, to enter a true copy of the certificate transmitted by
him to the clerk of the court in a book to be kept by him for that purpose.

79. Justice' s certificate.—It shall be the duty of the clerk of the infe-

rior court in each county in this state, and he is hereby required to receive

and enter in a book by him to be provided and kept for that purpose, all

such certificates of description of appraisement as to him shall be trans-

mitted from the respective justices in the county ; and it shall also be

the duty of the said clerk of the inferior court, to affix a copy of every

such description and valuation to the court-house of his county for two

terms successively, after the same shall be transmitted to him.

80. Pound to be made.—It shall be the duty of the said clerks of the

inferior courts, in their respective counties, to cause an enclosure to be

made at the court-house, to be paid for out of the moneys arising from

the sale of estrays, for the purpose of impounding estrayed horses, mares,

colts, fillies, asses and mules, and that all estrays aforesaid, taken up as

aforesaid, shall by the taker up be brought to the said enclosure, and im-

pounded from ten o'clock in the forenoon until three o'clock in the after-

noon, on the first day of every term for twelve months, both of the su-

perior and inferior courts ; and the said clerk shall see that these requisi-

tions be complied with by the taker up.

81. Penalty for neglecting to impound.—Every taker up of an

estray as aforesaid, shall, for every neglect to impound as aforesaid, be

76. Nov. 30, 1801, sec. 2, Prince 205. 79. Nov. 30, 1801, sec. 4, Prince 205.

77. lb. sec. 2, ib. 80. lb. sec. 5, ib.

78. Ib. sec. 3, ib. 81. Ib. sec. 5, ib.
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subject to a fine of five dollars, to be collected by execution under the

hand and seal of the presiding justice of the inferior court, and paid

into the clerk's office for the use of the county, unless sufficient cause

to the contrary be shown to the said court at the next term thereof.

82. Sale of estrays broke to service ; appropriation of proceeds.

—It shall be the duty of the taker up, and he is hereby required

to bring to the court-house in the county wherein he resides, and
deliver to the clerk of the inferior court of said county, every estrayed

horse, mare, colt, filly, ass, or mule, on the first sheriff's sale day that

shall happen after the expiration of twelve months from the time of en-

tering such estray as aforesaid with the justice ; and it shall be the duty

of the clerk to proceed to sell such estray or estrays as aforesaid, on the

day aforesaid, between the usual hours, for ready money to the highest

bidder, which money shall in the hands of the said clerk be subject to

the order of the inferior court for county purposes, after defraying the

charges or fees hereinafter directed.

83. Penalty of taJcerup for neglect.—Every taker up who shall ne-

glect or refuse to comply with these requisitions, shall be liable for double

the amount of the appraisement, to be collected by execution under

the hand and seal of the presiding justice of the inferior court, unless suf-

ficient cause to the contrary be shown the court at the next term there-

after ; and the said forfeiture when collected shall be applied to the use

of the county, after deducting the legal fees.

84. ;S'a/e of estrays not broJce to service ; appropriation ofproceeds.—
In case any person shall take up as aforesaid any neat cattle, sheep,

goats, or hogs, and no person or persons shall appear and make satisfac-

tory proof within three months,* that the said estrays are his or their pro-

perty, the justice having given twenty days' notice by advertisement in

two of the most public places in the captain's district wherein he resides,

shall proceed to sell the said estraysf by his constable, upon one of his

court days, between the usual hours, for ready money to the highest

bidder ; and it shall be the duty of the justices in the several counties,

and they are hereby required to pay to the clerk of the inferior court in

their respective counties, at each term of said court, all moneys in their

hands that have arisen from the sales of estrays as aforesaid, deducting

five per centum for commissions, and such other charges as are allowed

by law, and all moneys so paid shall be subject to the order of the infe-

rior court for county purposes.

85. Entry of claim by owner , within what time.—If any person or

persons shall, within the term of two years from the time of such sale,

prove to the satisfaction of the court that the property so sold was his or

their own, or that of his or their employers, (as the case may be,) in

that case the court shall, after deducting the fees and charges hereinafter

described, pay the balance of the money arising from such sales to the

claimant of such property.

86. Justice's fees.—The justice for his services as above, shall receive

82. Nov. 30, 1801, sec. 6, Prince 205. 85. Nov. 30, 1801, sec. 8, Frince 206.

83. lb. sec. 6, ib. 86. lb. sec. 9, ib.

84. Ib. see. 7, ib. 206.

* Four months. See post 1[ 100. f But for sale of neat cattle, see post ][ 100
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from the taker up, at the time such astray or estrays shall be brought be-

fore him, or description or valuation thereof presented to him as above,

the sum of seventy-five cents* for each horse, mare, colt, filly, ass, or mule,

and the sum of six and one-fourth cents for each head of neat cattle,

sheep, goats, or hogs.

, 87. Compensation of taker up.—The taker up of such estrays shall,

as a compensation for maintaining and keeping of the same, put them to

immediate labor, if capable of service, and if incapable, or [if] he should

prefer it, receive from the owner, if claimed, or from the court, if sold, a

reasonable satisfaction, to be adjudged by the clerk and a justice of the

peace for the county, according to the circumstances of the case : Pro-

vided, nevertheless, that in case of putting such estray to labor, he shall

be bound to produce such estray to the owner, if claimed, or to the clerk,

if sold, (casualties excepted,) in as good condition as when appraised.

88. Additional compensation.—Upon the delivery of any such estray

to the legal owner, or in the case of sale, upon the sale thereof, the

taker up shall receive from the owner, or clerk, as the case may be, the

sum of one dollar for each horse, mare, colt, filly, ass, mule, or ox, in

addition to the sum by him paid to the justice, and the sum of twelve

and a half cents for each head of neat cattle, sheep, goats, or hogs, in

addition to the sums above mentioned, for the keeping and maintenance

of the same.

89. Cleric^ s fees.—The clerk of the said court shall, for the receiving,

entering and publishing every certificate as above directed, receive the

sum of fifty cents, to be paid by the owner upon claiming the property,

or deducted out of the money arising from such property in case of sale,

and the further sum of five per centum upon the balance of such money,

as a compensation for selling, collecting, and paying.f

90. Duty of clerk to account with grand jury.—It shall be the duty

of the clerk of said court, to render to the said inferior court at every

term thereof, a true statement of all moneys arising from the sales of estrays

as aforesaid, accompanied with the proper vouchers, and exhibit a cor-

rect statement as aforesaid, to the grand jury of the county at every fall

term of the superior court, and oftener, if required.

91. Penalty for conversion ofproceeds.—If any person shall presume

to sell, or dispose of, or apply to his or their own use, any estray, every

such person or persons so offending, shall be subject to indictment for

a misdemeanor, and on conviction thereof, shall forfeit and pay to the

justices of the inferior court, for the use of the county in which such

offence may be committed, double the value of such estray or estrays, so

sold, applied, or converted to his, her, or their use.

92. Penalty of taker up for neglect.—Any person taking up any

estray as aforesaid, and faihng or neglecting to comply with and fulfil

the true intent and meaning of this act, and being thereof duly convicted

before the inferior court, shall, for every such offence, forfeit and pay a

87. Nov. 30, 1801, sec. 10, Prince 206. 90. Nov. 30, 1801, sec. 13, Prince 207,

88. lb. sec. 11, ib. 91. Feb. 15, 1799, sec. 3, ib. 204.

89. Ib. sec. 12, ib. 207. 92. Nov. 30, 1801, sec. 14, ib. 207.

* Thirty-one and a fourth cents. See table of fees. f But see post T[ 95.
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sum equal to double the value of such estray so neglected to be tolled

and advertised as aforesaid, to be recovered by suit or action at law, the

informer to be the plaintiff in the action ; one half of the sum so recov-

ered to the use of the informer, the other half to the use of the county.

93. Penalty ofjustice or clerk for neglect of duty.—If any justice or

clerk shall refuse or neglect to perform the duties required by this act,

each justice or clerk neglecting or refusing, shall for every such neglect

or refusal forfeit the sum of twenty dollars, one moiety to be paid to the

party informing, and the other moiety to the use of the county where

such offence shall be committed, to be recovered by action of debt in

any court having cognizance of the same, and shall moreover be liable

to an action of damages to the party injured, and upon conviction pay

double costs.

SEC. IV. SALE AND CLAIM OF ESTRAYS.

94. Time of sale fixed for neat cattle.—No neat cattle taken up as

estrays, shall be sold under twelve months* from the time of being tolled
;

and it shall be the duty of the clerks of the inferior courts, previous to

the advertisement and sale of such estrays by the justice before whom
they may have been tolled, to advertise at the door of the court-house

all such estrays, on the first day of every succeeding term of the superior

and inferior courts, which may happen in the county within the said

term of twelve months.

95. Fees of clerk ; compensation of taker up.—The respective clerks

of the inferior courts shall be entitled to receive as full compensation for

each estray so advertised, twenty-five cents ; and the person taking up
such estrays, shall be allowed a reasonable compensation for their trouble,

to be adjudged by the justices of the district where such estray may be

tolled, or any two justices of the county.

96. Estrays broke to service to be advertised in certain neivspapers.

—It shall be the duty of the clerks of the inferior courts of this state

respectively, within ten days after they or either of them may have

received from any justice of the peace, (of the county for which he is the

clerk,) before whom any estray horse, mare, colt, gelding, filly, ass, or

mule, may have been posted, in conformity with the estray law now in

force in this state, a description of such estrayed horse, mare, colt; geld-

ing, filly, ass, or mule, to advertise such estray or estrays according to the

description thereof which he may have received as aforesaid, in the

Georgia Journal, Augusta Chronicle, or Savannah Republican, and the

proprietors of such papers shall receive as compensation for the publi-

cation of each such estray, the sum of one dollar and fifty cents.

97. Reimbursement of clerks.—The said clerks respectively, shall be

authorized to pay out of the moneys arising from the sales of estrays,

the expense incurred for such advertisement or advertisements, unless it

93. Nov. 30, 1801, sec. 15, Prince 207. 96. Dec. 4, 1816, sec. 1, Prince 208.

94. Dec. 7, 1803, sec. 1, ib. 97. lb. sec. 2, ib.

95. Ib. sec. 2, ib.

* Four months. See post T[ 100.
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should so happen that the owner or owners of such estray or estrays

may prove them or either of them away previous to sale; then and in that

case it shall be the duty of such clerk to demand and receive of the owner

or owners of such estray or estrays, the full amount of the expenses in-

curred for such advertisement or advertisements, previous to the delivery

of such estray or estrays.

98. Clerk^s fee for transmitting advertisement.—The clerks of the

inferior courts aforesaid, shall be entitled to the sum of fifty cents for

transmitting the description of said estrays from the owners if proven

away, or from the proceeds of the sale of such estray if sold.

99. Expenses, by whom paid,—In all cases where expenses have been

incurred, arising under this act, by advertising such estray or estrays, it

shall be the duty of the said clerks respectively, to remunerate such ex-

penses out of the money arising from the sale of such estrays ; and it

shall be the duty of all such clerks to keep a fair and regular book of

entry of all such expenditures, to exhibit to the inferior courts of their

counties respectively, upon application.

100. Time of advertising cattle, sheep, goats, and hogs.—All horned

cattle, sheep, goats, and hogs, that may be tolled in conformity with the

estray laws now in force in this state, may be sold at the expiration of

four months from the time they are tolled.

101. Duty of justice and constable to notify cleric,—It shall be the

duty of the justices of the peace and constable or constables of each

captain's district in every county in this state, to notify the clerk of the

inferior court of the county wherein they reside, whenever it comes within

their knowledge, or when they have any reason to believe that any exe-

cution has been levied on estrayed property.

102. Clerk to claim for the benefit of the county.—In all cases where

the clerks of the inferior courts of the different counties in this state

shall receive the information aforesaid, and also, where the fact may
come within their own knowledge, for them to hand a written notice to

the constable or sheriff, as the case may be, (who may have levied on

any estrayed property,) stating that he claims the said property for the

benefit of the county as an estray ; which said notice shall be sufficient

to compel the constable or sheriff, as the case may be, to return the said

fi. fa. or fi. fas., and notice, to the next justice's court of the district

wherein the levy may have been made, if the said fi. fas. issued from

a justice's court ; or if the same issued from an inferior or superior court,

then and in that event to the next inferior or superior court of the county

wherein the levy may have been made.

103. Trial of claim.—When any notice with the execution as afore-

said shall be returned to any of the courts aforesaid, it shall be the duty

of the court to cause an issue to be made up between the said clerk of

the inferior court and the plaintiff in execution, which shall be tried in

the same manner as all other claim cases, the burden of proof resting on

the plaintiff in execution.

98. Dec. ,4, 1816, sec. 3, Frince 208. 101. Dec. 26, 1831, sec. 1, Prince 20».
99- lb. sec. 4, ib. 102. Dec. 26, 1831, sec. 2, ib.

100. Dec. 23, 1842, sec. 1, Fam. 83. 103. Ib. sec. 3, ib.
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104. When county to pay cost.—In all cases where the issue shall be

determined against the clerk, the county shall pay the costs.

105. Taker up ivhen to claim for benefit of the county.—All consta-

bles in whose hands executions, may be placed for the purpose of

levying on estrays, the said constable in whose hands such execu-

tion is placed, shall notify the taker up of all such estrays that he

has levied such execution on the estray or estrays posted by him

or her, and upon such notice being given to the taker up, it shall be,

and he is hereby required to claim all estrays levied on by such con-

stable, and to notify such constable that he has claimed such estrayed

property for the benefit of the county, which claim shall be returned and

disposed of in the same manner as claims made by the clerks of the infe-

rior court agreeably to the above recited act.*

SEC. V. INSPECTION OF CATTLE.

106. Appointment of inspectors of cattle.—It shall be the duty of the

justices of the inferior court of the county of Camden, to meet at the

court-house in said county on the first Monday in February next, and
there to appoint two fit and proper persons to inspect all cattle which

may be drove through or from the county of Camden, to the province of

East Florida, by taking the marks and brands of each, and recording the

same in a book to be kept for that purpose by him.

107. Inspectors, how paid.—The owner or owners of said cattle shall

pay to said inspector six and one quarter cents for each head of cattle

so inspected.

108. Driving cattle without inspection, how punished.—Any person

or persons, faihng or neglecting to give information to said inspector, of

his, her, or their intention to drive cattle from this state to the province

of East Florida, and do actually drive the same without being inspected

by the inspector or inspectors appointed by virtue of this act, shall forfeit

for each head, ten dollars, to be recovered by action of debt, in any court

having cognizance of the same, the one half to the person informing,

and the other part to the use of the county.

104. Dec. 23, 1840, sec. 4, ib. 107. Dec. 5, 1799, sec. 2, Prince 140.

105. Ib. sec. 1, Pam. 77. 108. Ib. sec. 3, ib.

106. Dec. 5, 1799, sec. 1, Prince 150.

* Act of Dec. 26, 1831, see ante T[ 101, 104.
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ART. I. CONSTRUCTION OF ROADS.

SEC. I. JURISDICTION OF INFERIOR COURT.

1. Public roads aefined.—All the roads in the several counties of

this state, that have been laid out by virtue of any act of the general

1. Dec. 4, 1799, sec. 1, Frince 733,
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assembly, or by virtue of any order of court, are hereby declared to be

public roads.

2. Persons aggrieved by public roads.—When any person or per-

sons shall feel him, her, or themselves aggrieved by reason of any

road being laid out through his, her, or their enclosed ground, it shall be

the duty of any two or more of the justices of the inferior courts, on ap-

plication in writing by the person or persons injured, to issue a warrant

under their hands, directed to the sheriff of the county to summon a jury

of freeholders, who shall be sworn to assess such damages ; and that the

sheriff shall make and return a true inquisition thereof to the next infe-

rior court ; and it shall be the duty of such court to order the amount of

damages so assessed to be paid out of the next county tax, or out of any

public moneys belonging to the county fund ; Provided, nevertheless,

that where it shall appear to the inferior court that the damages so as-

sessed, transcend the utility of that part of the said road, such court

shall order the same to be altered in such manner as to avoid the enclosed

ground so damaged, unless the person complaining shall agree to accept

such compensation as shall be deemed just and reasonable by such court.

3. Public roads, how laid out.—All public roads laid out, or now in

use, or which shall hereafter be laid out, shall be cleared of all trees,

stumps, grubs, and brush, at least twenty feet wide, and such limbs of

trees as may incommode horsemen or carriages shall be cut away ; all

bridges or causeways made or to be made over small water courses, and

causeways over swamps or lowlands, shall be made and kept in repair

by the hands subject to work on the roads where the same may be neces-

sary, and the pieces w^herewith the same shall be made, shall be laid

Biiross the road, and be at least sixteen feet long, well secured, made
fast, and covered with earth.

4. Removal of stumps and trees.—So much of the before recited act,

directing the overseers of districts to remove all stumps and trees, shall

be construed so as to remove such stumps and trees from being obstruc-

tions to wheel carriages, by cutting the same as nearly even with the sur-

face as possible.

5. Width of roads and causeways.—All overseers of roads appointed

in pursuance of the before recited act, shall cause their respective roads

to be cleared twenty feet wide, except market roads, which shall be

cleared thirty feet wide, and shall cause all causeways to be made six-

teen feet wide ; and any thing contained in the said section of the said

act to the contrary notwithstanding.^

6. Timber authorized to be used.—All overseers are hereby authorized

to make use of any timbers for the use of the road, upon which they may
be required to work, except board and shingle timbers.

7. Location of public roads.—All public roads shall be laid out the

nearest and best way to the place to which they are intended ; and the

commissioners of roads shall in all cases designate the same on oath, if

required by the court.

2. Dec. 4, 1799, sec. 2, Prmce 733. 5. Dec. 21, 1822, sec. I, Prince lAl.
3. lb. sec. 3, ib. 6. Dec. 19, 1818, sec. 10, ib. 737.

4. Dec. 1, 1800, sec. 4. ib. 734. 7. Ib. sec. 27, ib. 739.

* Act of Dec. 19, 1818, sec. 8, Prince 737, which being superseded by this act
is omitted.
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8. Cross-roads.—The inferior courts of the respective counties within

this state are hereby authorized and empowered to direct the manner and

mode of keeping in repair all cross and other roads, not being an imme-
diate or direct market road, leading through their respective counties,

in such manner as they in their judgment may think most proper.

9. Power and authority of justices of the inferior court.—The justices

of the inferior courts of each county in this state, or a majority of them,

shall have power and authority to hear and determine on all matters

which may come before them relative to roads, bridges, &ic., as are

authorized by law, either in term time, or while sitting for ordinary pur-

poses, or at any special meeting held for that purpose.

10. Hoiv restricted.—This act shall not be so construed as to cause

the justices of the inferior courts to lay out and designate again those

districts which have heretofore been laid out and designated, according

to the requisitions of this act.

11. Road, districts, by whom laid out.—The justices of the inferior

court, in and for the several counties in this state, at the first session

or term after the passing of this act, or as soon thereafter as convenient,

shall proceed to define and point out as many and such districts as to

them shall seem meet and proper, having due regard to proportioning

said districts or divisions so as to divide the labor and expense of the

roads, causeways, and bridges, equally among the citizens and hands of

the respective districts throughout the said counties.

12. New roads, how laid out.—On application to said court, for

any new road, or any alteration in an old road, the said justices shall

proceed to appoint three discreet and proper persons, residing in the

neighborhood where such road is intended to pass ; and in case they find

it of public utility, they may proceed to mark out the same, on oath

taken before any justice, and report to the said court, the clerk of which
is hereby required to notify the commissioners hereinafter named of such

report.

13. Inferior courts may pass orders for opening roads.—In all cases

where commissioners have been, or may hereafter be appointed for the

purpose of reviewing any new road intended to be laid out, and shall

report to the inferior court the propriety of opening the same, the said

court may, if they or a majority of them deem it advisable, pass an order

for opening such road.

SEC. II. COMMISSIONERS.

14. Authority and duty of road commissioners.—The justices of

said inferior courts shall appoint two or more commissioners, one of

whom shall be a justice of the peace ; and in case of death, resignation, or

removal of the justice, the other two commissioners are hereby authorized

to administer oaths relative to their duties of the roads, who shall be noti-

fied of such their appointment in writing, by the clerk of said court,

within ten days after such appointment, under the penalty of forty dollars

S.Dec. 1,1800, sec. 3, Prince 134. 12. Dec. 19, 1818, sec. 1, Prince 735.

9. Dec. 19, 1818, sec. 29, ib. 740. 13, lb. sec. 19, ib. 738.

10. Ib. sec. 30, ib. 14. Ib. sec. 1, ib. 736.

11. lb. sec. 1, ib. 735.
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for every such default ; and if any commissioner or commissioners, within

ten days after the receipt of such notification, shall not make his or their

resignation to some one of the justices aforesaid, such commissioners shall

be considered as having accepted such appointment ; and the commission-

ers so appointed shall have full power and authority to proceed to appor-

tion the roads and hands for the districts aforesaid ; and in case of refusal,

departure, or decease of any such commissioners, the inferior courts in

the counties aforesaid shall have power to fill such vacancy, either in

term time, or vacation.

15. Proceedings against delinquent commissioners.—In case any com-
missioner or commissioners appointed by virtue of this act, shall neglect

or refuse to discharge the duties required of them, as pointed out by this

act, and information thereof being lodged with the justices of the inferior

court by any person, it shall be the duty of said court to notify such

commissioner or commissioners of such information ; and unless excuse

be offered to the satisfaction of the justices of said court, or a majority of

them, within thirty days after such notice being given, they shall direct the

clerk to issue execution against any such delinquent commissioner or

commissioners, for the snm for which he had laid himself or themselves

liable, as pointed out by this act, directed to any constable in the district

where such comniissioner may reside, for the collection of said fine, and

to return the same at the next term of the said court, for which services

the constable collecting and returning the same shall receive from the

justices of the inferior court the usual fees out of the money so collected.

16. Roads upon district lines; duty of commissioners.—When any

road may be a district line, the commissioners of each district shall meet

and co-operate in appointing overseers on such roads, and where any

dispute may happen relative to district lines, the commissioners of each

district shall cause the lines to be plainly marked out and designated.

17. Boole of fines to he kept hy the commissioners.—The commission-

ers so appointed shall keep a book, and enter down in writing all fines

which may arise from default, and return the same annually to the infe-

rior court, in order to show the amount of fines, if any, collected, and in

failing to comply with the requisitions as are herein stated, to be subject

to a fine not exceeding one hundred dollars, imposed by the court, col-

lected as other fines, and paid over to the clerk of the inferior court for

county purposes.

SEC. III. OVERSEERS.

18. Duty of overseers as to roads and defaulters.—It shall be the

duty of all overseers appointed, or that may hereafter be appointed, to

superintend the working on and repairing the road or roads laid out and

assigned by the commissioners to their superintendence, and cause the same
to be well worked on, and repaired in the best possible manner which the

situation of the land over which said road shall pass will admit of, and to

make a return to the commissioners, or some one of them, within five days

after every time of working on said roads, a hst of all defaulters and

15. Dec. 19, 1818, sec. 20, Prince 739. 17. Dec. 19, 1818, sec. 31, Prince 740.

16. lb. sec. 7, ib. 737. 18. lb. sec. 6, ib. 737.
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deficiencies which may have taken place during such time of working on

said road.

19. Penalty of overseers for neglect of duty.—When any overseer

shall, at any time within twelve months after his appointment, neglect

or refuse faithfully to discharge the duties required of him as overseer, he

shall be subject to a fine not exceeding twenty dollars, and it shall be

the duty of the commissioners to notify such overseer of any failure of

duty; and unless satisfactory excuse be given to said commissioners, or a

majority of them, within twenty days after such notice being given, they

shall issue execution against such delinquent ovei^seer for the sum for

which he had laid himself liable, as pointed out by this act, directed to

any constable in the district where such overseer may reside for the col-

lection of said fine.

20. Liability of delinquent overseers.—All overseers of roads who
shall refuse or neglect to do their duty, as is directed by this act, or shall

not keep the roads and bridges over small water-courses, and causeways

over swamps and low lands, in repair, or let them remain uncleared or

out of repair, for and during the space of thirty days, unless hindered

by extreme bad weather, such overseer shall [be liable to a fine,*] and

shall nevertheless be subject to an action for damages at the suit of any
person injured by such refusal or neglect.

21. Duty of overseers to measure roads and set up mile-posts.—It

shall be the duty of all overseers of roads, leading from the court-house

of their respective counties within this state, in addition to the duties

herein required, to measure all that part of the road to which they may
be appointed overseers, commencing at the said court-houses, and at the

end of each mile to set up a post or mark on some conspicuous place,

which shall designate the number of miles from thence to the court-house

as aforesaid.

22. Posting, how continued from district to district.—Where it shall

so happen that in measuring from the court-house as aforesaid to the end

of the district to which they are appointed overseer, and the distance

shall not be an equal number of miles, the overseer of the same road in

the next adjoining district shall be compelled to commence at the last

mile-post in the district thus measured, unless such district shall end at

some county line ; then, and in that case, the overseer of such district

shall, by some post or mark, designate the distance from such county line

to the court-house of their respective counties as aforesaid.

23. How posted from sea-ports.—Every public road leading from

any sea-port, or other town, shall be measured from thence until it inter-

sects the first court-house or county town.

24. Roads altered, posts to he removed.—When any public road as

aforesaid shall be altered so as to make it necessary to remove any posts,

it is hereby made the duty of the overseer of said road to remove such

19. Dec. 19, 1818, sec. 6, Prince 737. 22. Dec. 19, 1818, sec. 22, Prirtc2 739.

20. Dec. 4, 1799, sec. 5, ib. 733. 23. lb. sec. 24, ib.

21. Dec. 19, 1818, sec. 21, ib. 739. 24. Ib. sec. 25, ib.

* Superseded by the act of 1813. See post ][ 35.
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post, or set up others, in such manner as to answer the purpose contem-

plated by this act.

25. Duty of overseers to set up finger-hoards.—It shall be the duty

of all overseers as aforesaid, at the fork of each public road within their

respective districts, to place or post up in some conspicuous place, a

board, or other mark, designating on the same the most public place to

which each road directs.

26. Penalty of overseers for neglect.—In case any of the overseers

should fail or omit to measure, post, and mark their respective roads as

contemplated by this act, or omit to set up sign-boards as above con-

templated, he shall forfeit and pay a sum not exceeding twenty dollars,

to be recovered as other fines before recited in tliis act, and appropriated

to the same purposes.

27. Punishmentfor removing or defacing mile posts, hoards, or marJcs.

—If any person or persons shall remove or deface the said posts, boards,

or marks, they shall forfeit and pay a sum not exceeding thirty dollars for

each and every offence, to be recovered before any court having compe-

tent jurisdiction of tbe same, one half to the county and the other half

to the informer, and if the same offence should be committed by a slave

or slaves, or any free person or persons of color, he, she, or they shall

receive, on conviction, not exceeding thirty-nine lashes on his, her, or

their bare backs, to be inflicted by the order of any justice of the peace

of the district where the offence was committed.

SEC. IV. ROAD DUTY.

28. Persons liahle to do road duty.—All male inhabitants, mulat-

toes and free negroes, and all male slaves, from the age of sixteen to

forty-five years, in the counties aforesaid, shall be, and they are hereby

declared to be obliged to appear with such implements as directed by

the overseer, and work on the several roads, causeways, and bridges,

within the several districts to which such male white inhabitants, mulat-

toes, free negroes, and male slaves shall have been allotted pursuant to

this act, or such male white inhabitants, mulaltoes, free negroes and

owners, managers, or employers of such negroes or male slaves, shall be

liable to the fines and penalties in this act defined and expressed.

29. Overseers, hy whom appointed ; hands, how summoned.—The
commissioners appointed under this act, or a majority of them, shall, and

they have hereby full power and authority to appoint one or more person

or persons within their several districts as overseers, to summons all

such persons as are obliged to work within the said districts, at least three

days before the time of working, stating the time and place of meeting,

with such implements as shall be deemed necessary for the repairing of

the road, and at such times of the year as in his opinion the roads may
require repairino;, (not to exceed five days at any one time of working,

nor to exceed fifteen days in twelve months, unless emergencies require

25. Dec. 19, 1818, sec. 23, Prince 739. 28. Dec. 19, 1818, sec. 2, Prince 736.

26. lb. sec. 26, ib. 29. lb. sec. 3, ib.

27. Ib. sec. 28, ib. 740.
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it,) to repair and work on the roads, causeways, and bridges within the

same.

30. Masters to give in list of hands,—The several owners, man-
agers, or employers of male slaves within the several districts, shall,

when summoned as aforesaid, deliver to the person summoning him, her,

or them, a list of all such male slaves as are by this act liable to work
on said roads, in writing, signed by such owner, manager, or employer,

under a j)enalty of three dollars for each hand, which list the person

summoning shall deliver to any one of the commissioners in the district

in which he was appointed to summons as aforesaid.

31. Punishment of persons for refusing or neglecting to work.—
Every male white inhabitant, free negro, or mulatto, who being duly

summoned to work in the respective districts wherein such male white

inhabitants, free negroes, or mulattoes, are obliged to work by this act,

shall neglect or refuse to obey such suumions, he shall for each day he

should so refuse or neglect to appear and work as aforesaid, forfeit a sum
not less than one dollar, nor more than three dollars, (commissioners

aforesaid excepted,) for each hand so in default.

32. Executions may be issued.—It shall be the duty of the commis-
sioners, or a majority of them, to issue executions against defaulters un-

der their hands and seals, directed to any lawful constable of the dis-

trict, for the amount of all fines by them imposed by this act, unless a

satisfactory excuse be rendered to them on oath within twenty days by
the person or persons returned by the overseer as defaulters.

33. Collection and application of fines.—And it shall be the duty of

the constable to levy and collect such fines in the same way and manner
as executions issuing from the justices' courts, and when collected the

said constable shall within ten days pay over the amount collected to the

commissioners, or any one of them, one half of which shall be paid by
the commissioners to the overseer, and the remainder, together with any
fines which may be collected from the overseers, shall be paid to the

inferior court and applied to the building and repairing bridges in their

counties : Provided, that overseers shall not be witnesses against default-

ers to any other fact than that of summoning to work on the said roads.

34. Portions of road may be assigned to particular persons.—When
any person liable to do road duty in this state shall make application to

the commissioners of the roads in this state for a proportion of road for

himself and hands to work on and keep in repair, it shall be the duty of

said commissioners, or a majority of them, in each captain's district, to

meet on such application, and to parcel off and lay out to each applicant

and his hands liable to work as aforesaid, some equal and just portion of

said road, as to the said commissioners may seem reasonable and pro-

per; and the said portion of road so laid out to such person shall be

increased or diminished, as the said applicant's hands shall increase or

diminish.

35. Duty of applicant.—The said person or persons so receiving any

portion of road as aforesaid shall make an annual report to the commis-

sioners of the number of his hands liable to work, and after such appli-

30. Dec. 19, 1818, sec. .3, Frince 736. 33. Dec. 19, 1818, sec. 5, Prince 137.

31. ib. sec. 4, ib. 34. Dec. 20, 1826, sec. 1, ib. 741.

32. lb. sec. 5, ib. 35. Ib. sec. 2, ib.
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cant shall receive, work on, and put in good repair said portion of road

so assigned to him by the commissioners as aforesaid, then such appli-

cant and hands shall not be transferred to any other part of the road

without his consent, and in case any person shall neglect to keep in

good repair such portion of road as may be laid out to him as aforesaid,

he shall be liable to all the penalties and forfeitures to which commis-

sioners of roads are now liable for neglect of duty, and shall be pro-

ceeded against in like manner : Provided, nevertheless, that if the com-
missioners and applicants should not agree on the portion of road to be

laid off to him, then the said applicant shall remain and work in com-
mon with other hands in the district in which they belong, according to

the road laws now of force in this state.

SEC. V. OBSTRUCTION OF PUBLIC ROADS.

36. Punishment for ohstructing jjuhlic roads.—When any person

shall hereafter make any fence, or cut any tree, or make other obstruc-

tions in or across any public road, the commissioners may be notified of

the obstructions, if the same do not come under tlieir knowledge, or any

one of them, (and unless removed in two days) such persons shall, for

every such offence, pay a fine not exceeding twenty dollars, to be reco-

vered by warrant under the hand and seal of any justice of the peace,

to be applied as is herein directed, and it shall be the duty of the overseer

of the road forthwith to cause the said obstructions to be removed.

37. Railroad companies restricted from obstructing public roads.—
It shall be the duty of all railroad companies which now are or may here-

after be incorporated, as well as all railroad and banking companies which

now are or may hereafter be incorporated, to put and keep in good tra-

velling order and repair the public roads at such point or points where the

same may be crossed by the respective railroads.

38. Duty of commissioners when obstructions are made.—When-
ever any public road shall be obstructed at the point before mentioned

by any railroad, as contemplated in this act, or the same shall be ne-

glected to be kept in good travelling order and repair at the before men-
tioned points, it shall be the duty of the road commissioners, or a majo-

rity of them, residing in the district where the cause of complaint

may arise, to notify the president of the company, in writing, to cause

the public road or roads to be worked on at the points before mentioned,

removing therefrom all obstructions at those points, and putting them in

good travelling order.

39. Duty of commissioners to notify president of railroad company.

—Whenever any obstructions at the points hereinbefore specified, or ne-

glect to remove the same by the proper company, shall come to the

knowledge of the commissioners aforesaid, or any one of them, or when-
ever one or more of said commissioners may be notified by any citizen

of the existence of any such obstruction or neglect to remove the

same, it shall be the duty of said commissioners forthwith to notify the

36. Dec. 19, 1818, sec. 9, Prince 737. 38. Dec. 31, 1838, Fee. 1, Pam. 217.

37. Dec. 31, 1838, sec. 1, Pam. 217. 39. lb. sec. 2, ib. 217.
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president as aforesaid to cause such obstructions to be removed, and to

put the public road, at the points herein contained, in good travelling

order, within thirty days from the date of such notice.

40. Duty of commissioners to cause ohstruciions to he removed.—And
in case such president of the company complained of, shall not remove

said obstructions and cause the public road to be put in good order at the

points herein contemplated, then it shall be the duty of the commission-

ers aforesaid to cause the same to be done by the overseer of the public

road, liable to work on that part of the road where such obstructions may
exist, and said overseer, wiihin five days after he shall have removed

said obstruction, shall report under oath to the proper commissioners the

amount and value of the labor employed by him in removing such ob-

structions and putting the public road in good order at the contemplated

points.

41. Execution against railroad company may issue.—Whereupon said

commissioners shall issue execution under their hands and seals, directed

to any lawful constable, (if the amount does not exceed thirty dollars,)

or to any lawful sheriff, (if the amount exceeds thirty dollars,) to be by

him levied on. and collected out of any property of such defaulting rail-

road company, the same to be advertised and sold under the laws regu-

lating constables' and sheriffs' sales ; which money when collected, shall

be paid over to the commissioners aforesaid, and by them applied to the

payment for removing said obstructions and putting said road in good

order.

42. Stay of execution.—Provided, that said president of such de-

faulting railroad company may stay execution for twenty days by making

affidavit before any one of said commissioners, to such facts as do, in his

opinion, constitute a good excuse and defence, which excuse and defence

shall be heard and decided on a day to be mentioned by the commission-

ers, not exceeding ten days from the time such affidavit may be made,

and on hearing the excuse and defence, the commissioners shall make
such final order in the premises as to them may seem proper and just.

SEC VI. PRIVATE ROADS.

43. Inferior court may grant right of private way.—The inferior

courts of the several counties in this state, are hereby authorized and

empowered, on application, (whenever in their opinion it shall seem rea-

sonable and just,) to grant settlement roads or private ways to individuals

to go from and return to his, her, or their farm or place of residence.

44., Application for private way, how made.—Whenever application

is made to the inferior court by any individual for a road or way as afore-

said, it shall be the duty of said court to appoint three disinterested men
in the district where the applicant wishes the road or way to run, whose

duty it shall be to go and mark out a suitable road or way, having due

regard to the least possible injury to the land through which said road or

40. Dec. 31, 1838, sec. 2, Pam. 217. 43. Dec. 20, 1834, sec. 1, Prince 742.

41. lb. sec. 2, ib. 44. lb. sec. 2, ib.

42. Ib. sec. 2, ib.
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way is intended to be run, and return to the next inferior court for county

purposes the situation and nature of tlie case.

45. Order may he granted.— When said return is made, it shall be

the duty of said court to grant such order to the applicant as they may
think proper, so as to allow to him, her, or them, a way to pass out and

in from and to his, her, or their farm or place of residence.

46. Punishment for obstructing private roads.—If any person or per-

sons shall violate the provisions of this act, by obstructing in any man-
ner any road or way marked out as hereinbefore directed, he, she, or they

shall be subject to indictment and fine in tlie superior court of the county

in a sum not less than one dollar per day for each day such obstruction

shall continue in said road.

SEC. VII. JURISDICTION OF JUSTICES OF THE PEACE.

47. Justices^ jurisdiction relative to roads and patrols.—It shall be

the duty of justices of the peace in any district comprehending an incor-

porated town or village of this state, to exercise the authoiity with which
existing laws invest tliem, in relation to roads and patrols, in all cases

within such town or village, whenever the citizens of the same shall fail

to appoint commissioners, trustees, or counsel, to enforce such road and

patrol duty.

ART. II. BRIDGES AND FERRIES.

SEC. I. PUBLIC BRIDGES.

48. Public bridges defined.—All the bridges that have been erected

by any act of the general assembly, or by virtue of any order of court,

not being private toll bridges, are hereby declared to be public bridges,

and that from time to time hereafter, the inferior courts of the several

counties shall have full power and authority to appoint the places for

erecting public bridges, and it shall be the duty of such courts to appoint

one or more commissioner or commissioners to contract for the building

such bridges as may be deemed necessary, for a time not less than five

nor more than seven years ; and the said commissioner or commissioners,

before he or they shall enter on the duties of such appointment, shall

take an oath before sonie justice of the inferior court or of the peace,

truly and faithfully to perforrn the trust reposed in him.

49. Duty of commissioners.—The said commissioners being so

sworn, shall advertise the time and place for letting the same, at three or

more public places, at least twenty days, and shall then let the same by

public outcry to the lowest bidder, taking bond payable to his excellen-

cy the governor, or his successors in office, to be deposited in the office

of the clerk of the inferior court, with at least two freeholders as sureties

for the performance of such building, and keeping in repair ; and the

45. Dec. 20, 1834, sec. 3, Prince 742. 48. Dec. 4, 1799, sec. 11, Frince 733.

46. lb. sec. 4, ib. 49. lb. sec. 11, ib. 734.

47. Dec. 21, 1833, sec. 1, ib.
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inferior court shall levy the amount thereof on the county, or order the

same to be paid out of any of the funds of the county subject to their

disposal.

50. Bridges, by whom repaired.—When any public bridge shall re-

quire repairing, it shall be the duty of the commissioners, or any one of

them, to give notice in writing thereof, to the undertaker, or one of his

securities, stating the repairs necessary to be made, and requiring the

same to be made within a reasonable lime, to be set forth in the said notice,

and if the same shall not be made within such time, such commissioner

or commissioners shall employ some other person or persons forthwith

to make such repairs, and shall immediately thereafter issue an execution

against such undertaker and his securities, for the amount given for the

said repairs, with costs.

51. Commissioners appointed, when disqualified.—When any com-
missioner appointed for letting any public bridge, under and by virtue

of this act, shall undertake the building and keeping in repair the same,

or shall become the security for any other person so undertaking, the

powers of such commissioner shall, from thenceforward, cease and deter-

mine, and the inferior court of the county shall appoint one other in his

room.

52. Bridges on county Hues, by ivhom built.—When it shall be neces-

sary to have bridges over any w^ater-course which divides one county

from another, the inferior court of each county shall join in appointing

commissioners for the building of and keeping in repair the same, and the

expenses thereof shall be defrayed by both counties in proportion to the

amount of the general tax of each, to be estimated by the digest of the

general tax taken next before such contract.

53. One county refusing, the other may construct bridge.—It shall and

may be lawful, in all cases where the justices of the inferior court of one

county shall refuse or fail to co-operate with another in building a bridge

over a stream dividing the counties, for the justices of the inferior court

of the county to proceed to build a bridge over said stream, subject to no

other restriction than they would be, were the said bridge in their own
county entirely.

54. Penalty of commissioners for refusal or neglect.—In all cases

where the justices of the inferior courts have appointed, or may hereafter

appoint commissioners in their respective districts, according to the pro-

visions of this act, and the commissioners so appointed shall, at any time

within twelve months after their appointment, neglect or refuse to dis-

charge the duties required by this act, and sufficient proof thereof being

made to the inferior court, they shall be fined in a sum not exceeding

sixty dollars, for every such refusal or neglect of duty : which fines, when
collected, shall be by the inferior court appropiiated to the building and

keeping in repair the public bridges within the county.

55. Vacancy of commissioners by resignation, how filed.—When
any of the commissioners as aforesaid, shall resign, the justices of the in-

ferior court, or a majority of them shall, in term time or vacation, ap-

50. Dec. 19, 1818, sec. 12, Prince 738. 53. Dec. 20, 1824, sec. 1, Prince 171.

51. lb. sec. 13, ib. 54. Dec. 19, 1818, sec. 14, ib. 738.

52. Ib. sec. 11, ib. 737. 55. Ib. sec. 15, ib. 738.
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point other fit and proper person or persons in their stead, who shall be

subject to the like services and penalties as pointed out by this act, and

shall also continue to discharge the duties required of them for the term

of one year from the date of their appointment, and until they shall sig-

nify their resignation to the justices of the inferior court.

56. Vacancies hy death, removal, or other disability.—In case where

any vacancy may happen by death, removal, or other disability, the

justices of the inferior court, or a majority of them, shall proceed to fill

such vacancy, either in term time or vacation, and the person so ap-

pointed shall be subject to the like duties and penalties as allother com-
missioners are, appointed by virtue of this act.

57. Defaulters, how tried.—The commissioners so appointed, or a ma-
jority of them, shall hear and determine on all cases of default, for neg-

lect of duty required by this act : Provided, such hearing and determin-

ing shall be within thirty days after such default
;
provided the party in

default shall have ten days' notice, in writing, from the overseer, to be

left at his usual place of residence, of the time and place of hearing and

determining such default.

SEC. II. PRIVATE BRIDGES AND FERRIES.

58. Inferior court may establish ^irivateferries and bridges.—The in-

ferior courts in the several counties in this state, are hereby empowered,

if they should deem it necessary, on application being made, to authorize

the establishment of such ferries or bridges as they may think necessary,

other than where ferries and bridges have already been established by

law, and to allow such rates for crossing thereat as are usual or custom-

ary on water-courses of the same width : Provided, nevertheless, that

the legislature shall, at all times, retain the power of making such alter-

ations in the establishments made by the justices of the inferior courts, as

to them may seem proper.

59. Liability of owners offerries and bridges.—It shall be the duty

of any person who may obtain such establishment, order, or leave to

keep a good and sufficient ferry-flat or bridge, and to give due attendance

thereat, and if any damage shall happen to any person or persons by rea-

son of the insufficiency of such flat or bridge, the non-attendance or neg-

lect of the ferryman or keeper of such bridge, the person so aggrieved or

damaged, shall, and may have and maintain an action against the owner
of such ferry or bridge.

60. Damages^ how recovered when under thirty dollars.—Any two of

the justices of the district in the county where such ferry or bridge may
be established, on complaint to him or them, by any person, that he or

she has sustained damages by reason of non-attendance, neglect or insuf-

ficiency of the flat or bridge, to an amount not exceeding thirty dollars,

which information shall be made on oath, shall cause the owner of such

ferry or bridge to appear at the next justice's court of the district where

such ferry or bridge may be, to answer the plaintiff's complaint, which

56 Dec. 19, 1818, sec. 16, Prince 738. 59. Dec. 6, 1805, sec. 2, Prince 734.

57. lb. sec, 17, ib. 60. lb. sec. 3, ib.

58. Dec. 6, 1805, sec. 1. ib. 734.
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shall be fully set forth in the warrant, and also the day on which such

injury took ])lace ; and the justices before whom the same may be tried,

shall cause five disinterested persons to be empannelled and sworn as

jurors, to whom such case shall be submitted, and their verdict shall be

the judgment of the court, and such proceedings shall be had thereon as

in other cases.

61. How recovered when exceeding thirty dollars.—When any per-

son considers himself aggrieved, or hath sustained damages to any
amount exceeding thirty dollars, he, she, or they, so considering them-

selves aggrieved or damaged, may have and maintain in the superior or

inferior court of the county, an action against the owner of such ferry

or bridge, and shall recover thereon the amount which the jury trying

the cause may assess.

62. Establishment offerries, when prohibited—No ferry shall be es-

tablished on any stream or water-course, over which bridges are now
erected, at the expense of any county or counties : Provided, nothing

herein contained shall extend, or be construed to extend, to prevent the

erection of bridges at public expense, at places other than those where
bridtres are now established.

SEC. III. REGULATION OF TOLL.

63. Inferior courts may establish rates of toll.—The inferior courts

shall have power to establish ferries, to rate the toll to be taken, as well

of those already established, as any which may hereafter be established

within the several counties in which they may severally reside ; and gene-

rally all other matters relative to ferries, which may, in their judgment, be-

of public utility, any law to the contrary notwithstanding : Provided, never-

theless, that in all cases where the inferior court have or shall establish a

ferry over any water-course, they are hereby authorized and required to

cause every such person to give bond and sufficient security in such sum
as they may think proper, conditioned for their keeping in repair a good

and sufficient flat and attendance.

64. Publication oj the rates of toll.—It shall be the duty of every and

all proprietors of toll-bridges, ferries, and turnpike roads, to fix a board

in a conspicuous situation on each bridge, turnpike gate, or landing place,

held by him or them ; the board to be painted black, with white legible

characters written on the same, noting the different rates of toll or ferriage,

(as the case may be,) allowed by law.

65. Penalty for neglect to publish rates of toll.—In case of any

proprietor or proprietors neglecting so to do, he or they shall not be en-

titled to the toll or ferriage accruing from such bridge, ferry, or turnpike

road.

66. Toll on Jersey tvagons.—The ferriage or toll on the description

of carriages called and known as Jersey wagons, when they are used as

61. Dec. 6, 1805, sec. 3. Prince 735. 64. Dec. 22, 1818, sec. 1, Prince 735.

62. lb. sec. 5, ib. 65. lb. sec. 1, ib.

63. Dec. 19, 1818, sec. 33, ib. 740. 66. Dec. 22, 1820, sec. 3, ib. 741.
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carriages of burtlien, shall be at these* and all other ferries, bridges, or

turnpike gates within this state, where the toll or ferriage on such carriages

is not particularly defined by law, the sanne that is established at such

ferry, bridge, or turnpike gate to be collected on carts.

SEC. IV. APPLICATION OF FINES.

67. Moneys, how applied.—All moneys collected by virtue of this act,

except such as are otherwise provided for, shall be, by the commissioners

aforesaid, paid into the hands of the clerk of the inferior court, to be ap-

plied to the repairing the public bridges and causeways.f

ART. III. COMMERCIAL AND AGRICULTURAL REGULA-
TIONS.

SEC. I. GURRENGY.

68. Federal currency adopted.—All accounts in the public offices, and

all the accounts of the tax collectors of this state, shall be expressed in

dollars or units, dimes or tenths, cents or hundredths, and mills or thou-

sandths ; a dime being the tenth part of a dollar, a cent the hundredth

part of a dollar, and a mill the thousandth part of a dollar.

69. Verdicts ofjuries to he in federal currency.—The verdicts of ju-

ries, on all contracts which shall be made after the first day of March
next, shall be expressed conformable to this regulation.

70. Specific value of coin.—A Spanish milled dollar shall pass and

be received in payment of all debts which may be contracted by or with

any person or persons within this state, and in payment of all taxes that

may be laid or assessed after the present session, at the rate of eight shil-

lings and four pence, and all other coins in the same rate and proportion :

Provided, nevertheless, that this act shall not be so construed as to ef-

fect any contract or money transaction made or entered into prior to

the first day of July, seventeen hundred and ninety-five; and provided,

also, that nothing herein contained shall be so construed as to reduce or

alter the fees or salaries of the several officers within this state.

SEC. II. WEIGHTS AND MEASURES.

7 1 . Standard of weights and measures adopted.—The standard of

weights and measures adopted by the Congress of the United States, shall

67. Dec. 19, 1818. sec. 18, Prince 758. 70. Dec. 2;), 1794, sec. 1, Prince 156.

68. Feb. 22, 1796, sec. 1, ib. 157. 71. Dec. 23, 1839, sec. 1, Fam. 224.

69. Ib. sec. 2, ib.

* Carter's Ferry on the Altamaha, and the ferry at Berry Hill Blnff, estab-

lished by the two preceding sections of this act, being private, are here omitted.

I "The following counties, to wit: Richmond, Burke, Jefferson, Chatham,
Bryan, Mcintosh, Glynn, Camden, Liberty, and Effingham, shall be, and they are

hereby declared to be excepted from the operation of this act." Act of Dec. 19,

1818, sec. 32, PHnce 740.
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be, and the same are hereby adopted and considered a standard of weights

and measures in this state.

72. Governor to procure standard of weights and measures.—It shall

be the duty of his excellency, the governor of this state, to cause to be

procured in some cheap and economical way, one hundred standards of

each, to correspond in weight and measures with those now in the exec-

utive office in Milledgeville.

73. Governor''s proclamation.—So soon as the said standards shall

have been procured, as contemplated in this act, his excellency the gov-

ernor is hereby authorized to issue his proclamation, giving publicity to

the same, calling upon all the citizens of this state, and others within the

jurisdiction of the same, to conform thereto, and abide the same.

- 74. Duty ofjustices of the inferior court.—-When his excellency the

governor shall have made his proclamation, in pursuance of this act, it

shall be the duty of the justices of the inferior courts of the several coun-

ties in this state, or a majority of them, and they are hereby required to

obtain from the executive office, by their clerk, or some other person by

them appointed for that purpose, one of each of the standards of weights

and measures, to be kept in the clerk's office of said inferior court of said

county, for the benefit of all the citizens thereof.

75. Justices to give sixty days'' notice.—It shall be the duty of the

justices of the inferior courts aforesaid, or a majority of them, upon the

receipt of such standard of weights and measures, to give sixty days

notice, at the court-house of the county, and three of the most public

places in the same, in order that all may be informed thereof

76. Punishment for violation,—If any person or persons within the

limits of this state, shall use or cause to be used, or in any wise sanction

the use of any weights and measures, for their own use and benefit, either

for themselves, or any other person with whom they may be connected,

of less dimension than those adopted by this act, as standards, after six

months shall have expired from the proclamation of his excellency, shall,

upon proof and conviction thereof, be subject to all the pains and penal-

ties, both civil and criminal, imposed by the penal code of this state,

and in the act to which this is amendatory ; and if he, she, or they shall

be the proprietor, superintendent, weight clerk, or assistant in ware-

houses, or places where cotton or other produce are weighed or sold, he,

she, or they shall be liable to a penalty, civil or criminal, in a four-

fold amount.

77. Penalty for selling by any other than ihe lawful standard.—If

any person or persons whatsoever, shall sell or attempt to sell any ar-

ticle or thing by any other or less weight or measure than that so estab-

lished, he, she, or they so offending, shall forfeit and pay three times*

the value of the articles so sold or attempted to be sold, to be recovered

before any justice of the peace, if it should not amount to more than

72. Dec. 23, 1839, sec. 2, Pam. 224. 75. Dec. 23, 1839, sec. 5, Fam. 225.

73. lb. sec. 3, ib. 225. 76. lb. sec. 6, ib.

74. Ib. sec. 4, ib. 77. Dec. 10, 1803, sec. 2. Prince 889.

* Fourfold penalty for proprietors of warehouses. See T[ 50.
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thirty dollars^ and if above that sum, before any judge of the superior

court, or justices of the inferior court, by action of debt ; one half whereof

shall be for the use of the informer or person bringing the action, and

the otlier for the use of the county in which such act or offence may
happen.

SEC. III. WEIGHING COTTON.

78. Fee for weighing cotton, rice, and indigo.—Nor shall it be lawful

for any person to ask, demand, or receive more than six and a quarter

cents for weighing any such hale, bag, or package of cotton, tierce or

half tierce of rice, box or barrel of indigo.*

79. Oath of public weighers.—It shall not be lawful for any person

or persons in the cities of Savannah and Augusta to weigh any bale,

bag, or package of cotton, tierce or half tierce of rice, box or barrel of

indigo, without first taking and subscribing the following oath before some

one of the justices of the inferior court, or justice of the peace of the said

counties :
" I, A B, do solemnly swear or^ffirm, (as the case may be,)

that I will justly, and without partiality, weigh all bales, bags, or pack-

ages of cotton, tierces or half tierces of rice, boxes or barrels of indigo,

that may be brought to me for that purpose, and mark the true weight

thereon, without any deduction whatever, and render a true and accurate

account thereof to the parties concerned, if required : so help me God."
80. Penalty for violation.—Each and every person who shall offend

against the provisions of this act, shall forfeit and pay for every such

offence the sum of twenty dollars for each bale, bag or package of cot-

ton, tierce or half tierce of rice, box or barrel of indigo, to be recovered

in any court having jurisdiction thereof; one moiety thereof to the party

injured or the informer, and the other to the county.

81. Deductions from the true weight unauthorized.—Whereas it is

customary to deduct for every draft or turn of the scale or steelyards, a

certain number of pounds in proportion to the weight of the article

weighed, which custom is evidently contrary to every principle of justice

or propriety; for remedy whereof, Be it enacted, &£c., that immediately

from and after the first day of January next, it shall not be lawful to

make any such deduction from the true weight of any article or articles

for or on account of the draft or turn of the scale or steelyards.

82. Penaltyfor malcing illegal deductions.—Any purchaser or weigh-

er of any article or articles whatever, who shall require or make the

deduction or deductions intended to be provided against by the aforegoing

section, shall forfeit and pay for each and every such offence the sum of

five hundred dollars, to be recovered by action of debt before any court

having competent jurisdiction to take cognizance thereof; one moiety of

which forfeiture shall go to the use and for the benefit of the county in

which such offence shall have happened, and the other to the informer.

78. Dec. 8, 1806, sec. 1, Prince 890. 81. Dec. 16, 1815, sec. 1, Prince 890.
79. lb. sec. 2, ib. 82. lb. sec. 2, ib.

80. Ib. sec 3, ib.

* The first part of this section is re-enacted. See ][ 82.
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SEC. IV. LUMBER.

83. Merchantable lumber, how measured.—Rangino; timber, scaiitlino-,

and boards, shall be deemed merchantable only when made, shaped,

formed, and conditioned as is hereinafter directed, that is to say, all

ranging timber, scantling, and boards, shall have square edges, be sound

and without decay ;* nevertheless, if any scantling or boards to be meas-

ured and inspected under and by virtue of this act, shall be split, decayed,

or fractured more than two feet, and less than six feet from the end
thereof, in that case, such split, decayed, or fractured part shall be left

ou^, and not counted in the said measurement.

84. Merchantable heading and shingles.—Heading to be two and a

half feet long, six inches broad, and an inch thick on one edge, and not

less than three quarters of an inch thick on the other side, sound and
free from decay, worm, or knot holes ; shingles to be twenty-two inches

long, not less than three and a half inches wide, a half inch thick at the

thicker end, not decayed, free from worm or knot holes.

85. Inspectors to be sworn$; bond and security.—Persons appointed

to be inspectors and admeasurers of lumber as aforesaid, shall, before

they enter on the duties of their office, take the oath or affirmation fol-

lowing, viz. :
" I, A B, in the presence of Almighty God, do solemnly

swear, or affirm, that I will fairly and honestly, to the best of my skill

and judgment, execute the office of inspector and admeasurer, according

to law : so help me God." And shall each enter into bond, with suffi-

cient security, before his excellency the governor, or two or more of the

justices of the inferior court of the county in which such inspector shall

reside, in the sum of five hundred pounds, for the due and faithful per-

formance of his said trust, which shall be lodged in the clerk's office of

such court. And no person or persons shall be permitted to inspect

or admeasure lumber as aforesaid, except those appointed by the legis-

turef ; and if any person or persons shall attempt to inspect and admea-
sure as aforesaid, (except those hereinbefore excepted,) every such person

or persons shall, for every such offence, forfeit and pay the sum of five

hundred dollars, one-third to the informer, and the remaining two-thirds

to the use of this state.

86. Any person qualified may measure lumber.—All persons qualified

to measure lumber may admeasure and give certificates as is usual in

such cases, and receive such compensation as shall be agreed upon by

the seller, purchaser, and person measuring the same.

87. Penalty for taking up and selling drift lumber.—If any raftman

or men, or other person or persons, shall attempt to dispose of any drifted

lumber so taken up by him or them within this state, he or they shall be

liable to pay a fine not exceeding five hundred dollars for every such

83. Dec. \&, 1794, sec. 1, Prince 826. 86. Dec. 5, 1799, sec. 1, Prince 827.

84. lb. sec. 2, ib. 87. lb. sec. 2, ib.

85. Ib. sec. 7, ib.

* So far as respects the admeasurement of lumber, ihis act is repealed by that

of 1799, and amended by that of 1832.

f Now appointed by commissioners of incorporated towns and inferior courts.

See ante chap, iii, *[[ 65. p. 133.
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oftence, to be recovered in any court having jurisdiction of the same, one-

half for the benefit of the informer or prosecutor, and the remaining

moiety to the use of the county wherein such offence shall be committed,

or to be imprisoned for a term not exceeding eight months.

88. Penalty for purchasing drift lumber from raftmen,—If any per-

son or persons in the city of Savannah or elsewhere, shall be detected

in purchasing of lumber of the above description, except from factors or

lumber cutters, he or they shall he liable to pay a fine not exceed-

ing fifty dollars for each and every such offence, to be recovered in

any court having jurisdiction of the same, or to be imprisoned for a

time not exceeding eight months : Provided, nevertheless, that nothing

contained in this act shall prevent, or be construed to prevent, raft hands

or other persons from taking up drifted lumber, and receiving a reasona-

ble compensation from the owner or owners of such lumber, on their de-

livering the same to the rightful owner, or to their factor.

89. Superficial measurement,—In all seaport towns in this state,

where lumber is brought for exportation or otherwise, all hewed pine

timber as well as scantling and boards shall be admeasured, and the bills

made out in superficial measurement.

90. Penahy of inspectors for violation.—Any inspector who shall

either admeasure or make out a bill not in conformity to this act, shall be

liable to pay a fine for every such offence, not exceeding thirty dollars,

to be recovered in any court having jurisdiction of the same, one half for

the benefit of the informer or prosecutor, and the remaining moiety for

the use of the county wherein such offence shall be committed.

91. Live oal{: to he solid measure .—All live oak and cedar timber

shall be measured by the solid foot, and the measurers shall be allowed

eighty cents per one thousand feet for measurement.

92. Fees of lumber measurers.—It shall not be lawful for any person

appointed and qualified as measurer and inspector of lumber, to receive

more than twenty-five cents per thousand feet of ranging timber, nor more

than thirty cents per thousand feet of scantling or boards ; one half to

be taxed in the bill of charges, and paid by the seller, and the balance to

be paid by the purchaser of such lumber.

93. Penalty for violation.—Any person or persons violating the pro-

vision of the above act, shall forfeit and pay the sum of fifty dollars for

each offence, one half to the informer, and the balance to the incorpora-

tion, if any, if not, to the inferior court of the county in which said offence

may be committed.

94. Quality and dimensions of merchantable lumber.—Sawed scant-

ling and boards, pipe, hogshead, and barrel staves, shall be considered

merchantable only when made, formed, shaped, and conditioned in man-
ner following, to wit : all sawed scantling shall have three square edges,

sound and without decay
;
pipe staves to be at least fifty-four inches in

length, three inches in breadth, and one inch thick on the thin edge

;

hogshead staves to be forty-two inches long, three inches broad, and not

88. Dec. 5, 1799, sec. 3, Prince 827. 92, Dec. 20, 1832, sec. 1, Prince 828.

89. lb. sec. 4, ib. 93. lb. sec. 2, ib.

90. Ib. sec. 5, ib. 94. Dec. 18, 1816, sec. 1, ib. 828.

91. Ib. sec. 6, ib.
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less than three quarters of an inch thick on the edges, sound and free

from worm or knot holes ; barrel staves to be two and a half feet long,

three inches wide, and not less than three quarters of an inch on their

edo-e, sound and free from worm or knot holes.

SEC. V. FIREWOOD.

95. Admeasurement of firewood.—Every cord of firewood which shall

be sold in this province, shall measure eight feet in length, four feet in

height, and four feet in breadth, and in case any person or persons what-

ever, having any firewood sold and delivered them by the cord, as afore-

said, shall suspect a deficiency therein, every such person or persons

shall and may apply to any of the packers and inspectors to be appointed

as aforesaid, to cord and measure the same, and in case any deficiency

shall appear, the person or persons selling the same shall for every cord

that shall be so deficient, forfeit the sum of ten shillings, and the packer

and inspector measuring the same shall be paid the sum of sixpence for

every cord so measured by the seller thereof, in case of deficiency, and

in case no deficiency shall appear then to be paid the sum of sixpence

by the person or persons applying.

SEC. VI. MILLERS.

96. Duty required of millers.—All owners or occupiers of mills shall

well and sufficiently grind, or cause to be well and sufficiently ground,

all clean and dry grain brought to their mills, and in due turn (as far as

five bushels) as the same may be brought, and may take for toll one-

eighth part thereof, and no more; and every owner or occupier of a mill

who shall not well and sufficiently grind, or cause to be well and suffi-

ciently ground as aforesaid, (unless in times of drought, or other sufficient

cause, of which the justice may judge,) or not in due turn, or take or

exact more toll, shall, for every such offence, on proof thereof by one or

more credible witnesses, forfeit and pay a sum not exceeding fifteen shil-

lings to the party injured, recoverable with costs, before a justice of the

peace of the county where such offence shall be committed : Provided,

always, that every owner or occupier of a mill may grind his or her own
grain at any time.

SEC. VII. FENCES.

97. Laiiful fences defined.—All fences or enclosures, commonly
called worm fences, that shall be erected and made around or about any

garden, orchard, rice ground, indigo field, plantation, or settlement in this

province, shall be six feet high when staked and ridered, and from the

ground to the height of three feet of every such fence or enclosure, the

rails thereof shall not be more than four inches distant from each other
;

and that all fences or enclosures that shall consist of paling, shall like-

wise be five feet high from the ground, and the pales thereof not more

95. March 6, 1766, sec. 9, Prince 815. 97. Mar. 27, 1759, sec. 1, Prince 256.

96. Jan. 26, 1786, sec. 1, ib. 610.
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than two inches asunder: Provided, always, that where any fence or en-

closure shall be made with a ditch or trench, the same shall be four feet

wide, and in that case the fence shall be six feet high from the bottom

of the ditch.

98. Owners of cattle not liable for breaking unlawful fences.—If any

trespass or damage shall be committed in any garden, orchard, rice

ground, indigo field, plantation, or settlement, not being fenced and en-

closed in manner as hereinbefore is directed, by the irruption, breaking

in, or straying of any cattle, horses, sheep, goats, or swine, the owner of

such cattle, horses, sheep, goats or swine, shall not be liable to answer

for such trespass, or to make good or satisfy any dainage or injury that

shall happen or be committed by reason thereof; and in case any person

or persons shall kill, maim, hurt, or destroy, or cause to be killed, maimed,

hurt, or destroyed, any cattle, horses, sheep, goats or swine, so trespass-

ing, straying, or breaking into any garden, orchard, rice ground, indigo

field, plantation, or settlement, not fenced and enclosed in manner as by

this act is directed, all and every such person and persons shall answer

and make good to the owner or owners thereof all such injury and dama-

ges as he or they shall sustain thereby, the same to be recovered on due

proof thereof, before any two justices of the peace for the district where

the offence shall be committed, and to be levied by warrant of distress

and sale of the offender's goods.

99. Stakes, Sfc, not to be fixed in enclosures.—No planter or other

person not having a lawful fence, shall fix in any of his enclosures, any

canes, or stakes, or any thing that shall or may kill, maim, hurt, or de-

stroy any cattle, horses, sheep, goats, or swine, under the forfeiture of

twenty shillings sterling for every such offence, on being convicted thereof

before any justice of the peace of the district or place where such of-

fender shall dwell, upon confession of such offender, or proof by any

one or more credible witness or witnesses upon oath, one half thereof to

be paid to the informer, and the other half to the poor of the said dis-

trict, the same to be levied by distress and sale of the offender's goods,

by warrant of the justice before whom such offender shall be convicted,

returning to the owner the overplus, if any, after all charges deducted.

100. Title to land, when not brought in question.—In all trials to be

bad before one or more justices of the peace by virtueof this act, the right

of the party to the lands on which the trespass or damage shall be said to

be done, shall not be brought into question, but the same shall be taken

for granted to all intents and purposes whatsoever.

SEC. VIII. COTTON SEED.

101. Cotton seed to be enclosed in the vicinity of towns or villages.

—It shall be the duty of all owners or occupiers of cotton machines for

picking of cotton, in all towns or villages, or immediately in the vicinity

of any town or village within this state, to enclose the seed in such

manner as will effectually prevent all stock, especially hogs, from eating

them.

98. Mar. 27, 1759, sec. 2, Prince 256. 100. Mar. 27, 1759, sec. 6, Prince 257.

99. lb. sec. 5, ib. 257. lUl. Dec. 10, 1803, sec. 1, ib. 168.
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102. To he removed.—All owners or occupiers of such machines as

aforesaid, shall secure and keep the seed dry, or remove them at least

once every week from said machine, to such distance from such city,

town, village, or vicinity thereof, so as to prevent all the unwholesome

effects resulting from the stench and vapors arising from the seed in their

puuid state, if suffered to remain in heaps ; and it shall be the duty of

such owners or occupiers of such machines, to enclose the seed in the

place to which the same shall be removed, so as to prevent his, her, or

their nei";hbors' stock from feedino; thereon.

103. Penalty for neglect.—For every week, any owner or occupier

of such machine who shall neglect to comply with tlie several duties re-

quired of them by this act, shall forfeit and pay a sum not exceeding

three dollars.

104. Cotton seed to be enclosed in the vicinity of county sites.—It

shall he the duty of all owners or occupiers of cotton machines at country

sites in this state, to keep their machines sufficiently enclosed, under the

penally of three dollars per week, from and after the first day of January

next, so as to prevent their neighbors' stock of all kinds from having

access thereto.

105. Collection of penalties.—It shall be the duty of any justice of

the peace in whose district such offence or offences may be committed,

to issue his warrant, upon information of any free v^hite person, command-
ing such offender or offenders to be and appear before him at the next

justice's court to be held in the district, to answer the charge alleged

against him or them, and such justice shall issue summonses to compel

the attendance of such witnesses as may be thought necessary to estab-

lish or defend the said charge, who shall be subject to attachment for

non-attendance or-refusing to answer on oath such questions as may be

asked him or them ; and if upon such examination it shall appear that

such offender or offenders is or are guilty of any breach of this act, it

shall be the duty of such justice to enter judgment against such offender

or offenders for the aforesaid sum of three dollars for each week the seed

may remain unremoved (and enclosed) from the said gins or machines

as aforesaid ; and that the said justices shall forthwith issue execution

on the said judgment or judgments entered up, which execution shall be

levied upon the goods and chattels, lands and tenements of such offender

or off:Miders, and sold agreeably to the law regulating constables' sales,

and the moneys arising from such fine or fines shall be paid into the hands

of such justice of the peace ; one half thereof to the use of the informer,

and the remaining moiety shall be paid by the said justice to ihe clerk

of the inferior court, to be appropriated to the same uses as other county

funds.

1015. Justice, how prosecuted for default.—If any justice of the

peace shall in any manner offend against this act, it shall and may be

lawful for him or them to be sued or prosecuted in any of the adjoin-

ing districts, and the same fees shall be allowed, levied, and collected for

102. Dec. 10, 1803, sec. 2, Prince 168. 105. Dec. 10, 1803, sec. 5, Prince 168.

103. lb. sec. 3, ib, 106. lb. sec. 6. ib. 169.

104. Ib. sec. 4, ib.
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services performed under this act, as are allowed for like services in ma-

gistrates' courts.

SEC. IX. INDIGO WEED.

107. Indigo weed to he buried.— All persons who may be concerned

in the planting and making of indigo, shall, after the weed has been

steeped and taken out of any vat or vats, cause the same to be buried at

least two inches under the surface of the earth, or otherwise effectually

destroyed, within forty-eio;ht hours after such weed shall be taken out of

any vat or vats as aforesaid.

108. Penalty for neglect.—If any person or persons planting or mak-
ing indigo, shall neglect to cause the weed, after being steeped, to be

buried or otherwise effectually destroyed within forty-eight hours after

the same has been taken out of any vat or vats as aforesaid, such person

or persons so offending shall forfeit and pay for every such offence the

sum of five pounds sterling.

109. Appropriation of fine.—One half of such forfeiture shall be

paid to the person or persons who shall sue for the same, and the re-

maining half to the poor of the parish where any such offence shall be

committed.

SEC. X. RICE DAMS.

110. Owners of dams not allowed to overflow lands of another.—
No person or persons whom^soever shall be permitted or allowed to make
or keep up any dams or banks to stop the natural course of any water

or waters, so as to overflow the lands of any other person or persons,

without the consent of such person or persons being first had and ob-

tained ; nor shall any person or persons whomsoever stop or prevent any

water or waters from running off any person or persons' field, whereby
such person or persons may be prevented from planting in season, or

receive any other injury whatsoever, nor so as to turn the natural course

of any water or waters from one channel or sw^amp to another, to the

prejudice of any neighbor or neighbors, or any other person or persons

whomsoever.
111. Authority and duty of justices of the peace.—In case any per-

son or persons shall make or keep up any such dams or banks, to the

injury of any other person or persons, by overflowing their lands as afore-

said, upon complaint made thereof by the party injured, to any justice of

the peace for the district where the offence shall be committed, such justice

shall be and he is hereby fully empowered, authorized, and required to

summon five freeholders of the said district, one of whom shall be named
by the said justice, and two by each of the parties ; and such freehold-

ers being first sworn before such justice to determine the matter justly

and impartially, shall forthwith proceed to view the said banks and dams,

and the damage complained of, and immediately certify the matter as

107. Mar. 12, 1774, sec. 1, Frince 285. 110. Sep. 29, 1773, sec. 1, Prince 688
108. lb. sec. 2, ib. 111. lb. sec. 2, ib. 689.

109. lb. sec. 3, ib.
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they shall find it under their hands to the said justice, and in case an

award shall be given in favor of the complainant, the said justice shall

immediately make an order to cut open the bank or dam, in such man-
ner as to prevent any further damage ; the expense whereof, and all other

charges attending the prosecution, to be paid by the offender.

112. Damages, how ascertained.—In case any damage shall have

been already sustained by the complainant, either by such dams or banks

being kept up, or by letting off any reserved waters, the said freeholders

shall, upon view thereof, ascertain and certify the same under their hands

to the said justice, which damages so ascertained the offender shall

immediately pay and satisfy to the party grieved, and in case of ne-

glect or refusal so to do in ten days, the said damage, if it does not ex-

ceed the sum of eight pounds, shall and may be recovered in the same
way as debt and damages are directed to be recovered and levied by the

act entitled " an act for the more easy and speedy recovery of small

debts and damages:" and in case the said freeholders shall be of opinion

that such damages do exceed the sum of eight pounds, then such dam-
ages shall and may be recovered in any court of record in this province

in the usual manner: Provided, always, that nothing in this act shall

extend or be construed to subject any person or persons who shall have

made or caused to be made, or shall make or cause to be made any banks

or dams to reserve or stop water, to pay any damages which may be sus-

tained by breaking of the said dams or banks when occasioned by violent

rains or floods, or when there may be an absolute necessity for cutting

the said dams or banks to prevent the breaking of the same, and in case

any freeholder shall neglect or refuse to obey the summons of the jus-

tice, or any other matter herein directed, such freeholder shall (unless he

can make a reasonable excuse) forfeit a sum not exceeding five pounds,

nor less than forty shillings, to be sued for and recovered by the act enti-

tled " an act for the more easy and speedy recovery of small debts and dam-
ages," and to be applied, the one half to the informer, and the other half

to his majesty, to be paid into the hands of the treasurer, for such use

and purposes as the general assembly shall think proper.

113. Compensation of arbitrators.—The freeholders shall each be

allowed for their trouble and attendance herein, the sum of five shillings

for each day's attendance on the same, to be paid by the party or parties

offending.

114. Plea of general issue authorized.—In case any person or per-

sons whomsoever shall be sued or impleaded for any matter or thing com-

mitted or done in pursuance of the directions of this act, it shall and

may be lawful for such person or persons to plead the general issue, and

give this act and the special matter in evidence; and in case the plaintiff

shall become nonsuit, suffer a discontinuance, or a verdict shall pass

against him, the defendant shall be allowed double costs.

115. Rice dams, when to be opened.—Every person who shall keep

water during the winter upon grounds on which rice shall be planted the

ensuing spring, shall, on or before the fifth day of March next, and on

112. Sep. 29, 1773, sec. 3, Frince 639. 114. Sep. 29 1773, sec. 5, Prince 690.

113. lb. sec, 4, ib. 690. 115 Feb. 10, 1787, sec. 1, ib.
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the fifth day ofMarch in each year, open the dams which keep up the water

in a sufficient manner for letting off the same, and if any person or persons

shall neglect so to do on or before the time aforesaid, he or she shall forfeit

and pay the sum of one hundred pounds for every such neglect, upon the

complaint or information of any person or persons through whose land such

water may pass, and it shall and may be lawful for such person to inform and

sue for the same in any court of record in the county where such offence is

committed, and on conviction the one half thereof shall be paid to the

informer, and the other half to the use of the poor of the said county.

116. Duty of magistrate upon complaint of owner^s neglect to open

rice dams.—Where any person has neglected to open his or her dam or

dams in a sufficient manner for letting the water off the ^rounds beforeo o
described, on or before the fifth day of March in every year in manner
aforesaid, it shall and may be lawful for any person who may be affected

thereby, at any time after the day aforesaid in every year, either by him-

self or herself, or his or her overseer, agent, attorney, or trustee, to apply

to any magistrate in the district for a warrant of survey, who shall there-

upon notify to the defendant the complaint made against him, with the

time and place of meeting, and summons three freeholders, disinterested

persons of the neighborhood or district where the cause of complaint

shall lie, one of whom shall be then chosen by the defendant, and in

case of his refusal then by the magistrate, another by the complainant,

and the third by the magistrate, who (being first sworn before the magis-

trate to determine the matter in dispute justly and impartially) shall

forthwith proceed to view the obstructions complained of; and if on

view thereof the said freeholders, or a majority of them, shall be of

opinion that such obstructions do or may prevent the party complaining

from planting his or her crop of rice in proper time, then and in such case

it shall and may be lawful for the said freeholders, or a majority of them,

to cause the same to be immediately opened or removed in any way or

manner they shall think necessary for the purpose of giving the most

effectual relief to the party complaining, whereupon the defendant shall

be obliged to pay all expenses attending such survey : Provided always,

that nothing herein contained shall extend, or be construed to extend, to

impose any penalty on any person or persons, or to cause his or her dams
or banks to be opened, who shall have made through his or her own lands

a sufficient drain or drains (of which the said freeholders shall be the

judges) to carry off the waters passing through the same, in as expedi-

tious a manner as they could have passed through the natural courses or

channels, in case no such banks had been erected.

117. Removal of obstructions to passing off surplus water.—It shall

and may be lawful for any person, at any time between the said fifth day

of March and the first day of November in every year, to apply in man-
ner aforesaid for a warrant of survey, on any obstructions which he or she

may conceive to impede the conveying of any surplus water on his or

her rice grounds, and which by remaining thereon may prove any way
injurious, or shall at any time hereafter make or keep up any dam or

dams which shall stop the course of any water, so as to overflow the

116. Feb 10, 1787, see. 2, Frince 690. 117. Feb. 10, 1787, sec. 3, Prince 691.
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lands of any other person or persons whatever, (without the consent of

such person or persons first had and obtained,) and which shall be inju-

rious to the said person or persons, then, in either of such cases, the said

magistrate and the freeholders by hinn appointed shall proceed in the

same manner as is directed in the foregoing clause : Provided, always,

that if in either of the cases last mentioned the defendant shall neglect

or refuse to attend at the survey, to choose a freeholder as aforesaid, then

the three freeholders, who shall have been summoned by the magistrate,

shall proceed to determine the matter in dispute, in the same manner as if

the defendant had been present, and had chosen a freeholder: which said

freeholders shall in both cases certify to the said magistrate, under their

hands, what shall have been by them done in the premises; the expenses

attending which survey shall be paid by the party against whom the

award of the said freeholders shall be given.

118. Penally for stopping up dams which have been opened.—If any

person, either by himself or herself, or by his or her overseer, agent, at-

torney, or trustee, or servants, or slaves, or any other person or persons

acting for him or her, shall presume to stop up any dam or dams, or re-

place any obstructions in any manner whatsoever, which has or have

been ordered to be opened or removed by any freeholders as aforesaid,

or which has or have been opened or removed by himself or herself, or

his or her overseer, agent, attorney, or trustee, or by order of either of

them, on the said fifth day of March, until the first day of July, every

person so offending shall forfeit and pay the sum of two hundred pounds,

to be recovered and disposed of in manner aforesaid. And if any per-

son shall presume to obstruct, impede, or otherwise hinder, or interrupt

the opening of any dam or dams, or the removing of any obstructions

ordered to be opened or removed by the freeholders as aforesaid, every

person so offending shall forfeit and pay for every such offence the sum
of two hundred and fifty pounds, to be recovered and disposed of in any

manner aforesaid.

119. Insufficient dams to he enlarged.—Where any dam or dams
have been made, or shall hereafter be made, for the purpose of forming

reservoirs of water, without a sufficient wasteway,and which now are or

shall hereafter be found inadequate to sustain the weight of water against

the same, the owner of such dam or dams shall immediately, or as soon

as may be, cause the same to be enlarged and strengthened, where they

are already made and are insufficient, and such as may hereafter be

made to be erected in a substantial manner, with a sufficient wasteway.

And if any person shall neglect to strengthen his or her dam or dams,

already erected, for the purpose aforesaid, where necessary, or shall here-

after erect any dam or dams for the purposes aforesaid, and which, in

either case, in the opinion of three freeholders, or a majority of them, (to

be appointed and proceed in manner hereinafter mentioned, respecting

surveys of dams across rice grounds,) is or are not made and regulated

in manner hereby prescribed, every person so offending shall, on com-

plaint of any person or persons liable to be affected thereby, and on

conviction thereof in any court of record in the county where such

118. Feb. 10, 1787, sec. 4, Prince 691. 119. Feb. 10, 1787, sec. 5, Prince 691.
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offence is committed, forfeit and pay the sum of one hundred pounds for

every such offence, which may be sued for, and if recovered, be disposed

of in manner aforesaid.

120. Compensation of arbitrators ; penaltyfor neglect.—Every per-

son to be summoned as aforesaid, shall be a resident in the county where

his attendance shall be required, and who, upon being duly summoned,
and attending any survey as aforesaid, shall be entitled to receive the

sum of nine shillings and fourpence per day each, for every such attend-

ance, to be paid by the person against whom the verdict of the free-

holders shall be given ; and in case of the non-attendance of any per-

son, a resident, and summoned as aforesaid, (unless prevented by sick-

ness, or some reasonable excuse, to be made upon oath, to the satisfaction

of such magistrate,) then, and in such case, every such person so neglect-

ing to attend when summoned as aforesaid, shall forfeit and pay the sum
of ten pounds per day for every such neglect or refusal.

120. Feb. 10, 1787, sec. 6, Prince 692.



CHAPTER XXXVII.

SALARIES AND FEES OF OFFICERS.

ANALYSIS.

ART. I. SALARIES OF OFFICERS.

SEC. I. EXUCUTIVE OFFICERS.

1. Governor's salary.

2. Secretaries' salary.

3. Salaries of state-house officers.

SEC, II. JUDICIAL OFFICERS AND STATE's COUN-

SEL.

4. Judges' salary.

5. Salaries of attorney and solicitor-gene-

ral.

SEC. III. LEGISLATIVE OFFICERS.

6. Salaries of clerk of house and secretary

of senate.

ART. II. FEES OF OFFICERS.

SEC. I. FEES ALLOWED PUBLIC OFFICERS.

7 Amount of fees prescribed.

SEC. II. STATE OFFICERS.

8. Fees of governor's secretaries.

9. Fees of clerk of house and secretary of

senate.

10. Fees of attorney-general.

SBC. III. OFFICERS OF SUPERIOR AND INFE-

RIOR COURTS.

11. Fees of attorneys at law.

12. Fees of clerk of superior court in civil

cases.

13. Fees of clerk in criminal cases.

14. Fees of clerk of inferior court.

15. Fees of sheriffs in civil cases.

16. Fees of sheriffs in criminal cases.

17. Fees of coroners.

18. Fees of jailers.

19. Fees of county surveyors.

SEC IV. JURORS, BAILIFFS, AND WITNESSES.

20. Fees of jurors, bailiffs, and witnesses in

civil cases.

SEC. v. COURT OF ORDINARY.

21. Fees of registers of probate.

22. Fees of clerks of courts of ordinary.

SEC. VI. MAGISTRATES AND CONSTABLES.

23. Additional fees of magistrates.

24. Fees of constables.

25. Additional fees of constables.

SEC. VII. NOTARIES PUBLIC.

26. Fees of notaries public.

SEC VIII. POWDER RECEIVER.

27. Fees of powder receiver.

SEC. IX. GENERAL REGULATIONS RELATIVE
TO FEES.

28. Clerks and sherifTs not entitled to fees

except for services performed.

29. Penalty for demanding fees for services

not performed.

30. Penalty for demanding more than legal

fees.

31. Table of fees to be posted up in public

offices.

32. Bill and receipt for fees to be given by
officers.

33. When officers entitled to double costs.

34. Recovery and appropriation of fines.

35. Collection of coroners' fees.

36. Fees not. chargeable to the county ; ex-

ceptions.

37. When inferior court to levy tax for pay-

ment of fees.

38. Justices not allowed to tax costs for

attendance of witnesses.

ART. I. SALARIES OF OFFICERS

SEC. I. EXECUTIVE OFFICERS.

1. Governor's salary.—The salary of his excellency the governor,

shall be three thousand dollars per annum after the expiration of the

present term of office.

1. Nov. 11, 1841, sec. 2, Pam. 194.
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2. Secretaries^ salary.—The salaries of the secretaries of the gover-

nor, not exceeding three, the sum of one thousand dollars each.

3. Salaries of state-house officers.—The salaries of the secretary of

state, the treasurer, comptroller-general, and surveyor-general, hereafter

to be elected; shall be sixteen hundred dollars each per annum.

SEC. II. JUDICIAL OFFICERS, AND STATe's COUNSEL.

4. Judges^ salary.—The salaries of the judges of the superior courts

of this state, hereafter to be elected, shall be eighteen hundred dollars

each per annum.
5. Salaries of attorney and solicitor-general.—The salary of the

attorney-general, and each solicitor-general, two hundred and twenty-

five dollars each.

sec IIL legislative OFFICERS.

6. Salaries of cleric of house and secretary of senate.—The clerk of

the house of representatives and secretary of senate, six hundred dollars

each per annum: Provided, no warrant shall issue for the first quarter's

salary of the secretary of senate and clerk of the house of representa-

tives, until the executive shall have satisfactory evidence that the said

secretary of senate and clerk of the house of representatives, have re-

spectively made and attached to the journals of the present session, a

good and sufficient index : Provided, that the secretary and clerk, seve-

rally, shall furnish to his excellency the governor, satisfactory evidence

that they have each filed away all reports of the joint standing commit-

tee, and resolutions passed by the senate and house of representatives.*

ART. II. FEES OF OFFICERS.

SEC. 1. FEES ALLOWED PUBLIC OFFICERS.

7. Amount offees prescribed.—The fees of the different public officei*s

hereinafter mentioned, may be by them respectively received as follows :

SEC II. STATE OFFICERS.

8. Fees of governor's secretaries.—
A copy of any paper, not exceed-

ing two copy sheets, . . 25
A copy of any paper exceeding
two copy sheets, per copy sheet, 12^

Administering an oath of office to

any person wliere the profits

thereof amount to upwards of
one hundred and seven dollars

and fourteen cents (25/.) pf r an-
num, and giving a certificate

thereof, .... 1 00
Certifying a copy or extract, 25

2. Dec. 9, 1841,sec. 1, Pam. 13. S.Dec. 9, 1841, sec. 1, Pew. 13.

3. Nov. 11, 1841, sec. 3, ib. 194. 6. Dec. 27, 1842, sec. 4, ib. 15.

4. lb. sec. 4, ib. 7. Dec. 18, 1792, sec. 1, Prmce 258.

* Per diem pay of legislators and officers omitted as being temporary
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For entering a testimonial, . 25
For each grant issued for lands-

lately obtained from the Creek
and Cherokee nations of Indians, 8*

The fees on head-right grants, shall

be the same that they now receive on
lottery grants, and to be paid from the

same source.

The governor is hereby authorized
quarterly to draw a warrant on the
treasurer in favor of the aforesaid offi-

cers, for the said several sums as they
may become due.

9. Fees of clerk of house and secretary of senate.—
For every extract of a private na-

ture, per copy sheet.

For certifying an extract of a pri-

vate nature, 25

For an act passed for the benefit of
an individual, or to incorporate

a private society, . . . 2 00

10. Fees of attorney-general.—
Drawing a capias against a per-

son indicted and not bound over,

or against a person presented by
" a grand jury,

Drawing a capias against a de-

faulting juror.

Drawing an indictment against a
person presented by the grand
jury, and bound over, . . .

Entering a nolle prosequi^

25

50

1 00

12^

Attending at judge's chambers, to

take the affidavit of any person,

in criminal cases, . . 1 00
Drawing an affidavit, or any other

instrument of writing, per copy
sheet, .....

For a subpoena in criminal cases,

Retaining fee against persons in-

dicted, . . .3

H
25

00

SEC. III. OFFICERS OF SUPERIOR AND INFERIOR COURTS.

11. Fees of attorneys at laiv.—
On each cause commenced and

tried in the superior or inferior

courts, . . . 2 00

Where the defendant prevails, to re-

ceive the fee in lieu of the plaintiff's

attorney.

12. Fees of cleric of superior court in civil cases.-

Every suit commenced therein, if

settled before the judgment, and
each nonsuit, . . .1

For each copy of a writ, where
there are more than one defend-

ant, after the first copy, . . .

Every suit so commenced and
prosecuted to judgment, includ-

ing every service to entering up
satisfaction, . . .3

For each appeal, if settled before

verdict, . . . . 1

For each appeal prosecuted to

judgment, including every ser-

vice to entering up satisfaction, 2

For every writ of subpoena and
ticket.

75

25

50

151

For every writ of partition of land 3 75
For issuing a commission to ex-
amine witnesses, . . 1 25

For every order for the sale of
land, and copy thereof, . . 62

Recording any instrument of wri-

ting, per copy sheet.

Each search,

A certified copy of any record,

per copy sheet.

For every foreclosure of any mort-
gage, and recording proceed-
ings, . . . 1

For every inquiry of title respect-

ing property levied on by the
sheriff, and claimed by a third

person, . . . . 1 25

7il
15^

7if

25

* Which shall be in full for the services by them performed in granting said
lands.
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13. Fees of cleric in criminal cases.—
Every writ and seal,

Every ptnnel ofa jury,

Order for fine on a juror (unless

excuse be made), and enterint^

the same,
Ordering a fine peremptory, en-

tering and reading,

Copying the same for the attor-

ney-general,
Fee on a writ oi" capias and seal.

The clerk's attendance in hearing

a motion in arrest of judgment,
or at the judge's chambers on
a petition prelerred, or a ha-
beas corpus, or to take the ex-

amination or information of any
person,

Taking an examination, informa-

tion, or affidavit, per copy sheet.

Drawing a warrant,

A commitment or liberate,

Taking an acknowledgment of

bail before the judge, or in court,

and drawing recognizance of

the same.

31i

3U

31^

7JL-a
' 1 6

3U
3U

621
2 '

Every subpoena ticket, .

Every indictment, if the criminal

be found guilty,

Every arraignment or charging a
defendant with indictment, if

found guilty,

Entering a plea,

Calling a jury,

Clerk's attendance on every case
tried, ....

Every sentence or judgment, and
entering the same,

Copy ofevery indictment, or other
paper, (four pence,)

Copy of judgment to the sheriff,

and order thereon,

Calling a traverse or discharging
a recognizance,

Recording the proceedings of a
cause, per copy sheet.

Every person acquitted by procla-
mation,

Every search, ....
A writ of dedimus protestatem, 1

Renewal o^ capiasy

Slh

62i

62i

14. Fees of cleric of inferior court.—
F')r each cause settled before

judgment, and each appeal to

the superior court, . . 1

For each copy of a writ, where
there are more than one defend-

ant, after the first copy.

Each cause commenced therein,

and prosecuted to judgment, not

appealed from, including every

15. Fees ofsheriffs in civil cases.

For serving a copy of a process

and returning the original, 1

If more than one defendant, for

each additional copy served.

Levying an execution on the body
or property, ... 1 87J^

Summoning each witness, . 62^
On all sums where the execution

does not exceed sixty-four dol-

lars and twenty-eight cents,

( 15/) six and a quarter per cent-

um, on the amount 'of property

sold.

On all sums above sixty-four dol-

lars and twenty-eight cents, and
where the execution does not

exceed four hundred and twen-
ty-eight dollars and fifty-six

cents, (100/) three and an eighth

per centum.

On all sums where the execution

exceeds four hundred and twen-
ty-eight dollars and fifty-six

cents, one and a quarter per
centum.

15 i

62|

31i
15f
151

3li

Q-2.9

31^

3U

7 II

15

1

25

3U

15

service to entering up satisfac-
tion, ... 3

For subpoena tickets, commissions,
and letters ofguardianship, and
inquiries respecting property
claimed, nonsuits, and any oth-
er service performed, the same
fees as allowed to the clerk of
the superior court.

And that no commission shall be
demanded where the property
is not actually sold.

Making out and signing a bill of
sale of other property, . 1 25

Provided, that fees shall be allow-
ed only for one bill of sale,

where the same will be suffi-

cient to convey the property sold
to one person or joint-purcha-
sers; unless the purchaser or
purchasers shall choose more
than one.

Conducting a debtor under con-
finement before a judge or court 1 85

Summoning a jury to try a ca-
veat, and attendance, . 1

Summoning a special jury, and
all other services, attending trial

of an appeal, . . .1
For a bail bond, . . 1

Making out and executing titles

to land, . . . . 3 75
If wrote by the purchaser. . 1 25

25

25
25
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16. Fees of sheriffs in criminal cases.—

25
25

3U

25

For recommilting any person,

when a habeas corpus is brought
to his relief, ... 1

Summoning a jury, . . 1

On every copy of a mittimus.

For every mile a prisoner shall be
removed on a habeas corpus,

For removing a prisoner by ha-

beas corpus, w^hen no mileage
is paid, per day, . . 1

Executing a criminal, . .10 00
Attending a person taken by a war-

rant, to the judge's chambers, 93f
Conducting a prisoner before a
judge or court, to and from jail, 1 25

Executing a warrant of escape,

17. Fees of coroners,—
For summoning an inquest on a

dead body, and returning the

inquisition, . . . 12 50
For providing a coffin, and burial

93^

expenses, 3 75

Each mile to serve the same
(twopence,)

Executing and returning a bench
warrant, ....

Each mile to serve the same,
(twopence,)

Pulling a person in the stocks.

For whipping, cropping, or brand-
ing a criminal, . . . 1

Apprehending a person suspected,

if conunitted or held to bail, 1

For each person not exceeding
two, who may be employed to

guard a prisoner to jail, per
day, . , . 1

In all other cases the same as the

sheriff.

For issuing execution for fees,*

4f

1 25

4f
62i

25

25

25

31i

75

75

18. Fees of jailers.—

f

Receiving a prisoner or debtor, .

Turning the key or discharging a
prisoner in virtue of a habeas
corpus, or by order of the court,

judge, or justice,

Dieting a prisoner per day, allow-

ing two pounds of bread, one
and a half pound of beef, or one

19. Fees of county surveyors.—

-

Surveying a town lot, and return-

ing a certificate thereof to the

surveyor-general's office, . 1 25
Surveying a tract of land of or

under one hundred acres, . 3

Each hundred acres after the first,

two shillings and sixpence.

Making a plat, recording, adver-

tising anci transmitting the same
to the surveyor-general's office, 1 25

Entering a caveat, advertising and
giving a certified copy thereof, 1 87-|

Attending the trial of the same.

Each postponement, to be paid by
the person postponing the same,

Recording judgment, and giving

a certified copy thereof, .

667-

93|

621

621

pound of pork, with a sufficiency

of water, all wholesome provi-

sions,

Turning the key on commitment
of any person, ....

Dieting negroes, allowing one
quart of rice or corn meal per
day, ......

Entering an appeal, and giving a
certified copy thereof, . . 1

For a re-survey ofland by order of
court, of or under one hundred
acres ; twelve shillings and six-

75

18|

25

pence for the first hundred
acres, ^ . . .3

For every hundred acres after the
first, .....

o r making and certifying a plat

thereof, and transmitting the

same, . . . . . 1

And for any other re-survey, the
same as aforesaid.

35ii

661-

25

SEC. IV. JURORS, BAILIFFS, AND WITNESSES.

20. Fees of jurors, bailiffs, and witnesses, in civil cases.-

To the petit jury for each cause
tried, lo be paid by the plaintiff,

and taxed in the bill of costs, 3 00

Special jury for each appeal tried,

to be paid by the appellant, and
taxed in the bill of costs, . 3 75

t Fees increased fifty per cent.* See post, T[ 35.
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For all judgments confessed, 1 00
Bailiffs shall receive from the coun-

ty treasurer, or clerk of the court,

where there is no treasurer,

of each county, in addition to

their presentTees, for each day
the said bailiffs shall serve in

attendance on the juries, 1 00

To each witness per day,for his or

her attendance, for coming and

returning, allowing thirty miles

for a day, not allowing for more
than three witnesses, to be paid

by the person summoning the

same, and taxed in the bill of

costs.

The witnesses to have the same
allowance in criminal cases,

where the person prosecuted is

found guilty.

75

SEC. V. COURT OF ORDINARY.

21. Fees ofregisters of probate.—
Receiving application and grant-

ing citation, . . 1

Signing a warrant of appraise-

ment,
Signing the probate of a will, 1

Recording a will or other paper,

per copy sheet,

A certified copy of a will or other

paper, per copy sheet,

Receiving an appraisement, and
recording the same. If under
one hundred dollars.

25

621
25

7 1 a
' I 6

71 a,
' IT

If above one hundred dollars,

62|
1 25

Receiving an application, and
granting letters dismissory, . 1

Granting citation to show cause

why administration should not

be repealed or set aside, . 2

For granting letters of administra-

tion, or letters testamentary, 2

For entering a caveat against ad-

ministration being granted, or

will proven, . . 1

For every marriage license, . 1

Attending judges for determining
a caveat, per day, . . 1

22. Fees of cleric of court of ordinary.—
1Issuing letters of guardianship,

Taking a bond for guardian, .

Making out and signing indenture

of apprenticeship, . 1

Rule nisi in each case.

Rule absolute in each case.

Issuing process against persons

charged with mismanagement
in each case,

00
50

00
50
50

50

For each additional copy.

Issuing process against persons in

default, for not making returns

in each case,

For each additional copy.

For each subpoena.

For entering an appeal, and trans-

mitting the proceedings to the

superior court, . . 2

25

50

50

25
25

25

25

50
25

00

SEC. VI. MAGISTRATES AND CONSTABLES.

23. Additional fees of magistrates.—
For taking examinations of person
charged with criminal offences

and witnesses, each, . . 25
Issuing summons to magistrates to

attend on the trial of slaves, or

free persons of color, each, 25
For attending said trial, provided

the court consists of not more
than three magistrates, each, 75

Presiding with a jury to the offence

of forcible entry and detainer,

under the fifteenth section of the

ninth division of the penal code, 75

j

For issuing summons to the party

I

defendant, .... 25
Drawing jury and making out

venire, ... 50
For issuing process under the act

to amend the rent laws of this

state passed December eighteen
hundred and twenty-seven, 1 00

For his services in tolling neat
cattle, exclusive of commis-
sions, . . . 31:^
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24. Fees of constables.—
Serving a warrant, summons, or

attachment, in civil cases.

Summoning every witness,

For attending a grand jury, for

each bill found, to be paid by the

delinquent,

Serving a warrant in criminal ca-

ses 1

31i

25

For carrying a prisoner to jail, per
mile, twopence, . . 4|-

For keeping and maintaining a
prisoner, before examination, not
exceeding twenty-four hours, 46|^

25. Additional fees of constables.-

Constables attending at a magis-
trate's office during the exami-
nation of a person charged with
a criminal offence, . . 75

Serving summons on magistrates
to attend trials of slaves or free

persons of color, each . 25
Bringing up prisoner from jail for

trial or examination, . . 50

Attending on the superior or infe-

rior court while in session, for

each day's attendance, not ex-

ceeding four constables on one
day, each . . . .1

Summoning jury under the fif-

teenth section of the ninth divi-

sion of the penal code, . 1

00

00

SEC. VII. NOTARIES PUBLIC.

26. Fees of notaries public.—
For every protest and oath inclu-

ded, not exceeding sixteen copy
sheets of ninety words, . 2 00

Administering an oath in any other
case, . . . . 25

For each attendance on any other

person to prove any matter or

thing as a notary public, and
certifying the same, 50

Every other certificate, . . 25
Noting a protest, . . . 1 00
Registering a protest, per copy

sheet, .... 6^
Copy of a protest per copy sheet, 6^

SEC, VIII. POWDER RECEIVER.

27. Fees of powder receiver.—
Every barrel of powder of 100
pounds weight, lodged in the
public magazine, and delivered
out, to be paid by the owner. 371

And in proportion for any other
quantity.

SEC. IX. GENERAL REGULATIONS RELATIVE TO FEES.

28. Clerics and sheriffs not entitled to fees except for services perform-

ed.—No clerk or sheriff of the superior or inferior court, shall be allow-

ed fees for any services but such as he actually performs.

29. Penalty for demanding fees for services not 'performed.—Any
public officer who shall presunne, on any pretence whatever, to charge,

denfiand, or receive fees for services not done or perfornied, every such

person so offending, shall forfeit and pay to the party aggrieved, fourfold

the sum so illegally charged, demanded, or received, and shall be imme-
diately dismissed from office.

30. Penalty for demanding more than legalfees.—If at any time after

the passing of this act, any public officer or person herein mentioned, or

28. Dec. 22, 1840, sec. 2, Pam. 113.

29. Dec. 18, 1792, sec. 11, Prince 264.

30. Dec. 18, 1792, sec. 4, Prince 263.
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his deputy, or agent, or any person acting as such, shall, under pretence

of any matter or thing done, transacted, or performed by any such pub-

lic officer, or person, or his deputy, or agent, or any person acting as

such, demand any other or greater fee than is set down in the table here-

unto annexed, every such person so offending shall, for every such

offence, forfeit and pay fourfold to the party aggrieved for the sum so

unjustly demanded or taken, to be recovered with costs of suit, before

any justice of the peace : Provided the sum does not exceed his jurisdic-

tion, or in any court of record within this state.

31. Table of fees to he posted up in public offices.—Every public

officer, or person herein named, and every deputy, agent, or person act-

ing as such, shall, within ninety days after the passing of this act, cause

a true and exact copy of the table or docket of his fees, as the same is

established by this act, such table or docket to be in fair words and

figures, without any abbreviation, except sums, to be placed up, and to

be kept constantly in a conspicuous part of the room or place where he

shall usually execute the business of his office or employment, under

pain of forfeiting fifty cents for each day's neglect of fixing up the

same.

32. Bill and receipt for fees to be given by officers,—Every public

officer and person herein mentioned, or their deputy or agent, and every

person acting as such, shall, if thereunto required, be obliged to give a

statement of the fees demanded, and a receipt for the same, to any per-

son paying any lawful or pretended fee or fees of office, claimed by and

paid to any such public officer, or person hereinbefore mentioned, his

deputy or agent, or person acting as such, under pain that every public

officer, or person hereinbefore mentioned, his deputy or agent, or per-

son acting as such, shall, for every neglect or refusal, forfeit the sum of

twenty-five shillings, with costs of suit, to be sued for, recovered, and ap-

plied in manner hereinafter directed : Provided always, nevertheless,

that all suits and actions which shall be brought or commenced by virtue

of this act, shall be instituted before the end of twelve months; and not

otherwise.

33. When officers entitled to double costs,—In case any public officer,

or any person hereinbefore mentioned, shall be sued or prosecuted for,

or by reason of any fee of office whatever, and verdict shall be given for

such public officer or other person ; or if the plaintifFor prosecutor shall

discontinue such suit or prosecution, or shall be nonsuited, then such

public officer, or other person, shall recover double costs.

34. Recovery and appropriation of fines.—All fines, penalties, and

forfeitures, incurred under and by virtue of this act, shall be recovered

by action in the superior or inferior courts, without any delay ; and shall

be applied, one moiety to the use of the state, and the other to the per-

son or persons carrying on the prosecution to the conviction of the offend-

er
;
(except such as comes within the jurisdiction of a justice of the

peace, and except, also, those forfeitures which are declared payable to

the party aggrieved.)

• 31. Dec. 18, 1792, sec. 5, Prince 264. 33. Dec. 18, 1792, sec. 6, Prince 264.

32. lb. sec 3, ib. 263. 34. lb. sec. 7, ib.
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35. Collection of coroners' fees.—It shall and may be lawful for the

coroners in this state to issue executions against the property of the per-

son or estate, who by the existing laws are liable, in any case of inquisi-

tion, for the amount of his fees in said case ; which shall be directed to,

and levied by a constable of the county, under the same rules and regu-

lations as prevail in justices' courts in this state.

36. Fees not chargeable to the county ; exceptions.—None of the fees

hereinbefore set down or expressed, shall in any case (jailer's fees for

dieting prisoners, and coroner's fees for summoning an inquest, and re-

turning an inquisition, and providing a coffin and burial expenses of a

person found dead, and the sheriff's fees for executing a criminal, ex-

cepted,) be charged to the public, for or on account of any inability in

the person who ought to have paid the same.

37. When inferior court to levy tax for payment offees.—The jus-

tices of the inferior courts are hereby required to levy annually, a county

tax, equal to all fees which are due or may become due to the respec-

tive sheriffs, jailers, and coroners, within the several counties in this state,

from the insolvency of prisoners, or for the maintenance of criminals, or

in the case of coroners, for the payment of all fees which have or may
become due such coroners for holding inquests on the bodies of persons

found dead, and whose estate shall prove insufficient to discharge the

legal fees : Provided, that all fees for holding inquests on the body of

slaves shall be paid by the owner of such slave or slaves ; and it shall

be the duty of the collector of the general tax, to collect and pay into

the hands of the clerk of such courts, the amount of taxes so assessed

and collected, by order of the justices aforesaid ; which said amount shall

be applied to the payment of such fees as may or have become due to

such sheriffs, jailers, and coroners, as aforesaid; and the collector shall

be allowed the same commissions and fees for such collection as is allowed

by law for the collection of the general tax, and shall be liable to the

same fines and forfeitures for any default, neglect, or improper conduct,

which said fines and forfeitures may be imposed by the justices of the

inferior courts, at their discretion.

38. Justices not allowed to tax costs for attendance of witnesses.—
No justice or justices of the peace, shall tax any costs for the attendance

of witnesses in any cause tried before him or them.

35. Dec. 22, 1835, sec. 1, Prince 266. 37. Dec. 5, i'=!01, sec. 1, Prince 264.

36. lb. sec. 2, ib. 263, 38. Dec. 18, 1792, sec. 12, ib.

Note.—This fee bill was originally in pounds, shillings, and pence, and was
reduced by Mr. Prince to federal currency. The compiler has taken the hberty
of adding fifty per cent, to the fees of jailer, authorized by the aci of Dec. 19,

1818, Prince 617, and twenty-five per cent, to the fees of " clerks of the superior

and inferior courts, clerks of the court of ordinary, sherifTs, receivers of tax re-

turns, county surveyors, constables, justices of the peace, jailers, coroners, and
tax collectors." See act of Dec. 16, 1819, Prince 831.
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APPEND!

I. PROPOSED AMENDMENTS TO THE CONSTITUTION.

AN ACT TO ALTER AND AMEND THE SEVENTH SECTION OF THE FIRST
ARTICLE OF THE CONSTITUTION OF THIS STATE.

Assented to Dec. 27, 1843.

Sec. 1. He it enacted hy the Senate and House of Representatives of the

State of Georgia^ in General Assembly met ^ and it is hereby enacted hy the

authority ofthe same, That whenever this act shall have passed in accordance
with the requirements of the constitution of this state, the following shall be

adopted in lieu of the said seventh section :—Each county of this state shall

have one representative, and no county shall have more than two represen-

tatives.—Thirty-seven counties, having the greatest population, counting all

free white persons, and three-fifths of the people of color, shall have two
representatives—and if any new county shall be hereafter formed, said new
county shall be entitled to one representative; and the apportionment shall

be made by the general assembly at the session at which this section shall

be adopted as an alteration of the constitution, by an act to be introduced

after the adoption thereof—and a new apportionment shall be made at the

session next after each future enumeration of the inhabitants of this state,

made under the constitution and laws thereof, but at no other time.*

II. CONVENTION OF BEAUFORT.

CONVENTION BETWEEN SOUTH CAROLINA AND GEORGIA, CONCLUDED
AT BEAUFORT, 1787.

To all whom these presents shall come. The underwritten Charles Cotes-

worth Pinckney, Andrew Pickens, and Pierce Butler, Esqrs., commission-

ers appointed by the state of South Carolina, of the one part, and the un-

derwritten John Habersham and Lachlan M'Intosh, Esqrs., a majority of

the commissioners appointed by the state of Georgia, of the other part

—

send greeting

:

Whereas the state of South Carolina did heretofore present a petition to

the United States, in Congress assembled, and did therein set forth, that a

* By an act passed the 23d day of December, 1837, an amendment to the second

58
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dispute and difference had arisen and subsisted between the states of South
Carolina and Georgia concerning boundaries; and the states claiming res-

pectively the same territories, and that the case and claim of the state of

South Carolina was as follows, that is to say :
'* Charles the Second, King

of Great Britain, by charter dated the twenty-fourth day of March in the

fifteenth year of his reign, granted to eight persons as therein named, as lords

proprietors thereof, all the lands lying and being within his dominions of

America between thirty-one and thirty-six degrees of south latitude, in a di-

rect west line to the south seas, styling the lands so described * the province

of Carolina;' that on the thirtieth day of June, in the seventeenth yi-ar of

his reign, the said king granted to the said lords proprietors a second char-

ter, enlarging the bounds of Carolina, viz., from twenty-nine degrees of north

latitude to thirty-six degrees thirty minutes, and from those points on the

sea-coast west in a direct line to the south seas : that seven of the said pro-

prietors of Carolina sold and surrendered to George the Second, late king of

Great Britain, all their title and interest in the said province, and the share

of the remaining proprietor was separated from the king's, and allotted to

him in the north part of North Carolina: that Carolina was afterwards di-

vided into provinces, called North and South Carolina : that by a charter,

dated the ninth day of June, one thousand seven hundred and thirty-two,

George the Second, king of Great Britain, granted to certain persons therein

named, all the lands lying between the rivers Savannah and Altamaha, and
between lines to be drawn from the heads of those rivers respectively to the

south sea, and styled the said colony ' Georgia :' that by treaty of peace

concluded at Paris on the tenth day of February, one thousand seven hun-

dred and sixty-three, the river Mississippi was declared to be the western

boundary of the North American colonies: that the governor of South Car-

olina, in the year one thousand seven hundred and sixty, conceiving that all

the lands southward of the Altamaha still belonged to South Carolina,

granted several tracts of the said lands: that the government of Georgia

complained to the king of Great Britain, respecting those grants as being

for lands within its limits, and thereupon his majesty, by proclamation dated

the seventh day of October, one thousand seven hundred and sixty-three,

annexed to Georgia all the lands lying between the rivers Altamaha and St.

Mary's, the validity of the grants passed by the governor of South Carolina

as aforesaid, remaining however acknowledged and uncontested, and the

grantees of the said land, or their representatives still holding it as their legal

estate : that South Carolina claims the lands lying between the North Caro-

lina line, and the line run due west from the mouth of Tugalo river to the

Mississippi, because as the said state contends the river Savannah loses that

name at the confluence of Tugalo and Keowee rivers, consequently that

spot is the head of Savannah river. The state of Georgia, on the other hand,

contends that the source of the Keowee river is to be considered as the head

of Savannah river : that the state of South Carolina also claims all the lands

lying between a line to be drawn from the head of the river St. Mary's, the

head of the Altamaha, to the Mississippi and Florida, being, as the said state

contends, within the limits of its charter, and not annexed to Georgia by the

said proclamation of one thousand seven hundred and sixty-three. The state

of Georgia on the other hand contends, that the tract of country last men-

section of the third article of the constitution was proposed, requiring judges of

the superior court to "reside within their respective circuits, during the'ir continu-

ance in office," but as the act on its final passage in 1838, did not receive the sig-

natures of the presiding officers of the two houses as required by the constitution,

it is not of force.
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tioned is a part of that state." The state of South Carolina, did, therefore,

by their said petition, pray for a hearing and determination of the difference

and dispute subsisting as aforesaid, between the said state and Georgia,

agreeable to the articles of confederation and perpetual union between the

United States of America. And whereas, the state of Georgia was duly no-

tified of the said petition, and did by their lawful agents appear in order to

establish their right to the premises, in manner directed by the said articles

of confederation, and proceedings were thereon had in Congress in order
to the appointment of judges to constitute a court for hearing and determin-
ing the said matter in question : and whereas it appeared to be the sincere

wish and desire of the said states of South Carolina and Georgia, that all and
singular the differences and claims subsisting between the said states, rela-

tive to boundary, should be amicably adjusted and compromised : and
whereas the legislature of the state of South Carolina did elect the above
named Charles Cotesworth Pinckney, Andrew Pickens, and Pierce Butler,

Esqrs., commissioners, and did invest them, or a majority of them, with full

and absolute power and authority in behalf of that state, to settle and com-
promise all and singular the differences, controversies, disputes and claims,

which subsist between the said state and the state of Georgia, relative to

boundary, and to establish and permanently fix a boundary between the two
states, and the said state of South Carolina did declare, that it would at all

times thereafter ratify and confirm all, and whatsoever the said commission-
ers, or a majority of them should do in and touching the premises, and that

the same should be for ever binding on the said state of South Carolina :

and whereas the legislature of the state of Georgia, did appoint John Hous-
ton, John Habersham, and Lachlan M'Intosh, Esqrs., commissioners, and did

invest them with full and absolute power and authority, in behalf of tHat

state, to settle and compromise all and singular the differences, controversies

disputes and claims which subsist between the said state and the state of
South Carolina, relative to boundary, and to establish and permanently fix a

boundary between the two states ; and the said state of Georgia did also

declare, that it would at all times thereafter ratify and confirm all and
whatsoever the said last mentioned commissioners, or a majority of them,
should do in and touching the premises, and that the same should be forever
binding on the said state of Georgia :—Now, therefore, know ye, that the
underwritten commissioners on the part of the states of South Carolina and
Georgia respectively, having by mutual consent assembled at the town of
Beaufort, in the state of South Carolina, on the twenty-fourth day of this

present month of April, in order to the due execution of their respective

trusts, and having reciprocally exchanged and considered their full powers,
and declared the same legal and forever binding on both states, and having
conferred together on the most effectual means of adjusting the difl?erences

subsisting between the two states, and of establishing and permanently fixing

a boundary between them, have agreed, and by these presents for and in be-
half of their respective states, do mutually agree to the followincr articles

that is to say :

Art. 1 . The most northern branch or stream ofthe river Savannah, from
the sea or mouth of such stream to the fork or confluence of the rivers now
called Tugalo and Keowee

;
and from thence, the most northern branch or

stream of the said river Tugalo, till it intersects the northern boundary line

of South Carolina, if the said branch or stream of Tugalo extends so far

north, reserving all the islands in the said rivers Savannah and Tugalo to

Georgia; but if the head spring or source of any branch or stream of the
said river Tugalo does not extend to the north boundary line of South Caro-
lina, then a west line to the Mississippi, to be drawn from the head spring
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or source of the said branch or stream ofTugalo river, which extends to the

highest northern latitude, shall for ever hereafter form the separation, limits

and boundary between the states of South Carolina and Georgia.

Art. TI. The navigation of the river Savannah at and from the bar

and mouth, along the northeast side of Cockspur island, and up the direct

course of the main northern channel along the north side of Hutchinson's

island, opposite the town of Savannah, to the upper end of said island, and

from thence up the bed or principal stream of the said river to the confluence

of the rivers Tugalo and Keowee, and from the confluence up the channel of

the most northern stream ofTugalo river to its source, and back again by the

same channel to the Atlantic ocean— is hereby declared to be henceforth

equally free to the citizens of both states, and exempt from all duties, tolls,

hinderance, interruption, and molestation whatsoever, attempted to be enforced

by one state on the citizens of another ; and all the rest of the river Savan-

nah to the southward of the foregoing description, is acknowledged to be the

exclusive right of the state of Georgia.

Art. III. The state of South Carolina shall not hereafter claim any

lands to the eastward, southward, southeastward or west of the boundary

above established, bui hereby relinquishes and cedes to the state of Georgia

all the right, title and claim which the said state of South Carolina hath to the

government, sovereignty, and jurisdiction in and over the same, and also the

right of pre-emption of the soil from the native Indians, and all other the

estate, property, and claim, which the state of South Carolina hath in or to the

said land.

Art. IV. The state of Georgia shall not hereafter claim any lands to

the northward or northeastward of the boundary above established, but

hereby relinquishes and cedes to the state of South Carolina all the right,

title, and claim which the said state of Georgia hath to the government,

sovereignty, and jurisdiction in and over the same, and also the right of pre-

emption of the soil from the native Indians, and all other the estate, prop-

erty, and claim which the state of Georgia hath in or to the said lands.

Art. V. The lands heretofore granted by either of the said states between

the forks of Tugalo and Keowee shall be the private property ofthe first gran-

tees, and their respective heirs and assigns; and the grantees of any of the

said lands under the state of Georgia, shall, within twelve months from the

date hereof, cause such grants or authentic copies thereof, ratified under the

seal of the state of Georgia, to be deposited in the office of the secretary of the

state of South Carolina, to the end that the same may be recorded there:

and after the same shall have been so recorded, the grantees shall be entitled

to receive again from the said secretary their respective grants, or the copies

thereof, whichsoever may have been so deposited, without any charge or fee

of oflfiice whatsoever, and every grant which shall not, or which the copy cer-

tified as above mentioned shall not be so deposited, shall be judged void.

Art. VI. The commissioners on the part of the state of South Carolina

do not, by any of the above articles, mean to cede, relinquish, or weaken the

right, title, and claim of any of the individual citizens of the state of South

Carolina to any lands situated in Georgia, particularly to the lands situated

to the south or southwest of the river Altamaha, and granted during the ad-

ministration of Governor Boone in the year one thousand seven hundred and

sixty-three; and they do hereby declare, that the right and title of the said

citizens to the same, is, and ought to remain, as full, strong, and eflfectual as

if this convention had not been made. The commissioners on the part of

the state of Georgia do decline entering into any negotiation relative to the

lands mentioned in this article, as they conceive they are not authorized so

to do by the powers delegated to them.
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In testimony, whereof, the said Charles Cotesworth Pinckney, Andrew
Pickens, and Pierce Butler, for, and in behalf of the state of South Car-

olina, and the said John Habersham and Lachlan M'Intosh, for, and in

behalf of the state of Georgia, have to these presents and a duplicate

thereof, both indented, interchangeably set their hands and affix their

seals.

Done at Beaufort, in the state of South Carolina, the twenty-eighth day of

April, in the year of our Lord one thousand seven hundred and eighty-

seven, and in the eleventh year of the Independence of the United States

of America.
CHARLES COTESWORTH PINCKNEY, [L. S.]

ANDREW PICKENS, [L. S.]

PIERCE BUTLER, [L. S]
JOHN HABERSHAM, [L. S.l

LACHLAN M'INTOSH. [L. S.]

IH. STAPLES AND INSPECTORS.

STAPLES.

BEEF, PORK, NAVAL STORES, ETC,

(Act of March 6, 1766. Prince 814.)

An Act to prevent frauds and deceits, in selling beef, pork, pitch, tar,

turpentine, and firewood.—Whereas the preventing frauds and deceits in

the packing of beef and pork, and in selling pitch, tar, turpentine, and fire-

wood, will greatly increase the credit and repute of those commodities of

this province, and also be for the particular benefit and emolument of the

purchasers or exporters of the same :

1. Sec, I. lie it enacted, S^c. That from and after the first day of

February next, all and every cask or casks, m which any beef or pork shall

be packed and exposed to sale within this province, shall be made of sound,

dry, and well seasoned white oak timber, free from sap, the heads as well as

bodies of which casks shall be mnde tight so as to hold pickle, and the said

casks shall be proved before the same shall be packed with any beef or pork,

and shall gauge thirty gallons.*

2. Sec. HL From and after the said first day of February aforesaid, no
merchant, factor, trader, or other person shall ship for exportation on board

any ship or vessel whatever, any beef or pork for a foreign market, before

the same be packed by some packer or inspector of the port or place where the

same is intended to be shipped, and by the said packer and inspector branded,

under pain of such person so shipping forfeiting the sum of twenty shilings

sterling for every such cask so shipped, to be recovered and applied as here-

inafter directed.

3. Sec. IV, From and after the said first day of February aforesaid,

every barrel of pitch, which shall be made and sold in this province, shall

contain 322 pounds gross v.'eight, and the staves of the said barrels not to

exceed half an inch in thickness: every barrel of tar made and sold as

aforesaid shall contain at least thirty-two gallons, clear of dirt, dross, chips, or

* Sec. ii. repealed by ^ 12.
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water ; and every barrel of turpentine so made and sold as aforesaid shall

weio-h 469 pounds gross, clear of dirt, sand, or water ; and no merchant,

factor, trader, or other person whatever, shall ship, or put on board any ship

or vessel, for exportation from this province, any tar, pitch, or turpentine,

before the same is marked by some packer or inspector, under pain of for-

feiting for every barrel so shipped the sum of five shillings sterling, to be

recovered and applied as hereinafter directed.

4. Sec. V. If any fraud or abuse shall be suspected in any barrel or

barrels of pitch, which shall be brought to market or exposed to sale, the

person who shall treat for the purchase of such pitch shall be at liberty to

cut open as many barrels of the same as he shall think proper, which shall

be liable to be viewed, judged, and forfeited, as hereinafter directed
; and

where any pitch shall be condemned as fraudulent by the person or persons

empowered to view and judge the same, all such condemned pitch shall be

forfeited and sold by the treasurer, and applied to such uses as are herein-

after directed, and the owner or person exposing such pitch to sale shall also

forfeit the sum of five shillings sterling, for each barrel so fraudulently

brought to market and exposed to sale, and the same may be recovered

aorainst him as is provided by the act for the more easy and speedy recovery

of small debts and damages, and shall be applied to uses as hereinafter di-

rected. Provided, always, that when any pitch shall be ordered to be cut

open as aforesaid, without the consent of the owner, or person offering or

exposing the same to sale, the same shall be done at the risk of the person

who shall cause such pitch to be so cut open ; that is to say, if such pitch

shall not be condemned as fraudulent by the person or persons empowered
to view and judge the same, that then the person who caused the pitch to

be so cut open and examined shall take to himself every such barrel so cut

open which shall not be condemned as aforesaid, and shall pay to the owner
or person offering the same to sale the current sum or price which good pitch

shall then bear at that port or place, any thing herein contained to the con-

trary notwithstanding.

5. Sec. VI. Such persons as shall be appointed packers or inspectors,

by ordinance or otherwise of the governor, council, and commons house of

assembly, in general assembly met, shall be, and they are hereby directed,

before they enter into the execution of their offices, severally and respect-

ively, to take the following oath before some justice of the peace for the

parish where such port shall be, who shall grant such packer and inspector

a certificate thereof: *' I, A. B., do solemnly swear, that I will faithfully and

mpartially execute the business and duty of a packer and inspector, in ihe

town and port of , to the best of my skill and judgment, without favor

or prejudice, and without any delay, agreeable to the act of the general as-

sembly of this province, entitled *' An act to prevent frauds and deceit in

selling beef, pork, pitch, tar, turpentine, and firewood. So help me God."

6. Sec. VII. The packers and inspectors so to be appointed, shall re-

ceive for their trouble from the seller or owner of any beef, pork, pitch, tar,

or turpentine, the sum of sixpence for every barrel of beef or pork, and the

sura of twopence for every barrel of pitch, tar, or turpentine, which they

shall view, inspect, mark, or brand as aforesaid. And the said packers and

inspectors are hereby severally directed to have and make use of a separate

brand with the initial letters of the name of such packer and inspector, and

in case of refusal or neglect to do and perform any of the duties by this act

required to be done and performed by such packer and inspector, he or they

so refusing or neglecting, after he or they shall have accepted such office,

shall for every such offence forfeit the sum of ten shillings.

7. Sec. VIII. If any packer or inspector shall mark or brand any beef,

pork, pitch, tar, or turpentine, not weighing or containing the weights or
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measures directed by this act. such packer or inspector shall, for every bar-

rel so marked or branded, forfeit the sum of forty shillings sterling, to be

recovered and applied as hereinafter directed.*

8. Sec. X. All the fines and f )rfeitures by this act inflicted, shall be

recovered, upon proof of the offence, before any justice of the peace for the

parish where the same shall be committed, by warrant under the hand and

seal of such justice, directed to any constable of the said parish, and be to

the informer.

t

(Act of December 24, 1768. Frince 816 )

An Actf07' amending the foregoing.—Whereas the act of the general as-

sembly, passed the sixth day of March, in the year of our Lord 1766, en-

titled, [see the title of last actJ is found to be deficient in respect of the

regulations therein directed, as to the packing and inspecting beef and pork,

for remedy whereof,

9. Sec. I. Be it enacted, That from and after the first day of May
next ensuing, every barrel in which beef or pork shall be packed and ex-

posed for sale in this province, shall contain and gauge thirty-two gallons,

and be made of seasoned timber, as directed by the said recited act, and
shall have on each barrel not less than twelve sound and sufficient hoops.

10. Sec. II. From and after the said first day of May, every barrel of

beef, or pork, packed and sold in the province, shall contain 220 pounds
weight, of wholesome well cured meat in the same, after being salted at least

ten days, and carefully packed with a sufficient quantity of dry salt, and

well pickled, and not more than one shank, half the neck, and no head, in

each barrel of beef, and not more than two heads in each barrel of pork.

11. Sec. HI. The brands to be used by the several packers and inspectors,

according to the directions of the said act, shall have the name of the parish

where the beef or pork is inspected under that of the province, and also

the names of the inspectors at full length ; and such inspectors and packers

are hereby directed to furnish themselves with such brands, and to brand

the several barrels of beef and pork by them inspected, on the head, ac-

cording to the directions of, and under the penalty in the said act mention-

ed and inflicted.

J

TOBACCO.

(Act of Feb. 14, 1786. Prince 816.)

An Act to regulate the inspection of tobacco.—And whereas it is highly

improper that the same person should be inspector and vender of tobacco,

12. Sec. XIV. Be it enacted, S^c, That no person to be appointed inspector

of tobacco by virtue of this act shall be allowed to sell tobacco as aforesaid,<5>

unless the same shall be of the growth and manufacture of his own planta-

tion or plantations, and then he shall produce a certificate signed by two or

more of the inspectors to be appointed as aforesaid of its being so : and any

person who shall sell in violation hereof, on conviction before the superior

court of the county in which he shall reside, shall be discharged from acting as

inspector, and the said court shall proceed to appoint another in his stead,

and the persons so offending shall be liable to a fine not exceeding the sum

* For sec. ix., see chap, xxxvi, ^ 95, p. 892.

t This act is perpetuated hy the act of July 30, 1783. :j: This actperfetualed.

§ Nor purchase. See T[ 38.
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of fifty pounds, which shall be sued for and recovered in any court of record

in this state, and paid into the public treasury thereof; and the person or

persons making infornrjation against such offender, shall be entitled to one
half the amount of said fine*

(Actof Dec. 23, ]791. Prince 817.)

An Act for regulating the inspection of tob icco.—Whereas it has beers

found by experience that the several laws now in force for regulatino- the in-

spection of tobacco throughout this state, are unequal to the purpose for

which they were intended :

13. Sec. I. Be it enacted, S^^c. That from and immediately after the
passing of this act, no person shall put on board or receive into any ship,

brigantine, schooner, sloop, bylander, boat, or other vessel, in order to be
exported therein, any tobacco which shall not have been packed in hogs-
heads or casks, upon any pretence whatever, before the same shall have
been viewed and inspected according to the directions of this act ; that ali

tobacco whatever to be received or taken on board any ship, brigantine,

schooner, sloop, bylander, or other vessel, and to be therein exported, or to

be carried and put on board any other ship, brigantine, schooner, sloop, by-

lander, or other vessel, for exportation as aforesaid, shall be received or taken
on board at the several warehouses for that purpose hereinafter mentioned,
or some or one of them, and at no other place or places whatsoever : And
any master, mate, or boatswain of any ship or other vessel, which shall ar-

rive in this state in order to load with tobacco during the continuance of
this act, shall, before the said ship or vessel be permitted to take on bd^^rd

any tobacco whatever, make oath before the collector of the customs of the

port where such ship or vessel shall arrive, which oath the said collector is

hereby empowered and required to administer, that they will not permit any
tobacco whatsoever to be taken on board their respective ships or other ves-

sels, except the same be packed in hogsheads or casks, stamped by some
inspector legally thereunto appointed, which oath they shall subscribe in a

book to be kept for that purpose by the said collector. And if any master
shall cause any person who is not really and honafide mate or boatswain, to

come on shore and take such oath, he shall for said offence forfeit and pay
five hundred pounds ; and if any commander or master of any ship or ves-

sel shall take on board, or suffer to be taken board the ship or vessel

whereof he is master, any tobacco brought from any other place than such
public place herein mentioned, or any hogshead or cask tobacco not stamp-

ed by such lawful inspector, or shall suffer to be brought on board any to-

bacco except in hogsheads or casks stamped as aforesaid, every such com-
mander or master, shall forfeit and pay twenty pounds for each hogshead,

one moiety thereof to the use of the informer, and the other moiety to the

use of the state, to be recovered by bill, plaint, or information before any

court of record.

14. Sec. II. Every master of a ship or vessel wherein tobacco shall be la-

den, shall at the time of clearing out deliver to the collector a fair manifest of

all the tobacco on board his ship or vessel, expressing the marks and num-
bers of every hogshead, and the tare and net weight stamped thereon, the

person by whom shipped, and from what warehouse, and shall make oath

thereto, that the same is a just and true account of the marks, numbers, tare,

and net weight of each respective hogshead, as the same was taken down

* Ali the rest of this act repealed or re-enacted by the following act of 1791.
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by the person or persons appointed by him to take the same, before the said

tobacco was stowed away ; and no ship or vessel shall be cleared by the

collector before he shall have received such list or manifest, which shall by

the said collector be transmitted to the treasurer of this state for the time

beinor.*'

15. Sec. IV. There shall be kept at the several warehouses herein ap-

pointed, and all others hereafter to be appointed, a good and sufficient

pair of scales with weights sufficient to weigh 1,500 weight at least, and a

set of small weights, the same that are or ought to be provided for the stand-

ard weights of each county, and that the proprietors of such warehouses

provide the same.

16. Sec. V. All tobacco brought to any of the public warehouses shall

be viewed, inspected, and examined by two persons thereunto appointed, who
shall be called inspectors, which said inspectors shall be appointed in the fol-

lowing manner, that is to say : The judges in the inferior courts in the

several counties in which inspectors are appointed, (except as hereinafter is

excepted,) shall at their county courts, to be held between the first day of

May and the first day of September in each year, nominate and appoint

three fit and proper persons for inspectors at each of their several ware-

houses within their respective counties, who shall be commissioned by the

governor; the two first in the nomination shall be considered as the acting

inspectors for the ensuing year, and in case of sickness, death, or inability

of either of the two first inspectors, the third shall act, and also on the disa-

greement of the said inspectors, the third shall be called in to decide on
such hogshead or hogsheads of tobacco, and the said judges shall have pow-
er on complaint in writing being lodged in the office of the clerk of the in-

ferior court, and being duly notified thereof by such clerk, such justices or

any three of them, shall within three days after such notice to them given,

summon the inspector before them, first ordering a copy of the complaint to

be served on him or them, and within five days thereafter, such justice shall

consider such complaint, and may continue or dismiss from office him or

them, as the court shall judge just ; and such courts shall fill up all vacan-

cies that may happen at any of their said courts to continue to the end of

the then inspection : Provided always, and be it enacted, That the third in-

spector on the death or removal of any inspector in the same nomination

shall be considered as inspector, and shall act accordingly: And provided

nevertheless, that where the inferior courts shall fail to nominate persons

for inspectors, the governor is hereby empowered to make such appoint-

ments;! and that every person so appointed inspector by virtue of this act,

shall, before he enters on the execution of his office, give bond with securi-

ty in the penalty of five hundred pounds payable to the governor for the

time beino", and his successors in office ; conditioned for the true and faith-

ful performance of his duty according to the directions of this act, and lia-

ble to be put in suit upon any neglect of duty, which bond shall be given or

entered into before the inferior court, or any judge thereof, and lodged in

the clerk's office of the county.

17. Sec. VI. All inspectors to be appointed by virtue of this act shall

constantly attend their duty at the warehouse or warehouses under their

charo-e, from the first day of October till the first day of August yearly,

(except Sundays,) and the the holy-days observed at Christmas, Easter, and

Whitsuntide, or when hindered by sickness ; and afterwards they, or one of

them, shall constantly attend at the same, except Sundays, to deliver tobac-

co for exportation until all the tobacco remaining there the said first day of

* Sec. iii- The first part of this section is local, and the rest repealed,

f Exception as to Augusta.
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August be delivered, and no inspector shall be obliged to view any tobacco

between the said first day of August and the said first day of October ; and
any inspector neglecting to attend as aforesaid shall forfeit and pay to the

party aggrieved five shillings for every neglect, or shall be liable to an action

to recover all such damages as he or they shall have sustained by occasion

of every such neglect, together with his or their full costs, at the direction

of such party ; and that all persons having tobacco at the public warehouses
may have equal justice, the inspectors shall enter into a book to be kept for

that purpose the maiks and owners' names of all tobacco brought to their re-

spective warehouses for inspection, as the same shall be brought in, and
shall view and inspect the same in due turn as it shall be entered in such
book, without favor or partiality, and uncase and break every hogshead or

cask of tobacco brought them to be inspected as aforesaid ; and if they

shall agree that the same is good, sound, well-conditioned, merchantable,
and clear of trash, then such tobaccoshall.be weighed in scales with weights

of the lawful standard, and the hogshead or cask shall be stamped in the

presence of the said inspectors, or one of them, with the name of the ware-
house at which inspected, and also the tare of the hogshead or cask, and
quantity of net tobacco therein contained ; and the inspectors at such
warehouse shall issue a receipt for each hogshead of tobacco they shall

pass, if required by the owner, if the same weighs 950, which receipt shall

be in form following,—to wit :*

River.

Warehouse, the — day of , 179
Stemmed

Mark. No.

Oronoko.

Gross. I Tare. I Net.

Sweet Scented
Leaf

Gross.
I
Tare

I
Net.

Leaf.

Gross.
I

Tare.
| Net.

Received of , — hogshead of crop
tobacco, marks, numbers, weights, and species as per above, to be delivered

by us to the said for exportation, when demanded.
Witness our hands, the day of , 179 .

18. Sec. VIL The size of the hogshead or cask shall not exceed forty-

nine inches in length, and thirty-one inches in the raising head, and to

weigh 950 pounds net at least.

19. Sec. VIII. No inspector or inspectors shall, under any pretence
whatever, issue a receipt any other than such as shall be printed, in which
the date shall be inserted at full length ;

and if any inspector or inspectors

shall presume to issue a receipt in any other manner than is hereby ex-

pressed, he or they for such offence shall forfeit and pay twenty pounds, to

be recovered with costs by any person who may sue for the same in any
court within this state having cognizance thereof; which receipts as afore-

said shall be furnished by the proprietor of the warehouse; but if the said

two inspectors shall at any time disagree concerning the quality of tobacco
brought for their inspection to any warehouse under their charge, they shall,

as soon as conveniently may be, call in an additional inspector appointed to

attend such warehouse, who shall determine, and pass or reject such tobac-

co: and if he shall pass the same, his name shall be entered in a book kept

by the inspectors appointed, opposite the mark, number, and weight of the

hogshead by him passed, together with the name of the inspector at such
warehouse who shall officiate with him : And the inspectors at each of the

warehouses established by this act, shall constantly keep so many able

hands at their respective warehouses, not less than two, for the purpose of

taking care of all tobacco brought to such warehouse, and stowing it away
after the same shall be inspected and stamped ; and it shall be lawful for

the inspectors to employ the said hands in the yard when not otherwise suf-

ficiently employed by this act; and no inspector shall, by himself, his ser-
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vant, or any other person, either directly or indirectly, be concerned in pick-

ing any refused tobacco (unless it be his own property) on any pretence

whatever, under the penalty of being for ever thereafter disabled from hold-

ing the office of inspector.

20. Sec. IX. When any tobacco shall be refused by the inspector, the

proprietor thereof shall be at liberty to separate the good from the bad
;

but if he refuses or neglects to do so within one month of such refusal, the

inspectors shall employ one of the pickers attending to the warehouse, to

pick and separate such refused tobacco, and give the owner credit for so

much thereof as shall be found merchantable, after paying the pickers one

tenth part of the quantity saved.*

21. Sec. X. When any tobacco shall be brought to any warehouse for

the discharge of any public or private debt or contract in bulk or casks, the

inspectors, or one of them, after they have received, examined, and weighed

the said tobacco according to the directions of this act, shall deliver to the

person bringing the same as many receipts under the hands of the said in-

spectors, as shall be required for the full quantity of tobacco received by

them, in which shall be expressed whether the tobacco so received be sweet

scented, Oronoko leaf, or stemmed, which receipt shall be in the form fol-

lowing, to wit

:

River
Warehouse, the dai/ of

Received of —— , pounds of transfer tobacco, to be delivered

on demand to him or his order.

22. Sec. XI. From and after the passage of this act, if any inspector

shall presume to deliver any tobacco in his warehouse without any order

from the owner or proprietor of such tobacco, every inspector so offending,

and being thereof duly convicted in the superior court or the inferior court

of any county, shall be incapable of serving ever after as an inspector in

this state, and shall moreover be liable to pay a penalty of fifty pounds, one

half to the informer, and the other half to the use of the state, to be reco-

vered by bill, plaint, or information.

23. Sec. XII. No inspector shall accept or receive, directly or indirect-

ly, any gratuity, fee, or reward for any thing by him to be done in pursu-

ance of this act, other than his said allowance or fees by this act allowed :

such inspector, being thereof convicted, shall forfeit and pay one hundred
pounds to be recovered with costs by any person who shall inform and sue

for the same. And be it also enacted. That if any person hereafter shall

make a fire within any of the public warehouses, or within fifiy yards of

such warehouse, other than in a room for the use of the inspectors, or in

some house having a chimney, such person or persons shall, for every such

offence, forfeit twenty pounds, to be recovered with costs by information, to

the use of the informer
;
and if a servant or slave, he or she shall, by order

of some justice of the peace, receive on his or her bare back twenty-five

lashes for every such offence.

t

24. Sec. XV. If any inspector's receipt be actually lost, mislaid, or de-

stroyed, the person or persons entitled to receive the tobacco by virtue of any

such receipt, shall make oath before any justice of the peace of the county

where the same is payable, to the number and date of every such receipt, to

whom and where payable, and for what quantity of tobacco the same was

* The rest of the section, directing refused tobacco to be burned, repealed,

f Sec. xiii. inflicting penalties for forging receipts, stamps, &c., of inspectors,

superseded by the penal code. Sec. xiv, also superseded by the penal code.
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given, and that such receipt is lost, mislaid, or destroyed, and that he, she,

or they, at the time such receipt was lost, mislaid, or destroyed, was lawfully

entitled to receive the tobacco therein mentioned ; and shall take a certifi-

cate thereof from such justice, and upon producing a certificate thereof

to the inspectors who signed such receipt and lodging the same with them,
the inspectors shall and they are hereby required and directed to pay
and deliver to the person obtaining such certificate the tobacco for

which any such receipt was given, if the same or any part thereof shall not

have been before by them paid in virtue of the said receipt, and shall be

thereby discharged from all actions, suits, and demands on account of such
receipt, and if any person shall be convicted of making a false oath, or pro-

ducing a forged certificate, in the case aforesaid, such person shall suffer as

in case of wilful and corrupt perjury or forgery, as the case may be.

25. Sec. XVI. The inspectors at the several warehouses, except Call's,

Richmond, and Augusta shall be and they are hereby entitled to receive

for each hogshead of tobacco by them inspected, the sum of two shillings,

which shall be paid to the inspectors by the merchants, or other persons

to whom the same shall be delivered. [For the oath of the inspectors, see

Sec. 46.]

26 Sec. XVII. The inspectors at the different warehouses in this state

shall, and they are hereby required to prize up all such parcels of transfer

tobacco as shall or may be lodged in their respective warehouses, into crop

hogsheads to contain 950 pounds net, or upwards, each, within two months
after the date of the receipt passed or given by the inspectors for such tobac-

co, and the said inspectors shall keep a book, to be called a transfer book, ia

which an exact and particular account of all such parcels oftobacco shall be

kept ; and where any person or persons holding such transfer receipts to the

amount of 959 pounds, and producing the same to such inspectors, they shall

deliver to such owner or proprietor a crop hogshead or hogsheads oftobacco to

the amount ofsuch receipts, first deducting from such receipts the sum of eight

per centum, for cask, shrinkage, and prizing the same, for which they shall

pass their receipts or notes; and the several inspectors at each of the ware-

houses within this slate, shall proceed to sell all the transfer tobacco that

may remain in their possession on the second Monday in September annu-

ally at the warehouse in the respective counties, and the inspectors selling

such transfer tobacco shall be accountable to the owner or owners of such

transfer tobacco for the moneys arising from such sales, deducting at the

rate of eight per centum for wastage, cask, prizing, and cooperage.

27. Sec. XVIII. Every hogshead of tobacco shall have at least six good

hoops, and the owner or owners of such tobacco failing to have his, her or

their tobacco in such state, shall be obliged to pay the inspectors for finding

such hoop or hoops the sum of twopence per hoop, before the delivery of

such tobacco : And the inferior court of the county in which such tobacco

inspections may be, is hereby directed to appoint some fit and discreet per-

son or persons to examine the weights at the different inspections on the first

Mondays in October and January in each year, and regulate the same agree-

ably to the standard of this state.

28. Sec. XIX. Every proprietor or owner of a warehouse shall keep the

same in repair, and shall always have a sufficient shelter or house-room to

secure all tobacco which shall be brought to the same, the doors to be well

secured by good locks, bolts, or bars; in default whereof the owner or pro-

prietor shall be accountable, and pay to the person or persons whose tobacco

shall be lost or damaged, all damages and costs, which may be recovered by

action in either of the superior or inferior courts : And the courts of the

several counties within this state wherein any warehouse for the inspection

of tobacco now is, or may hereafter be established, shall, and they are hereby
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required at their first meeting annually to appoint three of their number to

exannne from time to time into the state and condition of such warehouses,

and whether they are built and secured according to this act, and the justices

so appointed, or any two or more of them, finding that the said warehouses

are not in good and suflicient repair, shall within ten days give notice in wri-

ting to the proprietor or proprietors of such warehouse or warehouses to

repair the same, and if such proprietor or proprietors, having notice as afore-

said, shall refuse or neglect so to do within two months from the time of

such notice, it shall and may be lawful for the justices so appointed, or any

two or more of them, to let such repairs to the lowest bidder, taking bond

with sufficient security of the undertaker, in double the sum to be paid him

for such repairs conditioned for the due performance thereof; and the in-

spectors at any warehouse wanting repairs as aforesaid, are hereby empow-
ered and directed to stop in their hands the amount of the sum so to be paid

for such repairs, out of the moneys arising on storage, which money so stopped

as aforesaid shall be paid into the hands or to the order of the justices letting

such repairs, to be by them paid to the undertaker thereof.

29. Sec. XX. From and after the passing of this act, any person or per-

sons bringing toany of the aforesaid warehouses, any hogshead or hogsheads

of tobacco, and the inspectors on weighing the same shall judge it good and

merchantable according to the directions of this act, and under 950 pounds

net, such tobacco shall be kept by the inspector marked in their transfer

book as light crop tobacco, but no receipt or note shall be given for the

same in less than two months, except the owner or proprietor thereof shall

require the same, and the owner or proprietor of any such hogshead may at

any time within two months prize into such light hogshead so much other

tobacco as will make the same 950 pounds or upwards, in which case the in-

spectors shall pass their receipt for the same as crop tobacco, and mark it on

their books as such : And if the owner or proprietor of such tobacco shall

neglect or refuse to prize the same within two months, the inspectors shall

and may consider the same as transfer, and shall be allowed the same per

centum thereon as on other transfer tobacco ; and whenever from the situa-

tion and condition of any hogshead of tobacco the inspectors find it neces-

sary, they shall have the same repacked, and for every such hogshead the

pickers shall be entitled to receive for their services, in prizing and cooper-

ing the same, the sum of five shillings, except it be done by the owner of

such tobacco.

30. Sec. XXI. No person shall attend any warehouse to pick refused

tobacco, or act as a cooper, except he shall have been appointed by the

court and approved by a majority of the inspectors at such warehouse.*

And the pickers and coopers so appointed shall be under the directions of

the inspectors : Provided, that nothing herein contained shall be construed

to prevent the planter from picking or coopering his own tobacco ; and the

planters shall at all times have the free use of prizes for that purpose.

31. Sec. XXII. The several inspectors appointed by this act shall be
obliged to deliver each hogshead to the person shipping the same, well

coopered, with at least six good hoops ; and ever}' hogshead of tobacco, be-

fore it be removed from any warehouse within this state, shall be branded
with the word " Georgia," in letters of one inch long, which brand shall be
provided at the expense of the owner or owners of each respective ware-
house.

32. Sec. XXIII. From and after the first day of October next, the coop-

ers at each of the several warehouses shall have and receive for each hogs-

* Their oath, 1144.
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head by tbetn coopered, and for finding nails, the sum of one shilling and
sixpence, and no more, to be paid by the owner thereof; and if any cooper

or coopers shall demand or receive any greater fee or reward for such ser-

vices, he or they shall for every such offence forfeit and pay fourfold to the

party aggrieved, to be recovered before a justice of the peace in the county

where such offence is committed ; and on being convicted thereof, shall be
rendered incapable of acting as a cooper at any of the warehouses there-

after.

33. Sec. XXIV. From and after the passing of this act, the pickers at

the several warehouses shall have and receive for their trouble in picking

any refused tobacco, one-tenth part of all such tobacco by them saved.*

(Act of Dec. 19, 1793. Prince 823
)

34. An Act to establish an inspection of tobacco on the Savannah river ^ at

the month of Lighttvood-Log creek.—Sec. IV. The inspectors at the ware-

houses, known by the name of Richmond and Augusta warehouses, shall

be entitled to receive the same price for each hogshead of tobacco by them
inspected, as are allowed by law to the inspectors of other vvarehouses with-

in this state, which shall be paid at the time of shiptnent.

35. Sec. V. The weights at the several warehouses within this state shall

be adjusted in the manner pointed out in a former law regulating the in-

spection of tobacco, on the first Monday in January and October annually.

(Act of Feb. 11, 1796. rrince 824 )

36. An Act to establish an inspection of tobacco on the Savannah 7'iver,

at the mouth of Cold Water creek.—Sec. III. It shall and may be lawful

for the several inspectors of tobacco within this state, either by themselves

or persons by them employed, to cooper the tobacco which may be brought

to their several inspections, who shall be entitled to receive the same fee

which is allowed by law in this state for the coopering of tobacco, any law
or custom to the contrary notwithstanding.

(Act of Feb 2, 1798. Prince 824.)

An Act for the better regulation of the inspection of tobacco in this

state, and for other purposes.—Whereas it has been found to be injurious

to the interests of the planters of tobacco in this state, that the inspectors

should be appointed from the citizens of any particular county ; for remedy
whereof,

37. Sec. I. Be it enacted^ Sfc. That it shall and may be lawful for the

justices of the inferior courts of the counties of Richmond, Columbia, Lin-

coln, Elbert, Franklin, Jackson, Oglethorpe, Greene, Wilkes, Hancock,
Warren, Burke, Jefferson, and Washington, to recommend two per-

sons for inspectors to the court of any county where warehouses are estab-

lished by law ; and the said county courts respectively shall be obliged to

appoint three inspectors out of the number so recommended for each ware-

house that may be in such county; and in case of failure or refusal of any
or each of the said counties so to recommend, the court shall proceed to elect

out of such persons as may be recommended
; and in case no recommenda-

tions are made, the court may elect from any candidates that may offer.

* The rest of this section repealed. Sec. xxv. and xxvi. repealed by act of
1793. Sec. xxvii. repeals all laws repugnant to this.
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(Act of Dec: 2, 1805. Fr in ce S24.)

An act to amend an act entitled An act for regulating the inspection of
tobacco.—Whereas it has been found by experience, that the laws

heretofore passed are not sufficient to guard agjainst the fraud and imposi-

tion which too frequently take place in the execution of the inspection

laws ; and that the prices allowed for storing tobacco is not sufficient re-

ward or compensate the different proprietors for the trouble and expense of

keeping the warehouses in sufficient repair :

88. Sec. I. Be it enacted, S^^c. That from and after the passing of this

act, if any inspector or inspectors, picker or pickers, belonging to any
warehouse, shall presume to purchase or manufacture any tobacco within

the time for which he or they is or are appointed, and being thereof convicted
upon indictment in the superior court of the county, he or they shall be in-

capable of ever after serving as inspector or picker (as the case may be) in

this state, ajid shall moreover be fined in a sum not exceeding five hundred
dollars, one half to the informer, who shall prosecute, and the other half to

the county.

39. Sec. IT. Each inspector and picker, before entering on the duties of his

appointment, shall take and subscribethe following oath respectively, viz:*

Pickets oath :
*'

I do solemnly swear, that I will carefully pick such re-

fused tobacco that 1 may have charge of, and will faithfully and truly make
a return of the net proceeds thereof, without waste or embezzlement, to my
knowledge; and that I will not purchase any tobacco during the time that I

am appointed picker ; and that I will not be concerned in the manufacuring
of tobacco, either directly or indirectly : So help me God." t

40. Sec. IV. The inspectors of warehouses shall be liable for any loss,

damage, or injury, which the owner of any hogshead of tobacco deposited in

the warehouse may sustain, at the suit of the party injured, unless it shall

be made to appear by the defendant that the loss, damage, or injury was sus-

tained by unavoidable accident. And if any loss, damage, or injury shall

be suffered or sustained by the inspectors, from any neglect or omission by
the proprietors, in not providing good and secure houses for the safe keep-
ing of all tobacco deposited, the said proprietors shall be liable for such loss,

damage, or injury to the inspectors.|

(Act of Nov 30,1815. Prmce 825.)

41. An Act to regulate the inspection of tobacco in this state.—Sec. I.

From and after the first day of January next, it shall not be lawful for any
inspector of tobacco in this state to burn or cause to be burned any tobacco,
in pursuance of any law heretotore passed in this state.

42. Sec. II. From and after the first day of January next, it shall be the
duty of the inspectors of tobacco within this state to inspect any hogshead
or hogsheads, cask or casks of tobacco brought to the warehouse, at which
they are already, or may hereafter be appointed inspector or inspectors, by
qualities; to wit, first, second, third, and fourth qualities; which qualities
shall be fairly expressed in the face of the receipt or manifest, which shall
be given by the inspector who may inspect such tobacco.

43. Sec. III. It shall be the duty of the inspectors aforesaid respectively
at or before the issuing such receiptor manifest, fairly and plainly to mark
or stamp on each head of each hogshead or cask so inspected as aforesaid

* For inspector's oath, see ^ 44. f Sec. iii. superseded by n 45.

X Sec. V. repcdls all repugnant acts.
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the quality of the tobacco contained in such hogshead or cask ; and it shall

also be the duty of the said inspectors fairly and plainly to mark or stamp

on each hogshead and cask as aforesaid the number, tare, and net weight, to-

gether with the initials of the name of the owner.

44. Sec. IV. Before any inspector of tobacco shall proceed to inspect to-

bacco in pursuance of this act, they shall respectively take and subscribe the

following oath or affirmation
; to wit :

" I, A. B, do solemnly swear or affirm

that I will diligently and carefully view, examine, and inspect all tobacco

brought to the warehouse, whereof I am appointed inspector, according to

quality, and that not separate and apart from, but in the presence of my
fellow ; and I will not change, alter, or give out any tobacco, other than such
hogsheads or casks for which the receipts to be taken was given ; but that I

will in all things well and faithfully discharge my duty in the office of an in-

spector, to the best of my skill and judgment, according to the directions of

this act, without fear, favor, affection, or the hope of reward, malice, or par-

tiality: So help me God."

45. Sec. V. The proprietor of each warehouse shall be, and he is here-

by entitled to demand and receive the sum of fifty cents, for the storage of

each hogshead of tobacco inspected at his warehouse, provided the said to-

bacco does not lie longer in such warehouse than twelve months, and for

every month after, the proprietor or owner of such tobacco shall pay at the

rate of twelve and a half cents per month : which duty or storage shall be
paid to the several inspectors before the same be removed from the said

warehouse, who shall be answerable to the owner or proprietor thereof, for

the full amount of each storage by them received.*

FLOUR.

(Act of Nov. 22, 1814. Prince 828.)

An Act to establish and regulate the inspection of jloiirA—Whereas ex-

perience has shown, that the establishment of flour inspections, under pro-

per regulations, will advance and promote the interests of this state
;

46. Sec. I. Be it enacted, ^c. That there shall be a flour inspection es-

tablished in the town of Petersburg, and cities of Augusta and Savannah.

47. Sec. II. The inferior courts in the several counties aforesaid, at the

first term of said courts after the passing of this act, and biennially there-

after, shall appoint one person of good repute, and a skilful judge of the

quality of flour, to be inspector of flour at the before-mentioned places—that

is to say, the inferior court of the county of Elbert shall appoint one inspector

for the town of Petersburg ; the inferior court for the county of Rich-

mond, one inspector for the city of Augusta ; and the inferior court of

Chatham county, one for the city of Savannah.

48. Sec. III. In case of the death of any person so appointed, or in the

event of his refusing or neglecting to act, the justices of the inferior court

of said county shall, as soon as conveniently may be thereafter, meet and
appoint some other suitable person to fill such vacancy, who shall execute

the duties of inspector until the succeeding election ; and if the inferior

court shall neglect to make appointments, it shall and may be lawful for the

city council or corporation of the before-mentioned counties to appoint an

inspector.

* Sec. V. repeals all repugnant acls.

f The act of 1801, was repealed by that of loth Dec. 1811. This last was re-

pealed on the 9ih Dec. 1812, which reinstated the act of 1801, from the date of

the last act, (9th Dec. 1812,) to six months after the date of this.
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49. Sec. IV. All bolted wheat flour, and every cask thereof, brought
to the places before-mentioned for sale or exportation, shall be made by

the miller or manufacturer thereof, merchantable, and of due fineness,

and without mixture of coarser flour, or the flour of any other grain than

wheat.

50. Sec. V. All flour barrels, packed with flour, brought to the before-

mentioned places for sale or exportation, shall be well made, and of good
materials, twenty-seven inches in length, tightened with at least ten hoops,

and sufficiently nailed, with the tare plainly marked on the head thereof;

and every miller or bolter shall put into a barrel the full quantity of 196
pounds of flour, and shall put into every half barrel the quantity of 98
pounds of flour ; and on failure thereof, shall forfeit and pay the sum of

four dollars, to be recovered by any informer before any justice having juris-

diction thereof; one half which shall belong to the informer, and the other

half to the county.

51. Sec. VI. All barrels or casks of flour brought to the places afore-

said for exportation shall be submitted to the view and examination of the

inspector, who shall expeditiously inspect the same by boring into the barrel

from head to head with an instrument of not more than three quarters of an

inch in diameter, to be by him provided for that purpose ; and if he shall

judge the same well packed and merchantable, according to the directions of

this act, he shall plug up the hole and brand the barrel with the name of the

place at which he shall be inspector with a public brand mark, to be by him
provided for that purpose, and approved of by the inferior court, city coun-

cil or corporation, as the case may be; and shall also mark the degree of

fineness which he shall determine the flour to be on inspection, which de-

gree shall be distinguished as follows : superfine, fine, middling, and ship

stuff; for which trouble the inspector shall have and receive from the owner
six and a quarter cents per barrel.

52. Sec. VII. If any person or persons shall pack flour in old barrels

which have been marked and branded agreeably to this act, and which shall

still have the brand of the inspector thereon, such person or persons shall

forfeit and pay the sum of twenty dollars, to be recovered by any informer

before any justice of the peace having jurisdiction thereof; one half of which
shall belong to the informer, and the other half to the miller or manufac-

turer who has been injured by such false packing.
" 53. Sec. VIII. It shall not be lawful for any inspector directly or indi-

rectly to purchase any flour by him condemned as unmerchantable, or any

other flour whatever, other than for his own family use and consumption, un-

der the penalty of thirty dollars for every barrel by him purchased, to be

recovered upon information by any informer, before any justice of the peace

having jurisdiction thereof; one half of which shall belong to the informer,

and the other half to the county.

54. Sec. IX. If any person shall export from the place aforesaid any

flour without inspection as aforesaid, he, she, or they shall forfeit and pay

the sum of^ ten dollars for each barrel of flour so exported, to be recovered

upon information by any informer before any justice of the peace having

jurisdiction thereof; one half of which shall belong to the informer, and

the other half to the inspector.

55. Sec. X. Every inspector before he enters on the duties of his office

shall take and subscribe the following oath, to wit :
" I, A. B., do solemnly

swear (or affirm, as the case may be) that I will well and truly inspect all

flour brought to me for inspection; that I will faithfully brand and mark the

barrels as directed by this act : So help me God."

56. Sec. XI. The said inspectors shall be liable to indictment for any

59
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necrlect of duty, and upon conviction thereof, shall forfeit and pay a sum not

less than thirty dollars.

57. Sec. XII. It shall not be lawful for any owner or patroon of any

boat in the city of Augusta, to receive on board his or their boat any barrel

of flour to be carried to Savannah, that shall not have been inspected, marked,

or branded as aforesaid ; and any owner or patroon aforesaid, who shall vio-

late this law, shall be liable to an indictment, and upon conviction thereof,

shall be fined in a sum not exceedinof one hundred dollars.*

IV. PENITENTIARY POLICE.

SEC. I. OFFICERS.

1. The superintendence of the penitentiary shall be vested in the board of

inspectors.! It shall be their duty to make regulations for the government
of the institution, not repugnant to the constitution and laws of this state;

to require every officer in the institution to perform his duty ; to dispose,

for the benefit of the penitentiary, of all money appropriated for the same,

or arising from the labor of the prisoners ; to make contracts for the supply of

all articles which shall be needed, and to authorize and direct the principal

keeper to do the same, when they shall deem it expedient ; to collect the

debts due to the institution ; to examine the books and accounts, and
reports of the other officers; to make reports to the governor and the legis-

lature ; and in general to provide for the welfare of the institution.

—

Dec. 21, 1833, Rule 43, Prince 675.

2. The inspectors shall examine every thing appertaining to the police, gov-

ernment, good order, and safety of the penitentiary.

—

lb. Rule 45, lb. 675.

3. Ifthe inspectors shall suspect any keeper, or other officer, or any guard

of the penitentiary, of fraudulent or improper conduct in his office, they

shall have power to call before them, by a subpoena signed by the book-

keeper, and to examine, on oath or affirmation, any person believed by them
to be cognizant of the suspected fraud or misconduct of such officer or

guard.

—

lb. Rule 43, lb.

4. Theprincipalkeeper, together with the inspectors, are hereby authorized

and required to make such by-laws and regulations as they may think

necessary to carry into effect the provisions of this act.

—

Dec. 19, 1829,

Sec. 7, Prince 669.

5. The inspector, principal keeper, assistant keeper, the book-keeper,

physician, overseers and guard, shall be exempted from militia duty in time

of peace, and from road and corporation duty, and from obligation to serve

as 39 jurors or patrols.

—

Dec. 23, 1840, Rule 39, Pam. 147.

6. The officers for the management of the penitentiary shall be, one inspec-

tor, one principal keeper, one book-keeper, and a physician.

—

lb. Rule 1,

Pam. 141

7. The inspector, principal keeper, book-keeper and physician, shall be

* Sec. xiii. This law shall go into operation from and after the expiration of
six months from the passing thereof, and not before. Sec. xiv. Repeals all

conflicting acts.

t One inspector. See act of 1840, rule 1.
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appointed by the governor, and tlieir term of office shall be one year. The
governor shall have the power of removing all or either of said officers, and

filling their vacancies.

—

lb. Rule 2, lb.

8. There shall be one assistant keeper, and as many overseers, not to exceed

four, as the principal keeper may think necessary, who shall be appointed

by the principal keeper, and their term of office shall be one year; and the

principal keeper is hereby empowered to remove either the assistant keeper

and any or all of the overseers, and to fill the vacancy or vacancies by

appointment. The salary of the assistant keeper shall be eight hundred

dollars per annum, and that of the overseers shall be four hundred dollars

each per annum.*

—

Dec. 21, 1843, Sec. 1, Pam. 134.

9. The principal and assistant keeper, inspector and book-keeper, before

they enter upon the discharge of their respective duties, shall each give

bond and good security, payable to the governor for the time being, and his

successors in office, which bond shall be filed in the executive office, where
said bonds shall remain, subject to the order of the governor, and to be sued

on by the solicitor-general, to be designated by the governor, for all defal-

cation or neglect of duty of any of said officers.

—

Dec. 21, 1840, Kule 31,

Pam. 146.

10. The inspector, principal keeper, book-keeper, and assistant keeper, be-

fore they enter on the discharge of their respective duties, shall likewise

take and subscribe the following oath :
*' I, A. B., do solemnly swear that I

will faithfully and diligently execute all the duties lawfully required of me
as keeper of the penitentiary, (or whatever his designation may be,) and

will carry into execution the laws and regulations for the government of the

same, so far as concerns the duties of my said office, to the best of my
knowledge and ability; and I will, on no occasion, ill-treat, or abuse any

prisoner under my care, beyond the punishment accorded by law, or the rules

and regulations of the penitentiary. So help me God.

—

lb. Rule 32, lb.

11. The salary of the principal keeper shall be two thousand dollars per

annum.

—

Dec. 21, 1833, Rule 51, Prince 676.

12. The salaries of the inspectors shall be two hundred and twenty-four

dollars each per annum, all of which salaries shall be paid quarterly. The
salary of the collecting clerk shall be at the rate of four hundred dollars per

annum.

—

Dec. 23, 1835, Prince 677.

13. Until the same shall be altered by a subsequent legislature, it is hereby

made the duty of the inspectors to cause to be paid out of the funds of the

penitentiary, quarterly, to each of the assistant KEEPERst and book-
keeper, the sum of one thousand dollars per annum ; to the physician of

the penitentiary, five hundred dollars per annum, and to each member of the

guard, twenty-five dollars per month.

—

Dec. 29, 18'S6, Sec.S, Prince 678.

14. The principal keeper, and each and every officer under him, shall re-

main in the department to which he belongs during the hours of business (un-

less absent by special leave of the inspectors) ; and for a violation of this regu-

lation, it shall be the duty of the inspectors to report the officer offending

to the governor, who may for the first infraction reprove, and for the second,

dismiss him.

—

Dec. 19, 1829, Sec. 8, Prince 669.

15. It shall be the dnty of the assistant keeper and the overseers, alternate-

ly, to remain within the penitentiary during the night, to superintend the guard
in such manner as the principal keeper shall direct; to remain, each, in

the apartment assigned to him by the principal keeper, during the hours of

labor, unless absent therefrom on business connected with his department, or

attending on visitors; to superintend the labors of the prisoners, to lock

* Inserted in lieu of the third rule of the act of 23d Dec, 1840.

t Refer to act of 1843.
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them up and turn ihem out of their cells at the appointed hours; to search

their cells and the prisoners before they are locked up ; to enforce industry

and good conduct among the prisoners ; to watch over the safe-keeping of

the prisoners, and the preservation of the buildings and other property of

the institution ; and at least one of them to be at all times present and
superintend the conduct of ihe prisoners at breakfast and dinner : in the

discharge of which duties, they shall be under the direction of the principal

keeper.—Dec. 21, 1840, Rule 30, Pa?n. 146.

16. Whenever the principal keeper shall goout of office, he shall deliver to

his successor all the materials on hand, all articles in progress of making,
though not completed, and all tools and other articles belonging to the in-

stitution ; and shall take his successor's receipt for the same, in which shall

be specified such tools as are worn or used from those which are not.

—

lb.

Rule 35, Fam. 147.

17. It shall be the duty of the book-keeper to keep such books of min-
utes,entries, accounts, inventories, and other matters of record, as the inspect-

ors may direct ; to take charge of all the records and documents appertaining

to the penitentiary ; to prepare all reports, accounts, and other documents,
which may be required by the inspectors; to assist in selling the wares of

the penitentiary, and in making settlements, and collecting debts due
thereto.—Z>cc. 21, 1833, Rule 37, Prince 674.

18. The book-keeper shall, at the time he goes out of office, deliver to his

successors all moneys, notes, and manufactured articles on hand, and shall

take receipts for the same, in which shall be specified whose npte, date,

amount, and when due ; also the quantity and marked value of the different

articles on hand.

—

Dec. 21, 1840, Rule 36, Prince 147.

19. The principal keeper shall enlist his own guard, and so organize it as

not to have exceeding three officers, with as many privates as he may deem
necessary, at such pay as may be stipulated by the parties, not to exceed the

pay now allowed ; and the rations of all the members of the guard shall be

the same as that of private soldiers in the army of the United States.

—

Dec,

21, 1843, Sec. 2, Pa?n. 135.

20. The guard shall be enlisted by the principal keeper, and shall consist of

such number as he shall deem sufficient for the safety of the institution
;

and they shall be entirely under his control. He shall have authority to

discharge any member of the guard for disorderly conduct; he shall also

have authority to fine any member of the guard who shall be guilty of a

violation of orders or neglect of duty; the pay of the guard shall be settled

by the inspectors.

—

Dec. 21, 1833, Rule 40, Prince 675.

21. No member of the guard shall be dismissed or discharged from employ-

ment in the service of the said institution, but upon the proof of incom-

petency, remissness and neglect of duty, or want of fidelity, to be judged of

by the board of inspectors; and whenever a dismissal (other than a volun-

tary one) takes place, a statement thereof, and the grounds upon which it

is made, shall be entered upon the minutes of the board.

—

Dec. 29, 1836,

Sec. 4, Prince 678.

SEC. II. SUPPLIES AND CONTRACTOKS.

22. From and immediately after the passage of this act, the inspectors ofthe

penitentiary be, and they are hereby required, to let the contract for sup-

plying rations for the guard and convicts, for each year, to the lowest bidder,

and that they give twenty days' notice of the time and place of receiving
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sealed proposals from the persons who may wish to bid for said contract, in

all the public gazettes of Milledgeville.

—

lb. Sec. 19, lb.

23. It shall be the duty of the said inspectors to take a bond, with good and

sufficient security, in the sum of three thousand dollars, payable to his

excellency the governor, and his successors in office, conditioned for the

faithful performance of the contract, from the person who may become the

lowest bidder, for supplying the rations of the guard and convicts, as pointed

out in the preceding sections of this act.

—

lb. Sec. 20, lb.

SEC. III. CONVICTS.

24. The principal keeper shall be authorized to make such arrangements
as he shall deem economical and safe for conveying convicts to the peniten-

tiary ; and for this service he may employ a portion of the guard.

—

Dec.

21, 1833, Rule 3, Prhice 671.

25. The principal keeper shall have a general superintending power over

the institution, and shall be responsible for the conduct of all the officers

under his command.

—

lb. Rule 39, Prince 674.

26. The guard, the assistant keepers, and all other persons attached to the

institution, except the inspectors and physician, shall be subject to the

authority of the principal keeper, who shall have the power of suspending
and reportinof to the governor any of the persons aforesaid who shall violate

the regulations of the penitentiary, or be negligent of his duty.

—

lb. Rule
31, lb,

SEC. IV. PENITENTIARY COMMITTEE.

27. A committee of both branches of the leorislature shall, at each session,

be appointed to visit the penitentiary, and strictly examine the concerns of the

said institution, and investigate the conduct of the officers and the rules

and regulations of the penitentiary, and specially report thereon.

—

Dec. 19,

1816, Rule 20, Prince QQ^.

28. It shall be the duty of the said inspectors to lay before the visiting com-
mittee of the said penitentiary, annually, at the meeting of the legislature, a

report of all their proceedings for the political year.

—

Dec. 20, 1817, Sec.

4, lb.

29. Any person, convicted in this state, and sentenced to the penitentiary

under the authority of the United States, shall be received in the aforesaid

penitentiary, in such manner and under such conditions as may be directed

by the board of inspectors.

—

Dec. 19, 1816, Sec. 7, Prince 617.

30. It shall be the duty of the principal keeper to cause the clothes of each
prisoner, when received into the penitentiary, to be cleansed and carefully

put away, labelled with his name, to be returned to him on his discharge
;

or if the prisoner should desire his clothes to be sold, the principal keeper
shall sell them, and deposit the money arising from such sale in the clerk's

office, to be paid over to the prisoner on his discharge ; or, in case of his

death while in prison, then to his legal representatives.

—

Dec. 21, 1840,

Rule 4, Pam. 141.

31. The description of every prisoner, when he is received into the peniten-

tiary, shall be entered in a book to be kept for that purpose by the princi-

pal keeper, in which shall be entered the name, age, height, color of the

eyes and hair, complexion, place of nativity, time of conviction, county

where convicted, nature of the crime, and period of confinement.

—

lb. Rule

5, lb.
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32, Every prisoner, when he is received into the penitentiary, shall be care-

fully searched,and deprived of any article by which an escape might be effected,

and also all moneys in his possession, to be returned to him on his discharge
;

or in case of his death while in prison, then to his legal representatives.

—

lb. Rule 6, Pam. 142.

33. On the receipt ofevery prisoner into the penitentiary, such parts of the

laws of the state as imposes penalties for escapes, and such rules as relate to

the conduct of the prisoners, shall be read to him ; and on his discharge,

such parts of laws as impose additional penalties for a repetition of like

offences, shall be read to him.—7/*^. Rule 7, lb.

84. The hours of labor shall be as many as the length of days will permit,

with the exception of not more than forty minutes each for breakfast and
dinner.

—

lb. Rule 10, lb.

35. It shall be the duty of the assistant keeper and overseers, to see

that each prisoner, in their several departments, shall keep his tools in safety

and good order ; and each prisoner shall be responsible for his own tools.

—

Ih. Rule M, lb.

36. A garden shall be attached to the penitentiary, for the purpose of rais-

ing vegetables for the prisoners, to be worked by them under such precau-

tions as the principal keeper shall believe will prevent the danger of escape.

—lb. Rule 12, lb.

37. No prisoner shall leave the place assigned to him for labor, during

the hours of labor, without a token to be given to him by the assistant keep-

er, under whose special charge he may be placed, unless specially directed

by some officer of the institution.

—

Dec. 21, 1833, Rule 46, Prince 676.

38. If the work to be performed is of such a nature as may require pre-

yious instruction, proper persons for that purpose, to whom a suitable allow-

ance shall be made, shall be provided by order of any two of the inspectors.

—Dec. 19, 1816, Sec. 10, Prince 668.

39. From and after the first day of March next, no "job work " or " re-

pairs" shall be done in the penitentiary, but the laborers shall be confined

exclusively to manufacturing.

—

Dec. 23, 1840, Sec. 2, Pam. 147.

40. No letter or other communication in writing shall be carried in or out

of the penitentiary, without being first examined and permitted by the prin-

cipal keeper ; nor shall any article be carried into or out of the penitentia-

ry, for the use or benefit of the prisoners, without his consent.

—

Dec. 23,

1841, Rule 16, Pam. 143.

41. No person, except those authorized by law, shall go within the pen-

itentiary as a visitor, unless by permission of the principal keeper ; and
such visitor, while within the penitentiary, shall, in every instance, be at-

tended by one of the keepers or one of the guard.

—

lb. Rule 17, lb.

42. The prisoners shall not be allowed to use any spirituous or fermented

liquors, except it is prescribed by the physician for the sick.

—

lb. Rule 18, lb.

43. No light shall be permitted in the cells of the prisoners after they are

locked up for the night, during any season of the year.

—

lb. Rule 19, lb.

44. The prisoners shall be kept separated in the cells, which shall be

numbered and divided into as many wards as there are overseers, one ward
being assigned to each, whose duty it shall be, always to examine said cells

before the prisoners are turned into them, and to search each prisoner before

he enters the cell, and take from him whatever might be used in effecting

his escape, bedding and clothing excepted.

—

Dec. 21, 1840, Rule 20,

Pam. 143.

45. The prisoners, except on Sundays, and when confined in the cells,

shall be kept at hard labor, as far as may be consistent with their age, health,

and ability : and they shall be so arranged at labor, as to be under the con-

stant inspection of the assistant keeper, or one of the overseers, as far as
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may be practicable, whose duty it shall be to prevent intercourse between

the convicts, except so far as may be required by any work in which they

may be jointly employed.

—

Dec. 23, 1840, Rule 9, Pam. 142.

46. The convicts shall be punished with solitary confinement in the cells

provided for that purpose, at all times, except during the hours of labor, and

the time allowed by law for taking their meals, so soon as practicable, under

the provision of this act.

—

Dec. 19, \Q29,Scc. Q, Pi'inceQQQ.

47. Prisoners of different sexes shall at all times be kept separate and

apart,

—

Dec. 21, 1833, Prince 671, Rule S.

48. From and after the passing of this act, all escapes from the peniten-

tiary shall be tried at the expense of the state ; and his excellency the gov-

ernor, on the reception of a certified statement from the clerk of the superior

court of the amount of the expense chargeable to the county of Baldwin,

on any such trial or trials (which have heretofore happened, and may here-

after take place), shall issue his warrant for the amount, to be paid out of

the penitentiary fund.

—

Dec. 13, 1823, Prince 668.

49. The clothing annually furnished to the prisoners shall consist of one
round jacket, one vest, and one pair of trowsers, of kerseys, two pair of shoes,

two pair of coarse yarn socks, two shirts, and two pair of trowsers made of

cotton cloth, and one round jacket of the same—the round jacket and trow-

sers to be made, one-half of each, of various colors—and one additional suit

of clothing to each of the convicts who may labor at the blacksmith's work
;

and they shall not be allowed to wear any other clothes in the penitentiary
;

and each prisoner shall be furnished with a cheap mattress, and such num-
ber of blankets as the principal keeper believes shall be needed.

—

Dec. 23,

1840, Rule 8, Pam. 142.

50. And for each female, of two frocks and two petticoats, made of gray

kerseys; two petticoats and two shifts made of oznaburgs, or cotton cloth,

two pair of shoes, two pair of stockings, and two blue linen or cotton neck

'kerchiefs ; and they shall not be permitted to wear any other clothes in the

penitentiary ; and each prisoner shall be furnished with a cheap mattress, and

such number of blankets as the principal keeper shall believe to be needed.

—Dec. 21, 1833, Rule 9, Prince 672.

51. The food of the prisoners shall consist of a ration, if of bacon, of

eight ounces; if of pork, of twelve ounces; if of the hind quarter of beef,

of sixteen ounces; if of the fore quarter of beef, of twenty ounces ; of bread

made of Indian meal, and of peas, potatoes, and other vegetables, at the

discretion of the principal keeper; who also may permit them to purchase,

in the manner hereinafter described, molasses and other articles of similar

character, as a reward for good conduct.

—

lb. Rule 13, lb.

52. If any prisoner shall be guilty of any violation of any rule herein pre-

scribed, or of any order of the principal keeper not contrary to the laws of

this state, he shall be punished at the discretion of the principal keeper. In

no case whatever shall the principal keeper, or any other officer of the in-

stitution, be allowed to inflict corporal punishment with the lash, on any con-

vict, without the express direction of the inspector.

—

Dec. 21, 1840, Rule
15, Pam. 143.

53. The walls of the cells, and other apartments of the prison building,

shall be white-washed at least once a year; the floors shall be kept neat and
clean, and the building fumigated and purified with chloride of lime, as often

as the physician or principal keeper shall believe conducive to the health of

the prisoners.

—

lb. Rule 13, Pam. 142.

54. An apartment or apartments shall be prepared as a hospital, in which
the sick shall remain, unless otherwise directed by the physician. And if

any prisoner, at the expiration of his confinement, shall be dangerously ill,
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such prisoner shdll not be discharged while sick, unless at his request.

—

lb. Rule \A,Pam. 143.

55. The keeper shall cause the yard of the penitentiary house to be kept

free from horses, cows, goats, hogs and fowls, and the necessary to be kept

inoffensive.

—

Dec. 19, 1816, Rule 11, Prince 668.

56. It shall be the duty of the physician to visit the prisoners and guard
once every day, at or before ten o'clock, A. M., and oftener, when he be-

lieves the situation of any of the foregoing persons may require it, or the

principal keeper requests it ; to inspect the institution generally, in whatever
may affect healthfulness, once in every week.

—

Dec. 23, 1816, Rule 37, Pam.
U7.

57. And to make a succinct weekly report to the inspectors, showing the

number and names of the sick, and their diseases, and embracing such other

matters in relation to his department, as he shall think it useful to commu-
nicate, or they may require.

—

lb. Rule 39, lb. 675.

SEC. V. RELIGIOUS INSTRUCTION AND MORALITY.

58. Any clergyman, under the direction of the keeper, may preach to the

prisoners on the Sabbath, and pray with them daily at the close of the hours

of labor, and visit them in his discretion at other times, under such regu-

lations as the inspectors may establish.

—

Dec. 21, 1833, jRw/e ^\^ Prince
675.

SEC, VI. CHAPLAIN AND RELIGIOUS BOOKS.

59. His excellency, the governor, be, and he is hereby authorized to pro-

cure the services of a preacher of the Gospel, as chaplain for the penitentiary,

whose duty it shall be to preach to the convicts at least once every Sabbath,

and afford them such other instruction as said chaplain and the otficers of the

penitentiary shall deem consistent with the best interests of the state.

—

Dec.

25, 1837, Sec. 1.

60. Said chaplain shall have free access to the penitentiary, the same as

other officers thereof, and for his services, shall receive the sum of one hun-

dred and fifty dollars per annum, as chaplain's salary ; and the governor is

hereby authorized to pay the same quarterly, out of any funds in the treasu-

ry not otherwise appropriated.

—

lb. Sec. 2.

61. Kis excellency the governor, and he is hereby authorized to purchase

for the use of the convicts in the penitentiary, a Bible and Hymn book for

each convict, and to be paid for out of any moneys in the treasury not other-

wise appropriated.

—

lb. Sec. 3.

62. 'rhe principal keeper shall carefully inspect and note the moral con-

duct of'the prisoners, and furnish them with such moral books as he may
think proper.

—

Dec.2-i, 1840, Rule 38, Pam. 147.

63. Those prisoners that conduct themselves so as to merit favor, shall be

permitted to work for themselves during the time allotted to their meals and

rest, provided the principal keeper and inspectors deem the same expedient,

on such articles as the principal keeper shall deem it expedient; but they

shall not be permitted to perform any work in their cells that will occasion

the smallest noise. The principal keeper may furnish them with materials

from the stock belonging to the penitentiary, to be paid for out of the price

ofthe articles wrought by them ; and the assistant keeper shall take an ac-

count of all articles wrought by them for their own benefit : these articles

shall be sold only by the principal keeper, or by a guard designated by him
for that purpose; no prisoner shall receive the money thus earned by him,
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but it shall remain in the hands of the principal keeper or guard aforesaid :

purchases for prisoners shall be made only by the principal keeper, or by a

guard designated by him for that purpose, and of such articles only as he may
approve—Dec. 23, 1835, Prince 677.

64. The prisoners shall be permitted to remain out of their cells not less

than six nor more than eight hours on the Sabbath; unless from the preva-

lence of peculiar disorder or insubordination, the principal keeper shall

believe a stricter confinement to be necessary to the good order of the insti-

tution, and it shall be approved by the inspectors; and except in those cases

in which confinement in the cells shall be employed as a punishment for

disorderly conduct in the penitentiary.

—

Dec. 21, 1833, Rule 48, Prince

676.

65. The principal keeper shall have power to permit the wives of convicts

to visit their husbands at such times and on such occasions, during their

confinement, as he shall deem safe and proper; except those convicts who'

are sentenced to solitary confinement.

—

lb. Rule 42, Prince (575.

66. Every prisoner at the time of his discharge shall be furnished with a

suit of clothes, not exceeding ten dollars in value, and with a sum of money
not exceeding that amount; and the principal keeper shall be authorized to

make a discrimination in the value of the clothing, and the amount of the

money then furnished, according to the conduct of the prisoner during his

confinement.

—

lb. Rule 49, Prince 676.

SEC. VII. MATERIALS AND SUPPLIES.

67. It shall be the duty of the principal keeper, and he is hereby re-

quired, on the first day of January in each year, or as early thereafter as

practicable, to make out and present to the inspectors an estimate of all the

materials necessary to carry on the various departments of business in said

institution for the year: which for timber shall be at least one year in ad-

vance ; and it shall be the duty of said inspectors, or a majority of them, to

order the purchase of the same from time to time, as the funds on hand may
enable them.—Dec. 19, 1829, Sec. 9, Prince 669.

68. And it shall further be the duty of said inspectors, as soon as the es-

timate aforesaid is made out and presented by the principal keeper, to ad-

vertise that they will let out upon contract to the lowest bidder all supplies

of lumber and materials for the use of said institution for the ensuing year,

and specify the remotest period for its delivery ; and it shall be their duty to

require bond and sufficient security from all contractors, conditioned for the

faithful performance of their said contract, and upon their failure to comply
as aforesaid, it shall be lawful for the said inspectors to purchase the de-

ficiency on the best terms in their power, and charge the difference in price

(if any) to the contractors, which said difference they may sue for and re-

cover in any court having competent jurisdiction in this state.

69. The inspectors shall have power to direct the manner in which ma-
terials to be used in this institution shall be purchased ; but it shall in no
case be lawful for any inspector, or other officer of the institution, to furnish

supplies of any kind themselves, or in any manner be interested therein.

—

Dec. 22, 1832, Sec. 4, Prince 670.

70. The inspector shall purchase all materials that may be required by
the principal keeper for the use of the penitentiary ; and when delivered,

shall take the principal keeper's receipt for the same. And in all instances,

he shall have the authority, and he is hereby required, at stated times, to

advertise in two of the public gazettes in Milledgeville, for sealed proposals
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to furnish supplies of such wood stock and coal as may be required for the

use of the penitentiary, and to purchase such provisions and stores as may
be required for the prisoners and guard; but in no case is he authorized to

purchase any article, except upon the requisition of the principal keeper in

writing : it shall also be the duty of the inspector, with the assistance of the

principal keeper, to price all articles made in the penitentiary : said in-

spector shall also make a quarterly return to the governor of Georgia, end-

ing on the first Monday in January, the thirty-first of March, the thirteenth

of June, and on the first Monday in October, in each and every year, show-

ing all materials purchased in each quarter, who from, the quantity and
price of each article, and the cost of the whole; keeping in separate ab-

stracts all purchases made on credit from those made with cash.

—

Dec. 23,

1840, Rule 21, Pam. 143.

71. It shall be the duty of the principal keeper to give duplicate receipts

for all materials delivered to him by the inspector (if in good order and con-

dition) for the use of the penitentiary and to deliver all articles which are

manufactured and ready for sale to the book-keeper, who shall give dupli-

cate receipts for the same, in which shall be specified the price or value of

each article, as placed by the inspector and principal keeper : he shall also

make quarterly returns to the governor of the state of Georgia, at the sev-

eral times specified for the inspector (in the twenty-first rule of these reg-

ulations) ; in which he shall state the quantity, kind and cost of all mate-

rials received within that quarter (to include that which was on hand at the

commencement of the quarter), and the quantity, kind and value of all ar-

ticles manufactured in the penitentiary within that quarter, and also the

amount, kind and value of materials remaining on hand at the end of each

quarter

—

lb. Rule 22, Pam. 144.

72. It shall be the duty of the book-keeper to sell all articles manufac-
tured in the penitentiary at the several prices designated by the inspector

and principal keeper; he shall also make quarterly returns to the governor
of the state of Georgia, at the several times specified for the inspector (in

the twenty-first rule of these regulations), in which he shall show, in proper
abstract, supported by proper vouchers, the several kinds of articles re-

ceived from the principal keeper, the quantity and kind sold for cash, the

quantity and kind sold on credit, and to whom (specifying what each man
owes, the date and amount of the note, and when due) ; also the quantity

and kind of articles remaining on hand at the end of the quarter, with its

marked value, of which he shall give an account in his next quarterly re-

turn.

—

lb. Rule 23, lb.

73. It shall be the duty of the principal keeper to superintend the busi-

ness of the sales of such fabrics as may be in the store-house, so far as to

require the clerk to perform his duty in the sale of the same ; and the

principal keeper is authorized and required to examine the condition of all

articles for sale, and when he shall be satisfied that any article in the store-

house cannot be readily sold at the market price, he may, with the consent

of the inspector, re-mark the same at such price as they may believe the

article or articles can be sold.

—

Dec. 21, 1840, Rule 34, Pam. 147.

74. The inspectors shall not allow a commission [to] the principal keep-

er on purchases made by him.

—

Dec. 21, 1836, Rule 26, Prince 673.

SEC. VIII. SALE OF FABRICS.

75. All articles manufactured in the penitentiary of this state for sale,

and delivered to the book-keeper, shall be sold for cash, or notes made paya-
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ble to the Central Bank of Georgia, which notes shall be approved of by

the board of directors ofsaid bank, and be made payable at the expiration of

twelve months: Provided, that no note shall be received for a less sum
than fifty dollars for said articles or any of them.

—

Nov. 26, 1841, Sec. 1,

Pam. 164.

76. When any person or persons shall desire to purchase any of the arti-

cles manufactured in the said penitentiary, and make payment through the

said Central Bank for the same, he, she, or they shall make a note or notes

for the value thereof (if fifty dollars or over), the same being approved

of by the board of directors (who shall require the same evidence of the sol-

vency of the maker and endorsers as is now required in the case of loans by
said bank), and deposit it in said bank ; the said board shall cause a notice

thereof to be given to the book-keeper of the penitentiary of the same,
whose duty it shall be to deliver to the said purchaser the said article or ar-

ticles, and the said notice shall be a sufficient receipt to the said book-keeper
for the same ; and the said note shall be payable at the expiration of twelve

months.

—

lb. Sec. 2, Pam. 164.

77. It shall be the duty of the book-keeper of the penitentiary to cause

to be sold at public outcry to the highest bidder, at or near the warehouse in

the penitentiary yard, between thehoursoften o'clock, A. M. and four o clock,

P. M., said sail to commence on the first Monday in December in each and
every year, and to continue from day to day, Sundays excepted, until all is

sold, all articles manufactured in the penitentiary and delivered to him for

sale and remaining unsold: Provided, such articles bring two-ihirds of their

marked value, and that payment for the same be made in cash or through

the Central Bank of Georgia, as provided in the second section of this act,

in the case of sales made by the said book-keeper of the penitentiary.

—

lb.

Sec. 3, Pam. 165.

78. If any person or persons shall bid off at said sale, as provided in the

third section of this act, any article or articles, and shall fail or refuse to

comply with the terms of said sale, and which shall be proclaimed aloud at

the opening thereof on each day, the same shall be resold at the risk of the

person or persons to whom the same was knocked oflT, and who shall be lia-

ble for the deficiency occasioned by the re-sale thereof, and the difference

between the first and re-sale shall be recoverable of the person so failing or

refusing to comply, in any court having jurisdiction of the same, in the name
of the principal keeper of the penitentiary.

—

lb. Sec. 4, Pam.. 165.

79. The book-keeper of the penitentiary shall be, and he is hereby, au-

thorized to employ a suitable person as auctioneer, at a compensation not

exceeding ten dollars per day, whose duty it shall be to sell all articles

pointed out to him by the book-keeper as being for sale, to best advantage,

and so as to obtain the highest possible price for the same.

—

lb. Sec. 5,

Pam. 165.

80. It shall be the duty of the book-keeper of the penitentiary to deposit

in the Central Bank of Georgia, on Monday in each and every week, all the

money he may have received, belonging to the said penitentiary, the previ-

ous week, whether from sales or collections of the dues of said institution.

—

lb. Sec. 6, Pam. 165.

81. It shall be lawful for the principal keeper of the penitentiary, and he

is hereby authorized, to draw upon the Central Bank of Georgia in favor of

the book-keeper or inspector of the penitentiary, for any sum or sums of

money he may need for the useof the penitentiary, not exceeding the amount
of money and notes deposited in said bank, and which have been raised from

the sales of the articles and collected for said penitentiary ; which drafts it

shall be the duty of the directors of said bank to pay in the bills of said bank
©r other current bank notes.

—

lb. Sec. 7, Pam. 165.
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82. It shall not be lawful for any officer of the penitentiary to sell, loan,

or otherwise dispose of any of the materials provided for the use of the peni-

tentiary in the course of its business, or any of the tools thereof or any thing

raised in the garden for the use of the prisoners ; and for the violation of this

section, the officer or officers guilty thereof, shall be forthwith discharged
from the same.

—

Nov. 26, 1841, Sec. 8, Pam. 166.

83. It shall be the duty of the said book-keeper or clerk of the peniten-

tiary to publish in two of the public gazettes in this state (to wit, Federal

Union and Georgia Journal), the number ofeach description of articles to be
sold at said auctions thirty days before the commencement of the sale, except
for the year eighteen hundred and forty-one, which shall be advertised from
the passage of this act until the day of sale.

—

lb. Sec. 9, Pam. 166.

SEC. IX, OFFICERS REPORTS.

84. It shall be the duty of the principal keeper, inspector, and book-keeper
of the penitentiary, each to make and deliver to his excellency the governor
their several quarterly and annual consolidated returns, which are required

by the twenty-first, twenty-second, twenty-third, twenty-eighth, and twenty-

ninth sections of an act entitled an act to revise, amend, and consolidate the,

rules for the government and police of the penitentiary of the state of Geor-
gia, and assented to on the twenty-third December, eighteen hundred and
forty, within thirty days from the expiration of each quarter ; or in default

thereof, he or they shall forfeit and lose his or their pay, from the time his or

their returns should have been made and delivered to the time they are

actually made and delivered; and the governor is required to enter on the

back of each return the time it was delivered.

—

lb. Sec. 10, Pam. 166.

85. The said principal keeper is hereby authorized to make sale of any

articles belonging to said institution between the above specified time of

sale, and deposit said note or notes in the Central Bank, as above directed.

—lb. Sec. 11, Pam. 166.

86. The directors of the Central Bank shall hold their sessions each and
every day, during such sale, from nine o'clock in the morning until five in

the evening, so as to enable purchasers to make their notes.

—

lb. Sec. 12,

Pam. 167.

87. Whenever the public service shall require articles ready manufac-
tured, or to be manufactured in the penitentiary, such articles shall be fur-

nished on the requisition of the governor, in writing, communicated to the

principal keeper.

—

Dec. 21, 1833, Rule 29, Prince 674.

88. The principal keeper be authorized to make out an account against

the state for all work hereafter to be done by the convicts for the state,

and other improvements done in the penitentiary.

—

Dec. 22, 1832, Sec. 6]

Prince 670.

SEC. X. PAYMENT AND COLLECTION OF DUES.

89. It shall be the duty of the principal keeper, and he is hereby author-

ized, to draw his warrant on the book-keeper in favor of the inspector, for

all sums of money that may be necessary for the payment of the debts con-

tracted by him for materials and provisions purchased and delivered to the

principal keeper for the use of the penitentiary ; and the book keeper

shall charge the same to the inspector. The book-keeper shall pay quarter-

ly to the inspector, the principal keeper, the physician, the assistant keep-
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er, the overseers, and the guard, all moneys which may be due them for

their services in that quarter, upon the pay-rolls being made out and certi-

fied by the principal keeper to be correct and just. He shall also retain

the amount due him in each quarter, as it becomes due, and a certificate

of 'that fact shall accompany his quarterly account current ; the quar-

ters, as referred to in this rule, shall end and expire on the days speci-

fied in the twenty-first rule in these regulations.

—

Dec. 21, 1840,liw/c 24,

Pam. 144.

90. The book-keeper shall also pay all incidental and contingent expen-

ses, which may be created by and for the use of the penitentiary, upon the

accounts being properly made out and certified by the principal keeper (in

duplicate) to be correct and just ; but in all cases where a payment is made,
a receipt shall be taken from the individual to whom the payment was made

;

and if the payee should not be able to write his name, the payment must be
witnessed.

—

Dec. 21, 1840, Rule 25, Prince 145.

91. The principal keeper is also authorized and empowered to draw his

warrant on the book-keeper for any sum or sums of money as he may need
for the purpose of defraying the expense of bringing convicts from the place

of conviction to the penitentiary.—i6. Rule 26, lb.

92. It shall be the duty of the book-keeper, on the first Monday in Jan-

uary, eighteen hundred and forty-one, to give duplicate receipts to the

principal keeper for all moneys then on hand, and for all notes and accounts

then due and owing to the penitentiary ; specifying the maker, date and
amount of the note, and when due and payable ; also, the several accounts,

by whom owing, and the amount of each, which several notes and accounts

he is authorized and required to collect and account for in the same man-
ner as all other sums of money received by him from the sale of articles

made in the penitentiary; and he shall also pay all sums of money due
and owing by the penitentiary, upon the same being properly authenticated

by the certificate of the principal keeper.

—

lb. Rule 27, lb.

93. And said book-keeper is also authorized and required, should it be

necessary, to institute a suit or suits, in his official character, for the re-

covery of all moneys now due, or which may hereafter become due to the

penitentiary.

—

lb.

94. From and after the passage of this act, the board of inspectors of

he penitentiary be, and they are hereby, authorized and empowered to place

the notes and accounts of the penitentiary, which they may from time to

time deem it advisable to commence suit upon, in the hands of any attorney

in this state for that purpose, and that such fees be allowed such attorney

as he and the inspectors may agree upon : Provided, that this act shall not

militate against the appointment of the present collecting attorney for said

institution.

—

Dec. 20, 1834, Prince 676.

95. If any suit be instituted for the recovery of money due to the peniten-

tiary, a correct transcript from the first book of entries kept in the office of the

book-keeper, containing a copy of the account, and certified by him to be

a correct transcript from said book, shall be sufficient evidence to establish

such account ; but the defendant shall nevertheless be allowed to controvert

the same.

—

Dec. 21, 1833, Rule 28, Prince 673.

96. The inspector and book-keeper shall each make to the governor of

Georgia quarterly returns of accounts current, in which they shall show the

amount of money received in that quarter, and the disbursements thereof,

and the amount remaining on hand.

—

Dec. 23, 1840, Rule 28, Pam 145.

97. It shall be the duty of the inspectors of the penitentiary to prepare

and make to his excellency, the governor, quarterly returns of the state

and condition of the penitentiary, exhibiting the number, names, and oc-

cupations of all officers and agents employed in and about the institution,
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all contracts made for supplies of provisions and materials, the number,
names, and crimes of persons confined in the penitentiary, the actual stock

of materials to be wrought up or manufactured, an invoice or accurate ac-

count of the articles already manufactured and for sale, that may be on

hand at the time any such return is made, together with an account of the

debts due by and to the institution, and any other fact, transaction, or oc-

currence that said inspectors may think proper to communicate for the

benefit of the institution.

—

Dec. 2U, 1828, Sec. '2, Prince 669.

O''. In making or preparing such quarterly reports, the said inspectors

shall command the services of the book-keeper, or any other officer or agent

whose time they believe can most conveniently or advantageously be given

to that object, but without additional pay or compensation.

—

Dec. 20, 1828,

Sec. 3j Prince d69.

99. It shall be the duty of his excellency the governor, to recommend
from time to time, to the inspectors of the penitentiary, such changes in

the regimen and police of the penitentiary as may seem to him expedient.

—lb. Sec. 4, lb.

100. His excellency the governor, in the examination of said quarterly

reports, or in the discharge of any other function assigned to him by this

act, shall have power to command the assistance and services of the sec-

retary of state, or of any other of the state-house officers, at his discre-

tion,

—

lb. Sec. 5, lb.

101. The inspector, principal keeper, and book-keeper, shall each make
a consolidated or annual return to the governor of Georgia, on the first

Monday in October in each and every year, showing the quantity, kind,

and cost of all materials purchased and paid for; also, the quantity, kind,

and cost of all materials purchased and not paid for, in that political year;

also, the number, kind and value of all articles manufactured in the pen-

itentiary, in that political year, and the quantity, kind and value of mate-

rials remaining on hand ; also, the quantity, kind and value of all articles

sold for cash ; also, the quantity, kind and value of all articles sold on credit,

and to whom sold; and the quantity, kind and marked value of all articles

remaining on hand at that time.

—

Dec. 21, 1840, Rule 29, Pam. 145.

102. An inventory shall be taken annually, by the assistant keepers and
book-keeper, of all the stock, wares, materials, tools, and property of every

kind, belonging to the penitentiary ; a copy of which shall be submitted to

the governor.

—

Sec. 21, 1833, Rule 34, Prince 674.

V. RULES OF COURT.

RULES OF PRACTICE AT LAW AND IN EQUITY, ESTABLISHED BY THE
JUDGES OF THE SUPERIOR COURT OF THE STATE OF GEORGIA, NO-
VEMBER 10, 1846.

Common Law Rules.

1. The order of pleading shall correspond with that laid down by Judge
Blackstone : and in no case shall more than one counsel be heard in con-
clusion.

SEC. I. APPEALS.

2. No appeal shall be entered unless good security is given : exceptions
to the security on the appeal must be taken on or before the last day of the
first term of the appeal, and if such exceptions are sustained, other and
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good security shall be given, or the appeal will be dismissed. If the security,

good at first, becomes insolvent pending the appeal, the party appealing

shall give other good security, in the discretion of the court, or the appeal

shall be dismissed,

3. Appeals must be entered by the appellant in person, or by his attorney

at law, or by any attorney in fact duly authorized by warrant for that pur-

pose; which warrant shall be filed in the clerk's office at the time of enter-

ing the same. Upon cause shown, the court will allow time to file such

warrant ; but such appeal shall be of course dismissed, and execution issue

without further order, if such warrant be not filed within the time allowed.

4. Appeals shall be tried at the first term after the appeal has been en-

tered, unless good cause be shown for a continuance: among which good
causes of a continuance, a motion on oath, to make a substantial amend-
ment to either declaration or answer, shall be considered sufficient, unless

the opposite party shall permit the amendment to be made instanter. No
appeal case shall be continued more than twice by the same party, but for

unavoidable providential cause.

5. When an appeal is entered, either of the parties litigant may make any

amendment of the declaration or answer they may deem necessary. The
party amending shall give notice thereof in writing, accompanied by a copy

of the amendment, to the adverse party, three months previous to the next

term after the appeal ; and if the party amending fail to give such notice,

and the adverse party will state on oath, or the attorney at law state in his

place, that he is taken by surprise, and is less prepared for trial in conse-

quence of the amendment, the cause shall be continued at the instance of

the amending party.

6. The following shall be the form of the recognizance upon an appeal,

to be taken by the several clerks of the superior and inferior courts, in all

cases of appeal ; which recognizance shall be entered on the minutes of the

court and attested by the clerk.

A. B. \ and verdict for the for dollars and

vs. > cents and cost.

C. D. .1 The being dissatisfied with the verdict of the jury rendered

in the above cause, and having paid all costs and demanded an appeal,

brings E. F., and tenders him as his security ; and they, the said and

E. F., acknowledge themselves jointly and severally bound to

the for the payment of the eventual condemnation money in said

cause.

In testimony whereof, they have hereunto set their hands and seals, this

day of 18
L. S.

L. S.

SEC. II. ANSWERS.

7. In all cases, the answer of the defendant to a plaintiff's declaration

shall plainly, fully, and distinctly set forth the causes and points of defence,

and the evidence on trial shall be confined to the same.

SEC. III. ATTORNEYS.

8. Every person making application for admission to the bar, must apply

to some superior court in this state, and produce satisfactory evidence to the

court of his being twenty-one years of age, of good moral character, and of
his having read law. A certificate of good moral character, and of the ap-
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plicant's being of full age, signed by any judge of the superior court in this

state, or any reputable practising attorney thereof, will be deemed sufficient
;

but from all other persons, a written affidavit will be required, and shall

undergo the whole examination touching his qualifications in open court.

All applicants for admission shall be examined on the principles of the com-
mon and statute law of England in force in this state, the principles of

equity, the constitution of the United States, and of the state of Georgia, the

statute laws of this state, and the rules of court. And in no case, shall any
person be admitted who shall not be considered by the court to be qualified

for the practice of the law. And the following oath shall be administered to

ev€ry applicant upon his admission, viz :

" I, A. B., do solemnly swear, (or affirm, as the case may be,) that I will

justly and uprightly demean myself according to the laws as an attorney,

counsellor, and solicitor; and that I will support and defend the constitu-

tion of the United States, and the constitution of the state of Georgia ; so

help me God."
After which, the following commission shall be issued by the clerk :

STATE OF GEORGIA.
At a superior court holden in and for the county of at

term, 18

Know all men by these presents, That at the present sitting of this court,

A. B. made his application for leave to plead and practice in the several

courts of law and equity in this state: Whereupon the said A. B. having

given satisfactory evidence of good moral character, and having been exam-
ined in open court, and being found well acquainted and skilled in the laws,

he was admitted by the court to all the privileges of an attorney, solicitor,

and counsellor, in the several courts of law and equity in this state.

In testimony whereof, the presiding judge has hereunto set his

L. S. hand, with the seal of the court annexed, this

day of in the year 18

C. D., judge superior court, Dt. Geo. E. F., clerk.

9. No attorney shall ever attempt to argue or explain a case, after having

been fully heard, and the opinion of the court has been fully pronounced, on
pain of being considered in contempt.

10. In all cases where payment or satisfaction shall be made on any

judgment or execution, either in whole or in part, it shall be the duty of the

attorney receiving the same, forthwith to enter an acknowledgment thereof

and affile the same of record in the office of the clerk of the court where
such judgment was rendered ; and such clerk is required to record such
acknowledgment among the other proceedings in the cause, and also to

make a note thereof on the docket of judgment opposite the place where
such judgment is entered. And any attorney failing to comply with this

rule, on or before the last day of the term next succeeding the making of

such payment or satisfaction, shall be considered in contempt, and shall pay

a fine not exceeding twenty-Jive dollars, which it shall be the duty of the

court to impose, and he shall thereupon moreover direct the recording and
noting of such payment or satisfaction.

11. Writs and other proceedings may be signed by professional firms.

When there is no firm, the christian name c>f the attorney shall be added
;

but the usual abbreviations and initials of all christian names, shall be suffi-

cient.

12. No attorney or other officer of court shall be taken as hail in any

suit or action depending or undetermined therein, or as security on any ap-

peal or other proceeding. And for a violation of this rule, the attorney or

officer in court so offending, shall be punished as for a contempt, and the

party shall be compelled to give other bail or security.
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SEC. IV. BAIL.

13. In any case where a defendant, who has given bail, and has final

judgment obtained against him, is confined in any jail in this state, other

than that of the county from whence the first process issued, the capias ad

satisfaciendum against such defendant, shall be considered as executed so

far as to release the bail, when placed in the. hands of the sheriflf of the

county where the said defendant is confined, and when the plaintiff or his

attorney is notified of such confinement, and neglects to charge him with

the said capias ad satisfaciendum, within a reasonable time, the same shall

be considered as executed, so far as to release the bail, and the bail, on

motion and proof thereof, shall be discharged.

SEC. V. CERTIORARI.

14. No certiorari will be sanctioned unless the alleged error be distinctly

set forth in the petition ; and no other errors shall be insisted upon, at the

hearing, than are stated in the petition.

15. All writs of certiorari shall, after having been docketed by the clerk,

be delivered to the magistrate whose proceedings are the subject ofcomplaint,

and written notice sha 1 be given to the opposite party in interest, at least

ten days before the hearing of the cause ; unless the certiorari shall be ap-

plied for, and sanctioned within twenty days after the decision complained of.

SEC. VI. CLAIMS.

16. In all cases of claims, as the burthen of proof rests with the plaintiff

in execution, he is entitled to the conclusion, but if the claimant introduces

no evidence, he shall have the conclusion, and ihe plaintiff in execution

shall in every case pay the jury fee—and in case of illegality, the plaintiff in

execution shall in like manner pay the jury fee and conclude.

17. In cases of claims, when either the plaintiff in execution, or the

claimant dies, pending the claim, their representatives may be made parties,

on motion, and on producing letters testamentary or of administration.

18. When a claim case is called in its order for Irial, an issue must be

tendered within five minutes, or the levy will be dismissed, and no excep-

tions will be allowed to the bond or affidavit in case of claims or attach-

ments after issue joined, except such as are taken in writing at or before the

joining such issue.

SEC. VII. CLERKS AND SHERIFFS.

19. When, a criminal or civil process shall have been delivered to the

sheriff, or his deputy, if no levy or service has been made in conformity with

the exigency thereof, he shall state, specially, in his return, the cause why
such levy or service has not been made. If property which hath been levied

on, remains unsold, it shall be his duty to state the cause of its so remaining

unsold, and to give a particular description of the same.

20. The sheriff shall make a return to the clerk of the court at the open-

ing thereof, of the names of the coroner and constables of the county, four

of which constables the sheriff shall notify to attend each term, until the

whole shall have served in turn ; and the sheriff shall be bound always to

have at least four staves for the constables.

21. Every clerk and sheriff who cannot produce all the rules of coui

when required, shall be fined not exceeding ten dollars.

60
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22. The clerks shall keep a separate book in which they shall register the

names of all persons who may be fined by the court, the time when, the

offence for which they are fined, the amount received and disbursed.

23. No clerk shall suffer any original paper of file to be taken from his

office in vacation, without an order from the judge for that purpose.

24. The sheriff of each county shall keep a bench warrant docket, on
which he shall enter all bench warrants delivered to him, and the time when
executed, if executed, the time when they may be delivered to him, and if

not, the reason why they were not executed.

25. The sheriff shall in all cases put the purchaser of real property at

sheriff's sale into possession of the premises, without further order or pro-

ceeding, when the defendant in execution was in possession of the same at

the time of the levy or sale. Vide statute, pamphlet 1823, p. 158.

SEC. VIII. COLLATERAL ISSUES.

26. No appeal shall be allowed in collateral issues ordered by the court

;

but the court will, in its discretion, grant a new trial, upon such terms as

shall appear just and reasonable. But where such collateral issue is tried in

the inferior court, and said court is dissatisfied with the verdict, they may
permit an appeal to the superior court, at their discretion.

SEC. IX. COMMISSIONS.

27. The following shall be the form of a commission to take testimony by

interrogatories

:

GEORGIA )

County.
)

By his honor, one of the judges of the court for the

county and state aforesaid, to Esquires, Greeting :

Whereas, there is a certain matter of controversy now depending in the

court for said county, between and whereas,
is a material witness in said suit, and cannot attend our

said court in person without manifest inconvenience :

Now know ye, That we, reposing special trust and confidence in your
prudence and fidelity, have appointed you, and you or any two or more of

you, are hereby authorized and required to cause the said

personally to come before you, and after being duly sworn, to examine
concerning the said suit, agreeable to the interrogatories

hereunto annexed, and the answers to the same being plainly and distinctly

written, you are to send the same closed up under your hands and seals, to

our said court, to be held on the day in next, together

with this writ.

Witness the honorable one of the judges of said court, this

day of

28. Commissions may issue in blank in so far as relates to the names of

the commissioners, but the names of the witnesses intended to be examined,

shall be distinctly specified in the notice served upon the adverse party,

preparatory to issuing the commission. See 23d section of the Judiciary of

1799.—In Prince the 22d section, 2 1 1th page.

29. The time to be allowed for the return of commissions from any part

of the United States of North America, if less than one hundred miles dis-

tant from the place of trial, shall be one month; if a greater distance, and

less than five hundred miles, two months; if at a greater distance, three
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months ; to any part of the West Indies, or South America, four months

;

to any part of Europe, eight months.

30. When a commission is returned, it shall remain with the clerk, for

the benefit of either party, and may be opened by consent of both parties,

such consent being written on the cover of the commission, or by an order

of the judge, either in term time, or in vacation, but such order if applied

for in vacation, must be upon five days' notice to the adverse party, or his

attorney, and in cases of commission returned not executed or directed ac-

cording to rule, either party in the cause shall, upon five days' notice to the

adverse party, or his attorney, be permitted to return the commission and

its contents to the commissioners, to be properly executed and directed.

31. Commissions may be sent and returned by mail—to entitle the party

to open the commission, the postmaster, his deputy or assistant, must receipt

on the back, '* Received from A. B., one of the commissioners." The
names of the commissioners must be written across the seals of the envelope,

and the commission have such direction as will enable the court to know
that it was intended for that court, and the usual abbreviations or initials of

christian names of commissioners, witnesses, attorneys, clerks, magistrates

and postmasters, shall be sufficient.

32. When a commission issues to examine a witness, its not having been

returned shall be no cause of continuance, unless the party seeking the con-

tinuance will make the same affidavit of the materiality of the testimony, as

in the case of an absent witness.*

SEC. X. CONSENT.

33. No consent between attorneys or parties will be enforced by the court,

unless it be in writing, and signed by the parties to the consent.
' 34. No consent to dispense with pleading will in any case, be allowed,

nor will any evidence be received of the contents of any written agreement

between attorneys alleged to be lost, other than a sworn copy of said

agreement.

SEC. XI. CONTINUANCE.

35. In all applications for continuances upon the ground of the absence

of a witness, it must be shown to the court that the witness is absent, that

he has been subpoenaed, that he resides in the county where the case is

pending, that his or her testimony is material, that such witness is not ab-

sent by the permission, directly or indirectly, of such applicant, that he or

she expects and believes that he or she will be able to procure the testimony

of such witness at the next term of said court, and that such affidavit or ap-

plication is made, not for delay, but to enable the party to procure the testi-

mony of such absent witness or witnesses, and must state the facts expected

to be proved by such witness.

36. When on application for a continuance, the party makes an affidavit

of the facts which he expects to prove by the absent witness, the opposite

party shall not be allowed to force a trial by an admission of the facts stated

in such affidavit.

SEC. XII.-*DEFAULT.

37. Upon opening a judgment by default, the defendant shall plead in-

stanter, to the merits of the action ; and no default shall be opened but upon

* See interrogatories.
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payment of all costs which may have accrued, including two dollars of the

attorney's fee. The entry of default, upon the bench docket, shall be suffi-

cient evidence of the judgment. If the plaintiff allege himself to be sur-

prised by the plea, the cause shall be continued at the instance of the de-

fendant.

SEC. XIII. DOCKETS.

38. After the court is opened, and until it adjourns each day, the judge's

dockets shall not be subject to the inspection of the bar, or their clients.

39. A criminal docket, a docket of original writs and processes, claims

and special writs, as also a docket of Hppeais, shall be made out by the clerk

for the use of the court, copies of each of which shall be furnished the bar,

and shall be delivered at the first opening of the term
; and all causes shall

be called and tried in the order in which they are docketed, without any

preference or delay, unless it shall appear to the court that it shall be inju-

rious to press a cause to trial when regularly called. A different order in

calling the docket may be pursued by the court, in its discretion, for the

purpose of giving facility and expedition to its proceedings. The dockets

shall be called but once, but if parties by consent, under permission of the

court, continue their cases from day to day, said cases shall not stand for

trial, until all the other business of the court is finished, and then they may
be tried in their order, at the discretion of the court.

40. The clerk of each court shall keep a motion docket, on which shall be

entered all motions originating in said court, or transferred for argument

from other counties. A party applying to have a motion docketed, shall

certify in writing to the clerk the delivery of a brief of such motion to the

judge, and shall pay to the clerk one dollar at the time of docketing the

same. All motions shall be called and heard in the order in which they

are docketed, nor shall any motion be heard until the same shall have been
docketed in conformity to this rule.

SEC. XIV. EXCEPTIONS.

41. All matters appearing on the face of the declaration, or process, that

would not be good in arrest of judgment, shall be taken advantage of at the

first term, and will be immediately determined on by the court, unless where

the court may entertain a doubt as to the law on the point ; if so, the cause

will be suspended, giving the defendant leave to plead his exceptions spe-

cially, together with any other matter which he intends to rely on in his de-

fence. The exceptions thus pleaded shall be argued at a subsequent term,

and if not sustained, the plaintiff shall have his election to try then^ or to

continue without a showing.

SEC. XV. EXECUTORS AND ADMINISTRATORS.

42. An executor or administrator shall not be permitted, in answer, to

deny any deed, bond, bill, note, or other written instrument of his testator

or intestate, being the foundation of the plaintiff's action, without an oath

or affirmation endorsed on such plea or answer, that he has reason to be-

lieve, and does verily believe, that such plea or answer is true.

SEC. XVI. ILLEGALITY.

43. When an affidavit of illegality is made, on account of partial pay-

ment made on the execution, the defendant, at the time of making such
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affidavit, must pay up the amount he admits to be due, or the sheriff shall

proceed to raise that amount, and accept the affidavit for the balance.

44. No second affidavit of illegality shall be received by any sheriff or

other officer.

SEC. XVII. IMPARLANCE.

45. No imparlance shall be allowed on writs of scire facias, issued to

enforce recognizances, either on the civil or criminal side of the court, to

make executors or administrators parties to a cause pending therein, or for

the revival of judgments, unless upon special cause shown to the court.

SEC. XVIIl. INTERROGATORIES.

46. When a cause is proceeding ex parte to a jury, interrogatories may be

served by depositing a copy with the clerk, and posting a notice to that

effect in his office, addressed to the party in default, ten days before issuing

out a commission. No exception to a written interrogatory on the ground

that it is a leading question shall prevail, unless it be filed with the inter-

rogatories before the issuing of the commission.

47. All objections to the execution and returns of interrogatories on appeal

trials, the form of the commission, or service of notice, must be made by the

party seeking to avail himself of them, before the cause has been submitted

to the jury, or they will not be heard by the court: provided that the said

interrogatories have been twenty-four hours in the clerk's office; and if

they have remained in the possession of the party intending to use them, they

shall be communicated to the adverse party before the cause is called for

trial.

SEC. XIX. JUSTICES OF THE PEACE.

48. The justices of the peace shall return all examinations and recogni-

zances by them taken, or other papers that may be necessary to be acted

upon by the superior courts of their respective counties, on or before the

first day of the term of each court, except in the counties of Richmond and

Chatham, where they shall make said return ten days before said courts, if

taken that length of time before the sitting of the court.

SEC XX. LOST PAPERS.

49. Upon the loss of any original declaration, plea, bill of indictment, or

other office papers, a copy of the same shall be established instanter.

50. Whenever a party wishes to introduce the copy of a deed or other

instrument, between the parties litigant in evidence, the oath of the party

stating his belief of the loss or destruction of the original, and that it is not

in his possession, power, or custody, shall be a sufficient foundation for the

introduction of such secondary evidence.

51. Whenever a party wishes to introduce the copy of a grant in evidence,

the oath of the party stating that the original is not in his power or posses-

sion, and that he knows not where it is, shall be sufficient foundation for

the introduction of such copy.

52. When any person shall seek to establish lost papers under the 6th

section of the judiciary act of 1799, he shall present a petition to the supe-

rior court, together with a copy in substance, of the paper lost, as nearly as

he can recollect : which copy shall be sworn to by the party, or proved by

other evidence : whereupon a rule nisi may be obtained, calling upon the
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opposite party to show cause (if any he have) why the copy should not be
established in lieu of the original so lost, which rule shall be personally

served on the party, if to be found within the state, and if he cannot be

found, then the said rule nisi shall be published in some public gazette in

the state for the space of three months.

SEC. XXI. MOTIONS.

53. All grounds of motion for nonsuit, in arrest of judgment, and for

continuance, all objections to testimony, and all exceptions to declarations

must be urged and insisted upon at once. And after a decision upon one
or more grounds, no others afterwards urged, will be heard by the court.

54. All motions for amendment of the declaration, shall be made at the

first term or after the case is continued at any subsequent term ; and all

motions for amendment of the answer, shall likewise be made after the con-

tinuance of the case; and a copy of the amendment, in either case, shall be
served on the opposite party. Exceptions to the declaration or answer, shall

be taken before the case is submitted to the jury, either at common law or

on the appeal ; and in no case shall the declaration or answer be amended
in matters of substance after the case has gone to the jury at common law;
nor on the appeal, except at the discretion of the court, and upon payment
of costs, and provided that in all cases when an amendment of the declara-

tion or answer is made after the case has gone to the jury on the appeal, the

party so amending shall be charged with a continuance at the pleasure of

the court or the opposite party.

55. On all the rules to show cause, the party called on shall begin and
end his cause; and on all special matters, springing out of a cause at issue,

the actor or party submitting a point to the court shall in like manner begin

and close, and in all cases arising ex-delicto, if the defendant pleads justifi-

cation and takes upon himself the burthen of proof, he shall have the like

privilege.

56. Every motion for any rule or order, shall be submitted to the court

in writing by the counsel who makes it, and if granted by the court, shall

be delivered to the clerk.

SEC. XXII. NOTICE.

57. No notices under the 6th section of the judiciary act of 1799, here-

after to be served, shall be available, unless the party for whose benefit they

shall be served, or his agent, shall previously have made affidavit, (or his

attorney stated in his place,) that the deponent or attorney has reason to

believe the books or papers required to be produced, are or have been in

existence, that he believes they are within the possession, power or control

of the person notified, and that they are material to the issue, (which affi-

davit shall be filed in office before the notice shall be available,) nor unless

the court shall be of opinion that the books or papers sought to be obtained

are material to the issue. And it shall be deemed a sufficient compliance with

the notice, (whether served heretofore or hereafter,) if the party notified being

a resident of any other county of the state than that wherein the case is

pending, shall make an affidavit in writing before some judicial officer of the

state, that the books or papers required and not produced, are not, nor have

been in his possession, power, or control since the service of such notice.

And if the person notified be or reside without the state at the time of re-

ceiving such notice,- an affidavit to the foreoroinor effect taken before some
judge of the superior or county court of the state or kingdom in which he
may be, shall be. deemed sufficient.



RULES OF COURT. 951

58. In actions of assumpsit for the recovery of unliquidated demands, a

bill of particulars shall be annexed to the copy served on the defendant; and

in every case where the plea of set-off shall be filed, a copy of the set-off

shall be filed at the time of filing the answer; and when the bill of particu-

lars is not annexed to the declaration, the plaintiff shall lose a term ; and if

service of said billof particulars is not effected upon the defendant by the

succeeding term, a nonsuit shall be awarded.

59. When a merchant or tradesman, being a party to a suit in any of the

courts of this state, shall be notified to produce his books of accounts, or

any of them to be used as testimony on the trial, if the party so notified

shall transmit to the court in which the case is pending, a transcript from

his books of all his accounts and dealings with the opposite party, together

with an affidavit (taken pursuant to the fifty-ninth common law rule of

court,) that the same is a fair and perfect transcript as aforesaid, and that

he cannot produce the book or books required, without suffering a material

injury in his trade, this shall be deemed a compliance with the notice :

provided, if the adverse party will swear that he verily believes that the

books contain entries material to him which do not appear in the transcript,

the court will grant him a commission to be directed to certain persons

named by the parties and approved by the court, to cause the adverse party

to produce the book or books required, (he being first sworn that the book

or books produced is or are all that he has that answer to the description

in the notice,) and to examine said books and to transmit to the court a fair

statement of the accounts between the parties, under their hands, sealed and

transmitted, as on other commissions, which statement, when received, shall

be deemed a sufficient compliance with the notice.

60. All notices, required to be given to any officer of the court, must be

m writnig.

SEC. XXIII. NEW TRIALS.

61. A motion for a new trial, shall not operate as a supercedeas, unless

an order to that effect be entered on the minutes; and in every application

for a new trial, a brief of the testimony in the cause shall be filed by the

party applying for such new trial, under the revision and approval of the

court.

SEC. XXIV. PROCHEIN AMI.

62. No prochein ami shall be permitted to institute any personal action, in

the name and behalf of an infant, until such prochein ami shall have entered

into sufficient bond to the governor of the state, for the use of the infant and

his representatives, conditioned well and faithfully to account of and con-

cerning his said trust, which bond may be sued by order of the court in the

name of the governor, and for the use of such infant; and such bond shall

be filed in the office of the clerk of the court in which the suit may be com-
menced.

SEC XXV. RECOGNIZANCES.

63. All recognizances taken by the clerk for the appearance of either

parties or witnesses, shall be written in a book for that purpose, separate

and distinct from the minutes, to which he shall affix an alphabetical index.

SEC. XXVI. SCIRE FACIAS.

64. Writs of scire facias, issued to revive judgments, shall be returnable

to the next superior court of the county where the defendant or defendants
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reside, under the following regulations, viz : The party suing out such writs

shall procure a full exemplification of the record of the judgment, which
shall be sent to the clerk of the superior court of the county where the scire

facias is made returnable, and filed with the same, whereupon judgment
may be revived on such exemplification, in like manner as if the original

judgment had been recovered in the county where the scire facias is made
returnable.

65. A suggestion of the death of either party, for the purpose of enabling

the survivor, or the representatives of such deceased party to issue scire

facias to revive, may be made either in term time or in vacation ; in either

case the order for issuing the scire facias shall be of course, and be granted

by the clerk ; and such suggestion, and the order thereon, shall be filed

among the proceedings in the cause.

SEC. XXVIl. SIGNING JUDGMENTS.

66. In ail and every case when a verdict has been obtained at common
law, and an appeal entered without judgment signed upon the said verdict,

iudament shall not afterwards be sio-ned further back than the lime of dis-

posing said appeal.

SEC. XXVIII. SUBPCENA,

67. Subpoenas duces tecum may issue against third persons without order,

at any time upon application to the clerk.

SEC. XXX. SURVEYS.

68. County surveyors are required to deliver copies of re-surveys, by

them made, to each of the parties concerned, upon their application, and at

their own proper costs, within ten days after such application is made, and

the survey, or executing a survey shall be bound to attend court to prove

the same, and shall be allowed i\\e per diem pay of a witness attending upon
subpoena.

69. Surveys of lands in any quantity of two hundred acres, or less, shall

be laid down by a scale of ten chains to the inch ; and over that quantity,

by a scale of twenty chains to an inch.

70. No survey made under the rule of court, shall be received in

evidence, unless it appears that at least ten days' notice of the time of com-
mencing such survey was given to the opposite party, by the one who offers

it in evidence.

71. Every surveyor shall represent on his plat, nearly as he can, the dif-

ferent enclosures of the parties, and the extent or boundaries within which
each party may have exercised acts of ownership.

72. After a cause has gone to the jury, and any evidence been heard in

it, neither party shall be allowed to make any objection to a rule of survey,

made in the case or the manner in which it may have been obtained, or

the survey executed.

73. Either party, in actions of ejectment, shall be entitled, as matter of

right, to a rule of survey, upon application to the clerk in vacation.

SEC. XXXI. WITNESSES.

74. Witnesses shall first be examined by the party introducing them, then

cross-examined by the adverse party ; further examination shall not be had,

but by leave of the court first obtained, and then only upon the declaration
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of the attorney or witness, that a material fact has not been stated, to which

all further inquiries shall be directed ; and in all cases in which more than

one attorney is retained on either side, the examination and cross examina-

tion shall be conducted by one of the counsel only, and at the opening of

the case, both parties shall state to the court, to which attorney the exami-

nation and cross-examination of witnesses is confined.

Rules in Equity.

1. When a bill has been sanctioned and filed, and the usual process taken

out and served or advertised according to the rules of court, and no an-

swer shall be filed within the time allowed, if the defendant or defendants

still remain in contempt at the next term thereafter, so as to entitle the

complainant to have his bill taken pro coiifesso, the order shall be made by

the court, on application of the complainant ; but such order shall only

operate as an interlocutory decree, which shall entitle the complainant to

have his cause submitted ex parte to a jury; provided always, that if the

complainant or complainants shall swear or affirm, that the answer of the

defendant or defendants, to the whole or part of the charges contained in

the said bill is absolutely necessary, and that without such answer, he, she,

or they cannot support the truth of his, her, or their allegations, the court

may permit such complainant or complainants to make a special oath or

affirmation (as the case may be) of what he, she, or they know or believe

the said defendant or defendants could or ought to answer, and such oath or

affirmation may be given to the jury, together with the bill and other proof.

2. When a defendant or defendants reside out of the county in which a

bill originates, and is sanctioned, which fact must be verified by affidavit,

the court, or judge at chambers, shall pass such order for appearance and
answer as the distance of the defendant's residence shall warrant, service or

publication of which order, according to the exigency thereof, shall be

deemed a sufficient service to compel an appearance ; and subsequent pro-

ceedings shall be the same as if the defendant or defendants had been served

with process by the sheriff of the county, where the subpoena is made re-

turnable. And if it shall appear by affidavit that a defendant is absent

from this state, or cannot be found therein, service may be effected by pub-

lication in a public newspaper, upon the order of the court, requiring him
to appear and answer the complainant's bill, in such time as the court may
direct.

3. A plea or demurrer, in part or to the whole of a bill, shall be filed at

return term, and shall be argued during the term, or upon motion and cause

shown at such other time as the court may direct. The court will, how-
ever, in its discretion, upon sufficient cause shown, grant further time for

filing such ylea or demurrer, and such order shall express the time within

which the same shall be filed, and the further time thereafter, within which

it shall be argued or be considered as dismissed. And notice in writing of

the filing of suchpZe« or demurrer, shall be given to the adverse party or his

counsel at the time of filing thereof The defendant or defendants in any

bill in equity, may demur, plead and answer at the same time, at the first

term ; the demurrer
,
plea and answer may be separately disposed of in their

order, but the filing of the plea or answer, shall, in no case, operate to over-

rule the demurrer.

4. All answers shall be filed within four months after the adjournment of

the court, to which the subpoena is returnable, unless further time be

granted. Exceptions to answers must be filed before the hour for jury

business on the second day of the term thereafter, or said answers will be
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deemed sufficient ; and if such exceptions shall be sustained by the court,

the defendant shall perfect his answer within such further time as the court

may order. But if said amended answer be defective, the defendant may be
punished as for a contempt, and shall pay all costs that have accrued up to

the time of filing such defective answer. Nothing in this rule shall be con-

strued to prevent the respondent from filing his answer at any time after the

filing a bill for injunction, against him, and moving the judge at chambers,
who granted the bill for the dissolution of the injunction, if the equity of
the bill shall be sworn off by the answer. But in such cases a rule nisi

stating the grounds of the application, and fixing the time and place of hear-

ing the motion, shall be served upon the complainant at least ten days be-

fore the hearing of any such motion; and the judge shall have power to

order such amendments as are usually made in open court, and to hear and
determine exceptions to answers.

5. A general replication to the answer shall be filed, and what is admitted

in the answer shall remain admitted, notwithstanding such general replica-

tion. No special replication shall be received, but the complainant may,
by his replication, controvert any part of the facts stated in the defendant's

answer, if he will admit the rest to be true ; and such replication shall be
confined to the particular matter controverted, and the defendant shall only

be obliged to produce proof of such controverted matter. In either case,

the cause shall be at issue after replication filed without rejoinder.

6. In trials in equity, the jury shall be taken from the panel of the grand
inquest, in the manner prescribed by law for the selection of special jurors,

7. When a bill praying an injunction is presented to the judge for his

sanction, there shall be annexed to it the clerk's certificate of payment of

costs, and security being given as required by law; and on application to

the judge, additional security may be ordered if circumstances require it.

All injunctions shall be granted until further order had thereon.

8. That an injunction shall not issue to stay proceedings at law in any

action in which a verdict shall have been given for money, unless a sum of

money equal to the amount which the party applying for the injunction

acknowledges to be due, is deposited with the clerk of the court, to be paid

to the adverse party, and a certificate of such payment shall accompany the

bill.

9. When either party in a suit at law shall be desirous of obtaining the

interposition of the court, in the exercise of its equitable jurisdiction in the

prosecution or defence of said suit, the application therefor shall be by bill,

which may be sanctioned by the judge, upon such terms as shall seem just

and reasonable; and no bill to enjoin an action at law shall be sanctioned

by the judge, unless the same shall be presented in time to be made return-

able to the reorular trial term of the case, next after the sanction of the bill,

unless good cause to the contrary, to be judged of by the Chancellor, shall

be shown in the application for the bill, and be sworn to by the party.

10. Commissions shall be issued, returned and published, and notice of

interrogatories given in like manner as in cases of common law; and the

like rules shall be observed on application for continuances.

11. The oath or affirmation of a defendant to his or her answer, shall be

in the following form: "You, A. B., do swear, or solemnly, sincerely and

truly declare and affirm, (as the case may be,) that what is contained in

your answer, as far as concerns your own act and deed, is true of your own
knowledge; and that what relates to the act or deed of any other persons,

you believe to be true."

12. Bills may be revived by petition to the judge at chambers, or at a

term time ; and upon the presentment of a petition for that purpose, an order

for the revival of the bill nisi causa, on the first day of the term next there-
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after shall be passed, a copy of petition, and order shall be served by the

sheriff on the defendant, at least twenty days before the meeting of the said

court. No bill or subpcena will be required.

13. When a case in equity shall be tried by a jury, who shall render a

verdict for a specific sum, a decree shall be entered for such a sum, and

such execution may be issued thereon, as if the cause had been decided at

common law. Where the finding of a jury is special, and requires the pay-

ment of money, and some duty to be performed, the sura so found may be

recovered in the manner herein before provided ; and such duty shall be

enforced by the court by attachment for contempt or otherwise, according

to the course of proceedings in equity.

14. The clerk shall' keep a docket for equity cases, distinct and separate

from the causes at common law, in which shall be registered the names of the

parties, and titles of all bills, at the time of filing the same, with notices of

the pleadings and orders in the cause up to the final decree.

15. In all cases where the parties go to trial upon the bill and answer

alone, the complainant's solicitor shall have the conclusion.

16. After appearance by the party, defendant to any bill in equity, by

any solicitor of this court, the service of any subpoena to make better

answer, or any rule or order of the court on such defendant or solicitor,

shall be sufficient. Service upon complainant, or his solicitor, shall in like

manner be deemed sufficient service.

17. Copies of all deeds, writings, and other exhibits, shall be filed with

the bill or answer, and no other exhibits shall be admitted, unless by order of

the court, for some special and good cause shown. The production of the

original, if not admitted by the answer, may be required on the hearing

:

and upon application to the court, or to the judge in vacation, and causes

shown, the original of any exhibit will be ordered to be deposited in the

clerk's office for the inspection of the adverse party.

18. Applications for writs of we exeat other than such as are provided for

by the act of December 6th, 1813, shall be upon bill filed, and sworn to or

affirmed by complainant, or his attorney in fact ; and such oath or affirma-

tion shall particularly state the amount of the debt claimed, and that the

sum to be mentioned is then due, and that there is reason to apprehend the

loss of the whole, or a part of said sum, if the defendant should depart with-

out the jurisdiction of the court. The sheriff shall discharge the defendant

from custody under such writ, upon his giving bond, with two good securi-

ties, (who shall be liable to be excepted to, in like manner as in case of bail

at common law,) conditioned for the payment to the complainant, his execu-

tors and administrators, of such sum as shall be decreed with interest and
costs, and further in all respects to do, conform to, and perform the decree

of the court in the premises.

19. When auditors have made up their report, the same shall be returned

into the clerk's office without delay, and shall remain open to the inspection

of both parties.

20. A docket of decrees, and also a docket of executions, or other pro-

cess for the enforcement of decrees, shall be kept by the clerk, in cases in

equity in like manner as the dockets of judgments and executions at law:

and the acknowledgments of satisfaction on decrees in equity, may be en-

forced in the same manner, and under like penalties as judgments at law.

21. The rule at common law which requires a prochein ami of an infant

to give bond to account, &/C., shall also be observed in equity.





c> ^
1

5s
1

a©
% \

g S '

1

Cousins

*

1





INDEX.

DIVISIONS.

I. INDEX TO THE INTRODUCTION,
II. GENERAL INDEX,



ADVERTISEMENT.

It is believed that the following Index will be found in practice to comprise every article

contained in the text, according to its most appropriate and natural title. One great object

was kept in view throughout the whole—not only to facilitate the reference, when it may be

appealed to in the Courts, but also to enable the practitioner, with equal certainty and readi-

ness, to recur to any legal point on which he might need the express decision of the laws,

or which at the bar it might be necessary to quote, either in argument or as authority.

But a volume of this character, which is designed as a hand-book for all officers in every

department of the public service, or who are connected however remotely with the duties

appertaining to the Government, necessarily demanded that the Index should be both ex-

plicit and minute. Therefore, without any regard to a complaint of repetition, when any

topic admitted of additional illustration or a direct reference, the theme is introduced
;

because, in many cases, the same subject in legislative language is mentioned under a dif-

ferent title ; and in those cases where it is probable that either appellative might be sought,

both are incorporated ; by which means it is scarcely possible that there is any matter really

distinct, in this whole Codification of the Laws of Georgia, which cannot be ascertained

without interruption or delay.

In conformity with these opinions, the prominent primary word will at once be discovered

upon a recurrence to the Index, and especially that which is used either in the express law,

or in its codified form—and for the sake of more distinctness in all cases, that title is quoted

in Italic letters, and in direct alphabetical order, so that it is impossible for any mistake to

arise in the search for the article wanted.

It was deemed advisable also to prefix the Index to the Introduction separate, as the por-

tions of the Juridical Code included in it comprise a variety of points of law, in some respects

distinct from the formal Statute Code of the State of Georgia. Moreover, it is proper to

remind the various official citizens, or attorneys and solicitors, or private gentlemen who

may use this volume, that if they cannot recall to remembrance the precise legal term which

they may suppose essential, yet they will be able in general to discover the information they

need, by looking at some analogous word, either under the principal or secondary classifica-

tion. It should also be recollected, that the alphabetical order is strictly adhered to in all the

derivative equally as in the primitive references, however numerous they may be ; and that

the use of the Italic letters constantly distinguishes the articles, and shows when the prior

subject is finished, and a new theme is commenced.

With this preliminary explanation, the Index is submitted with confidence that it will

receive full approbation.

November 19, 1845.



INDEX.

DIVISION L

INDEX TO THE INTRODUCTION.

.fiBBTES, advowson of, 13.

custody of, 13.

patrons of^ 13.

^bdicatlun of. the throne of Brit-
ain by James U., 19.

Abolition of military tenures, 17.

w3ct of Settlement of the British
crown, 17.

Rejournment of the continental
congress, 41.

federal congress, 46.

(Jeorgia legislature, 60.

house of re|iresentatives of
Georgia, 60.

senate of Georgia, 60.

jSdowson of abbies, 13.

Affirmation f members of the
legislature of Georgia, 59.

Allegations against Britain by the
first congress of the coIj-

nies, 33-35.

Alliances between individual
states and foreign powers
prohibited, 38-48.

Alteration of the constitution of
Georgia, 1-2.

Ameridnrnts to the constitution

of the United States, 53,

64, 55.

Amercement, mode of, 8, 9.

American citizens, security of, 55.

Appeal of congress to the British

public, 35.

of death by a woman, 11.

to congress from the individual

states, final, 39.

Apportionment of representatives

by the census of the Uni-
ted States, 44.

Approbation of the governor of

Georgia to legislative pro-

ceedings, 65.

Appropriation of money by the

congress of the United
States, 48.

by the Georgia legislature, 62.

Armies raised by authority of con-

gress 48.

Arms for defence allowed to Brit-

ish protestants, 19.

keeping of allowed to Ameri-
can citizens, 54.

Arrest of members of the Georgia
legislature proliibited 59.

Articles of confederation of the
United Spates, 1778,36.

authority of, 42
ratification ol, 42.

Arts, the promotion of, in Georgia,
71.

Assembly of Georgia, elections of,

by ballot, 7l).

meeting of 58
Assent of nine states requisite

for the ratification of the
constitution of the United
Stales, 53.

Assent to laws refued by the
British monarch, 33.

Assent to public measures, nine
stales required to, 41.

Assizes, adjournment of, for diffi-

culty, 8.

holding of, 8.

of darien presentment, 8.

determination of, 8.

Attainder, prohibition of 4S.

Attorney of the state of Georgia,
68.

salary of, 68.

tenure of office by, 68.

BAIL, excessive, prohibited, in

Britain, 18, 19.

in the United States, 55.

Banliruptcy, law of, 47.

Banks ofriven, construction of, 9.

defending of, 9.

distraint for, 9.

makers of, 9
Barony, escheat of, 12,

service for. 12.

tenure of 12.

Karons of the five ports, 8.

Benevolences^ exactions of, 15.

illegality of, l5.

Bill of Rights, 18-20.

complaints in the, 18.

declar itions of, 19.

demands by, 20.

Bills for revenue, hy the congress

of the United States, 46.

amendments to, by the senate,

46.

origin of, 46.

Bills fur revenue, by the legisla-

ture of Georgia, 59.

amendments to, by the senate,

59.

origin of, 59.

Bills enacted by the congress of
»he United States, 46.

presentation of, to the president,

46.

rejection of, by the president,46.

rules concerning the, 47.

Bills passed by the legislature of
Georgia, 59.

revision of, by the governor, 65.

rules respecting the, 59, 65.

Bishoprics, custody of, 7.

61

Boundaries of Oeorgia, 61.
Boundary of counties, alteration

of, by the general assem-
bly, 60.

provisions respecting, 61.
Boundary of Georgia, by the char-

ter of J 732, 24-26.
Bridges, construction of, 9.

distraint for, 9.

defending of, 9.

makers of, 9,

Britain, allegations against, by
Americans, 33-35.

constitution of, 17.

British Protestants, arms allowed
to, 19.

disarming of, 18.

British public, appeal to the, by
the American colonies, S3.

CAJVADA, provisions for the ad-
mission of, into the Ajneri-
can confederation, 1778, 42

.

Capitation tax, regulation for, 48.
Carriages, forced service of, 10.
payment for, 10.

Carts, taking of for the king, 10.

Castle, purveyance for a, 10.

seizures of property for, to be
promptly paid. It).

Castle ward, distraint for, 10.

exemption from, 10.

Census of Georgia, authority for,

62.

periods of, 63.

Census of the United States, ap-
portionment of repreeenta-
tivesin congress by the, 44.

peri dical time for, 44.

Charta, Magna, the, 1225, 5-15.
confirmation of liberties by, 5.

grant of, 5.

ratification of, 14.

subsidy granted by, 14.

Charter of the liberties of the
forest, 14.

of the province of Georgia,
20-3>.

boundary by the, 25.

corporation of, 21-24.
election of members of the eof-

poration, 27.

grant of corporate powers by,

lands granted by, 28
laws !>uthorized by, 26.

nomination of officers by the
king, 31.

officers appointed by the corpo-
ration, 26.

ordinances authorized by, S6.
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Charter^ quorum ofcorporation,30
Statutes authorized by, 26.

Charier, the great. 5-15 ; refer to

C/iarla, Magna.
Cities, cusltima and libertiea ofj

confirmed, 8.

Citizens. American, secilrity ofj 55a

Clerks i>f Courts, in Georgia, 69.

election of, 69.

Coins, regulation of, by congress,

duiing the confederation,
4 ».

under the federal constitution,

47,

Commander-in-Chief, the, of the
colony of Georgia, 31.

of the slate of Georgia, 65.

Commerce, regulation of, by the
confederation of the Uni-
ted States, 1778,38.

by the federal government, 47.

treaties concerning, 39
Commission for forced loans, 15.

unlawfulness of, 15.

" Committee uf the States," 1778,
40-41.

authority of the, 42.

power of the, 41.

restrictions on the 41.
" Common Law, ^' suits at, 55.

rules of, obligatory. 55.

trials at. by jury, 55.

Common Picas, the British court
of, stationary, 8.

C&mpensation for public duty 8.

the governor of Georgia. 63.

judges of the state of Georgia,
68.

judges of the United States, 51.

members of congress, 46.

officers of the state of Georgia,
66.

president of the United States,

5'J.

Condemnation of citizens by law,
12.

by the peers, 12.

unlawful without, trial, 12.

Confederation of 1778, articles of,

36-43 ; refer to Articles of
Confederation.

Confirmation of liberties, general,
5.

Confirrration of the liberties of
boroughs, 8.

cities, 8.

five ports, 8.

London, 8.

towns, 8.

Congress, the adjournment of, 46.

appeal <«f to Britain, 35.

apportionment of the, 44.

armies raised by authority of,

48.

contracts made by, valid, 42-53.
delegates for, 37.
power of, 47.

representatives in, 44.

restrictions on the confedera-
tion, in, 41.

restrictions on the federal, 54,
55.

vacancy of representatives in,

44.

Constitution ofBritain, documents
on the, 17.

Constitution of Georgia, the, 50-
75,

alteration of, 72.

dmcndment in, 73,74.
appendix to, 73.

oath of office required by, 75,
Constitution of the United States.

the, 43, .55.

amendments to, ,54, 55.

courts authorized by, 51.

executive power crea'ed by, 48.

judicial power granted in, 51.

legislative power enacted by.
44.

Constitution of the United States,

ratification ol. 53.

Continental Congress, articles of
confederation of, 36,43.

adjournment of, 41.

contracts by, valid, 42.
delegates to, 37.

jurisdidion of, 42.

principles of 37.

power of. 39 40.

ratification of the articles by,
42

restrictions on, 41.

Continuance in office in Georgia,
7(1.

Contracts made by congress,

valid, 42-53.
Contradiction to the British laws

and statutes, by James II.,

19.

Convictions on impeachments, by
congress, 45.

release from, in Georgia, 71,

Corporation of xhe colony ofGeor-
gia, 21 ; refer to Charter

of the province of Georgia,
Corruption of juries in Britain,

by James II.. 18.

Counterfeiting of coin and securi-

ties of the United States,

47,

punishment for. 47.

Counterfeiting of the great seal of
Georgia. 75.

Counties in Georgia, boundary of,

61.

alterations of, by the general
assembly, 61.

County Courts in England, hold-
ing of, 13,

times of, 13.

County Courts in Georgia, 67.

Courts for ecclesiastical causes in

England, 18, 19.

Courts in Georgia, clerks of, 69.

election of, 69.

inferior, 67, 65.

justices', 68.

of ordinary, 68.

of register of probates, 68.

power of, 67.

sessions of, 67.

superior, 68.

supreme, 67.

Court of the United States, the, 51.

judicial power of, 51.

restrictions on, 51, 55.

Criminal cases in Georgia, 67.

jurisdidion over, 67.

Criminal prosecutions in Georgia,

rules for, 55.

Crown Pleas in Enijland, prohibi-

ted to be held by the offi-

cers named 9.

Cruel punishments unlawful, in

Britain, 18, 19.

in the United States, 55.

Customs of cities in England con-

firmed by the great char-

ter, 8.

DARIEN' presentment, assizes

of, 8.

determination of. 8.

Day of election for electors of
president and vice presi-

dent, 49.

Death, appeal of, by a woman, il.

Debt, imprisonment for, abolish-

ed in Georgia, 71.

Debtor., a, to the kmg in England,
payment by, 9,

XJfi&fors, fraudulent, 71.

Debts, contracted by congress,
valid, 42, 53,

Declaration of Independence, the,

33, 36.
^

pledge to, 35.

signatures to, 35, 36.

Defending of banks, 9.

Defrayment of ihc public expendi-
tures by the confederation,
39.

by the federal government, 47.

Delivery of fugiHi^es among the
states, 52.

Departments of government in

Georgia 56.

Dispensing wWhhiv/ahy the king
of Britain, 18, 19.

Direct taxation, rule of, 48.

Dispossession of lands in England,
without law, 16.

Distraint for undue service pro-
hibited, 8.

Divorces in Georgia, rules for, 69.

Domrr of Castle-ward, in Ei.glandj
10.

Donations by the general assem-
bly of Georgia, restriction

on, 62.

Duties on imports, by the confed-
eration, 39.

by the federal congress, 48.

ECCLESIASTICAL CAUSES,
in Britain, courts of, tyran-
nical, 18, 19.

Edwakd I , confirmation of the
great charter l)y 5.

Election of governor of Georgia,
63.

judges of Georgia, 67.

justices of the peace in Geor-
gia, 68.

members of parliament in Bri-
tain, 19.

members of the general assem-
b'y of Georgia, 69

military officeis in Georgia,
70.

president and vice president of
the United States, 49.

representatives to congress,
45.

senators to congress, 45.

the corporation of Georgia, 27.
validity of, for congress, deci-

ded upon by eacli house, 45.
Elections in Georgia, 63.

by the general assembly, 70.

Electors of president and vice
president, of the United
States. 49.

day of the election of, 49.

Embassies to foreign powers from
any individual states pro-
hibited by the confedera-
tion, 37.

unconstitutional under the fed-
eral government 48.

Emigration to the colony of
Georgia encouraged. 28.

English Constitution, the, 17.

Enumeration of rights in the
constitution ot the United
States, 55.

Equal rights of American citizens
in every state, guarantied
by the confederation, 37,
5^.

under the federal government,
52.

Equality of religious denominations
in Georgia, 71.

Escnaae in England, 11.

Establishment of religion in Geor-
gia prohibit' d. 71.

Establishment of religion in the
United States unconstitu-
tional, 54.

Excessive bail prohibited in Bri-
tain, 1>^, 19.

in the United States, 55.

Excessive fines illegal, £5.

Executions without law in Eng-
land, 16.

Executive power of Georgia, 63.

the United States. Ai

Exemption fom punishment in

England illegai, 17.
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Exercise of religion, freedom of, in

Geor.iii, 71.

right of, in the United States,
54.

Expenditures, public, the, liquida-

tion of, by the confedera-
tion, ay.

by tlie I'ederul congress, 47.

Ex post facto laws in Georgia for-

bidden, 70.

Ex post faclo laws in the United
States nnl.iwful, 48.

Extinction of Indian Titles to

hinds in Georgia, 61.

FAITH line to public records

throughout the United
Slates, 5-2.

Federal Congress ; refer to Con-
gress.

Felon^s lands, a. AeVivery of, by tlie

king of England, 10.

tenure of, 10.

Felony, effect of the conviction

of, in Georgia 60.

punishment of, by the United
States, 47.

Ji'tnes, excessive, l^, 19.

grants of, illegal, 20.

unconstitutional, 55.

Five ports, bi>rons of the, 8.

Forfeitures grants of, void,^
Frank-pledge, 13.

Fraud by debtors, 71.

Freedom, coniradictio s lO, 19.

ofeleciions destroy<'<l, 18.

removal by iiijzens,37.

speecli in jmiiriment, 19.

speech in the United Siates,

the press in Georgia, 70.

the press in the United States,

54.

F-equent parliaments, 20.

Fugitives, delivery of, 52.

escape of, 52.

OEORGE II., charter of Geor-
gia by, 20.

Georgia, boundary of, 24, 61.

census of, 62. Ii3.

charter of, 20-32.

counterfeiting of the seal of,

75.

executive power of, 63.

general assembly of, 58.

government of, 56.

governor o. 63.

approbation of, to legislative

proceedings, 65.

great seal of, 73
judicial power of, 66.

legislaiure of, 58.

a<l journment of, 60.

affirmation of members of,59.

meeting of, 58.

power of 5r<.

proceedings of 65.

penalty for c.>unterfeiting the

seal of, 75.

signature of the governor of,

73 74.

Government according to law, 17.

republican, guarantee of, by
tlie United States, 53.

Governor of Georgia, power of,

65.

signature of, 73.

Grant of a subsidy to the king,

14.

Grants of land by Georgia, 28. 74.

Great Charter, the, 5, 16 ; refer

to Cluirta Magna.
Guardians of bishoprics, 7.

ecclnsiastical property, 7.

inheritances. 6.

HABEAS CORPUS, 16, 17, 48,
7i.

Heir, an, knighthood of, 6.

marriage of, 7.

wardshiii of 6.

Hknry ill., charter by, 5.

Horses seizure of, for the king, 10.

payment for the, 10.

House of Representatives "f Geor-
gia, .57 ; refer to Represen-
tatives in the General As-
sembly of Georgia.

House of Representatives of the
United States, 44.

adjournment of, 46.

apportionment of membeis of,

44.

compensation of the members
of, 46.

impeachment by the, 44.

journal of the, 45.

jurisdiciion of the, 45.

meeting of ihe^ 45.

members of the, 44.

officers chosen by, 44.

qualifications of the members
of 44.

restrictions on the, 46.

revenue hills originated in, 46.

rules of, 45.

time of election of, 45.

USABILITY of the president,

51).

vice president, 50.

Illegal prosecutions, 18.

Impeachment, power of, in Geor-
gia 58.

in tiie gpvernmcnt of the Uni-
ted Slates, 44.

Importation of goods, 39, 44.

of slaves into Georgia prohibit-

ed, 71.

of slaves into the United
States. 48.

Imports, duties on, by congress,

47.

Imposts of particular states pro-

hibited, 3 , 39, 48.

Imprisonment for debt in Britain,

16.

in Georgia abolished, 71.

of prelates in England, 18.

Independence, declaration of, 33-
36.

Indian Titles to land in Georgia,
extinction of, 61.

Inferior Courts of the United
States 51.

Inheritance of widows, 7.

Injury to slaves, 71,

punishment for, 71.

Inquisition of life, 11.

of a memi)er of the body, 11.

JOURJSTALS of Congress, 45.

ihe general assembly of Geor-
gia. 59.

Judges of Georgia, 66,

appointment of, 66.

power of, 69.

salary of, 68.

Judges of the United States, 51.

appointment of. 51.

jurisdiction of, 51.

restrictions on, 51.

Judgment on impeachment, effect

of, by congress, 45.

. release from, in Georgia, 71.

Judicial power of Georgia, 66.

Judicial power of United States,

51.

extent of, 51.

Juries, coriuption of, in Britain,

18.

Jurisdiction, original, of the su-
preme court of Georgia. 66.

supreme court of the United
States, 51.

Jurisdiction, territorial, 40.

Jurors, qualifications of, in Bri-
tain. 19.

Jury, trial by. in Georgia 70.

throughout the United States,

51,55.
Justice, deferring of, 12,

sale of, in England, 12.

justices in the inferior courts iu
Georgia, 68.

powers of. 68.

Justices of the Peace in Georgia,
election of, 6f.

powers of, 63
KIJ\rG, the, barony taken by, in

escheat, 12.

char ers of advowson by, 13.
court of 8.

debtors to. 9.

felons' lands held by, 10.

relief of the tenant of, 6.
subsidy granted to, 14.
sureties to, 7.

tenant of, 6.

tenure from, 12.
W'dow of, 7.

LAJfD, dispossession of, 16.
Lands, alienation of, 12.

of a ward 6.

Imw, wager of, 11.

Laws by the congress of the Uni-
ted States. 47.

dispensing with, by the British
king, 18, 19.

suspension of, 18, 19, 33.
League between the American

states, 3fi.

Legislation, exclusive, of congress
over the District of Colum-
bia, 47.

Legislative power of congress, 44.
of Georgia, 56.

Legislature of Georgia, 56.

power of, 5B.

privileges of, 56.

punishment by, 59.
qualifications for, 58 ; refer

to Representatives in ihe
General Assembly of Geor-
gia, and Senate of Georgia.

Levying of money by royal prero-
gative in Britain, L-', 19.

Liberties, confirmation of, 5.

Liberties of boroughs, 8.

cities, 8.

five pons, 8.

London, 8.

towns, 8.

Liberty, principles of, 33.
Literature in Georgia, encourage-

ment of, 71.

Loans authorized by congress, 47.
forced, in Britain, 15.

London, free customs of, 8.

liberties of, 8
MAGJSTA CHARTA. the, 5-15:

refer to Cliarta, Magna.
Majority of the corporaUon of

Georgia, 24.

Martial law illegal, 16.

Measures of goods, uniformity o«
11.

Merchant strangers in England, 12.
Migration of persons to the Unit-

ed States, 48.

Military tenures, abolition of, 17.

Militia of the United States, re-
gulations of. 47, 55

Militia officers in Georgia, 70.
commission of, 70.

courts martial on, 70.

election of, 70
removal of, from rank, 70.

Money, drawn from the treasury
of Georgia. tl2.

treasury of the United States
48.

'

unlawful levying of, in Britain,
18, 19.

Mortmain, bequests to convents
by, unlawful and void, 13.

J^AT URALlZATIOJ\r of citi-

zens. 47.

.ATavy of the United States, 47.

J^ew states, admission of; into the
federal union. 52.

J^obility, titles of, unconstitution
al, 1>A.
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OJiTH of of^ce, general, in Geor-
gia, 75.

governor of Georgia, 64.

president of tlie United States,

50.

representatives in congress,
53.

representatives in the general
assemhly of Georgia, 60.

senators in congress, 53.

senators in the general assem-
bly of Georgia, 60.

Orders of the congress of the
United States, 46.

general assembly of Georgia,
65.

Original jurisdiction not in the
supreme court of Georgia,
66.

of the suprpme court of the
United States, 66.

PATEJsTTS taws concerning, 47.

Patrons of Abbies, 13.

Payments of money by collectors
in Georgia, 70.

Peace made by congress, 47.
Persons, security of, 55.
Petit Sergeantry, 11.

Petition against arbitrary oppres-
sion, 17

Petition of Right, 15.

Petition, right of, in Biitain, 19.

in the United States, 54.

Petitions to Britain by the Ameri-
can colonists for redress
vain, 35,

Piracy, punishment of, 47.

Pleas of the British crown, hold-
ing of, 9.

Post Offices and Post Roads, estab-
lishment of, 47.

Powers of Congress, 47 ; refer to

Congress.
of the corporation of the col-

ony of Georgia to make
ordinances, 24.

general assembly of Georgia,
60.

senate of Georgia, 57.
senate of the United Slates,

45,

Powers reserved to the respective
states, 55.

^'Pracipi in capite,^' writ of, 11.

not grantable, 11.

President of the senate of Geor-
gia, 57.

of the senate of the United
States, 45.

President of the United States, 48.

commander-in-chief, the, 50.

compensation of, 50,

death of, 50.

duty of, 50.

election of, 49.

impeachment of, 50.

inability of, 50.

oath of, 50.

power of, 50.

punishment of, 50.

qualifications of, 49.

resignation of 50.

Press, freedom of the, in Georgia,
70.

throughout the United States,
54.

Principles of Liberty, 33.

Privileges of congress, 45.

general assembly of Georgia,
58.

Prohibitions to the individual
states, 48.

Property, private, security of, 55.

Punishment of civil officers of the
United States 51.

counterfeiting coins and securi-

ties of the United States,
47.

counterfeiting the great seal of
Georgia, 75.

Punishment of felonies on the high
seas, 47.

of piracy, 47.

respecting slaves in Georgia, 71.

treason, .'>2.

Punishments, cruel, in Britain, 19.

in the United States unconsti-
tutional, 55.

Purveyance for a cnstle, 10.

Q,UALIFICATIOJVS (or govern-
or of Gforgiii, 61.

representatives in congress, 44.

representatives in the general
assembly of Georgia, 57.

senators in congress, 45.

senators in the general as-

sembly of Georgia, 56.

Quartering of Soldiers in Britain
oppressive, 16, 18.

in the United States, regula-
tions for, 54.

RATIFICATIOjY of the bill of
rights, 20.

confederation of the United
States, 42.

constitution of the United
States, 5?.

magna charta, 14

Reconsideration of Bills returned
by the Governor of Geor-
gia to the general assem-
bly, 65.

the president to congress, 46.

Records, public, faith in, 52.

Relation o\' tin; states, under the
confederation, 36.

Religious rights m Georgia, 71.

the United States, -A.

Religious test, a, unconstitutional,
53.

Removal of citizens, 37.

Representatives in congress, 44.

ap])ortionment of, 44 ; refer to

House of Representatives of
the United States.

Representatives in the general
assembly of Georgia, 57.

adjournment of, 60.

election of, 57.

excluded from other civil offi-

ces, 46.
exempt from arrest, 59.
impeachment by, 58.
journal of, 59.

jurisdiction of, 58.

meeting of 53.

number of, 57.

oaih of, 6(J.

officers chosen by, 58.

power of 58, W, 61,

privileges of, 58, 59.

punishment by, 58,

qualificati'ns of, 57.

restrictions on, ^8.

revenue bil's originated by, 59.

rules cf, ,59.

term of service of, 57.

vacancy in, 65.

Republican government guaran-
tied to the United States,
53.

Resolutions of Congress, approval
of by the President. 46.

general assembly of Georgia,
sanction of, by the govern-
or, 65.

Revision of bills by the governor
of Georgia. 65.

constitution of Georgia, 69.

Rights, bill of, l8-->0.

Rules of congress. 45.

general assembly of Georgia,
58, 59

SjiLARY of judges of Georgia,
6-<.

the United States, 51.

Salary to the corporation of the
Ciiloiiy of Georgia illegal,

23
Science promoted by Georgia, 71.

Seal of Georgia. 66.

counterfeiting of, 75.

Secretaries of the governor of
Georgia, 66.

Secretary of state of Georgia,
salary of, 66.

Security of persons and property,
55.

Seminaries for the arts and sci-
ences established in Geor-
gi.. 71.

Senate of Georgia, 56.

powers of, 57.

president of, 57.

qualifications for, 56.

Senate of the United States, 44.
adjournment of, 46.

com[)ensation ofmembers of, 46.
election of, 45.

journiil of, 45.

members of, chosen by the state
legislatures, 44.

powers of 45.

president of, 45,
qualifications for, 45.
rules of, 45.

vacancies in, 45.

Senators of ihe United States ex-
cluded from all other civii
offices, 46.

Service, ancient, distraint for, 8.

Sheriff, term of in England, 13.

Sheriffs of Georgia, (i9.

Slaves, em-incipation of, 71.
importation of, 71.

killing of, 71.

maiming of, 71.

removal of, 71.

Soldiers, quartering of. In Britain.
16. 18.

upon American citizens, uncon-
stitutioni], 54.

Solicitor General of Georgia, 68,
compensation of, 68.

term of service of, 68.

Standing army in Britain illegal,

18, 19. ^ "

State, forces of a, under the con-
federation, 38.

State papers, 5-75.

States, committee of the, 40, 41 ^

refer to Committee of the
States.

Strangers, merchant, in England
12.

Subsidy granted to Edward I., 14.
Superior Court of Georgia, 67.
judges of, 67.

jurisdiction of, 67.

rub 8 of, 67.

Supreme Court of Georgia, 6G.
judges of 66.

jurisdiction of, 66.

rules of, 66.

Supreme Court of the United!
Stites. 51.

jurisdiction of the, 5'.

Supreme law of the land, 53.
Sureties to the king of England, 7.

Surveyor General of Georgia, 66,
salary of, 66.

Suspension of laws by the British
king, 18, 19

in the American colonies, 33.
TAKIJ^TG of property by the

king of England by force^
10.

carts, '0.

horses, 10.

wood, 10

Taxation, direct, in the United
States, 47.

Taxes of the United States, 47.
upon tr.idf between the states

prohibitod 4-<.

Tenant of the king of England, 6.
Tenure of the king by knight's

service, 1 1.

in socage, 1 1.

Territorial jurisdiction, 40.
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Territories of the United States,
52.

jurisdiction of congress over
the, 52.

Titles of nobility in the United
States unconstitutional, 48.

Towns, customs and liberties of,

confirmed, 8.

Treaties, separate, between two
states unconstitutional, 38

TythinsT, customary, keeping of,

1,3.
(/J\riOJ^of the American states,

36.

rA 'AJ^CfES in Congress, 44,45.

Vacancies of office in Georgia,
filling of, 64,65.

Vessels of tVar during peace for-

bidden by the confedera-
tion, 38.

Votes of Congress, approbation by
the president, 46.

general assembly of Georgia,
sanction of, by the govern-
or, 65.

JVAOEROFLA fV(\\sa.noweQ 11.

fVar, declaration of, by congress
only, 47.

prohibited to be engaged in by
separate states, 3d.

Wards, guardians of, 6.

inheritance of, 6.

lands of, 6.

waste of, 6.

Wears, extirpation of, 10.

Widow of the king, 7.

Widows, inheritance of, 7.

marriage of, 7.

quaientine of, 7.

Witness, sufficient required, 11.

Woman, appeal of, on death, 13.

Wood, taking of, fur tiie king, 10.

Writs of election in Georgia is-

sued by the governor, 65.



DIVISION II.

GENERAL INDEX.

^SATEMEJVT of letters of ad-
ministration, 462,

letters testamentary, 462.

nuisances, 749.

proceedings, 573,
suits against administratrix,

46'.

suits against executrix, 4G2.

^bbies, -Miowson of, J3.

custody of, 13.

patrons of, 13.

Abdication of the throne of Bri-
tain by James II., 19.

Abercorn Creek, tax on the lands
above, 124.

Abettors of Clime, 702.
Abolition of military tenures, 17.

Aborigines exempt from the dis-

abilities ofpersons of color,

833.

Absence of seven years beyond
seas, 682.

Abuse of slaves, 77").

Abuses by administrators, 477.

executurs, 477.

guardians, 477.

Academicus SenaUis, ofthe univer-
sity of Georgia, 189; refer

to Senatus Academicus.
Academies— 176-186.

accounts, two copies to be fur-

nished by the trustees, 180.

annual payments to, 180.

appropriation of confiscated
property for, 176.

appropriation of county surplus
funds for, 179.

appropriations, special, for, 178.

arrearages, settlement of, 183.

dividends for, and distribution
of, 179.

endowment of, 176.

general fund for, 179.

general distribution of, 179.

lots reserved for, 178.

moneys of, to be paid 1o the
trustees, 186.

moneys, penalty for witholding
of, Is6.

poor scholars to be reported,
183.

proportion of money for each
county, 175.

trustees of, 18J.

Academy, lands of, exempt f.om
taxation, 132.

lots, fees for grants of. 142.

./icceptawce of bills by underwriting,
438.

full satisfaction for debt, 438.

of sur|)lus revenue from the
general government, 140.

appropriation of, 141 ; refer to

Surplus Revenue.
Accessories in crimes, 703.

after the fact, 703.

before the fact, 703.

in felony, 307.

in infanticide, 707,

in military disobedience, 245.

in petty treason, 308.

punishment of, 703.

Accidental crime, 702.

Accidental fire, no waste by, 61^.

Account book ofthe governor, 117.

by administrators, 477.

by executors, 477.

by guaidians, 477.

Accountability of Trustees, 311.

Accounts of estates, rendering of,

476.

neglect of, 476.

of officers, rendering of, 779.

of taxes to be kept by the treas-

urer, 117.

ofthe state of Georgia, 115-118.

abstracts of, to be laid before

the legislature, 117.

auditing of, 116.

keeping of, 1 17.

of witnesses, 584.

Accusation against slares and free

persons of color in writing,

844.

Accused, examination of tlie, 780.

Accuser, examination of the, 780.

Acre, measure of an, 387.

Act for the security ofslave prop-

erty, 1841,823.

Act of settlement of the British

crown, 17.

Action against the devisee of an
obligor, 459.

heirs of the obligor, 459.

aliening before, liability of heir

for, 460.

for damages on ejectment, 620.

Actions—537-550.

absconding debtors, 549.

administrators parties in, 549,

against administrators, not
within a year, 549.

co-obligors, 543.

copartners, 643.

executors not within a year,

549.

justices for false warrant, 773.

auditors in, 539.

bail before the commencement
of, 564.

pending, 565.

special on, 565.

before justices, 663.

brought by receivers of banks.

365.

commencement of, 543.

concerning fines, 542.

forfeitures, 542.

non-residents, 543,

damages recoverable by, 537,

disabilities in, 541.

ejectment, 539.

quiet possession for twenty
years, 540,

the barring of under claim-

ants, 511.

exceptions in, favorable to idi-

ots, infants, and lunatics,

542,

execulois of executors by, 537.

infants by procliein ami, 537.

joint contractors, 543.

judgment on, 539,

account against baiUfTs. 539.

against executors, 539.

limitation of, 539,

not abated by death of the par-

ties, 549.

Actions not abated by marriage of
feme sole, 537.

omission of names of parties in,

543,
parties in, 537,

personal cases, 541, 597.

property in judgment, by, 543.

securities, 542.

special bail on, 565.

special defence not necessary,
546.

trespass, costs for, recoverable,
538.

on agreements, 538.

on bonds, 538.

covenants, 538 ; refer

Proceedings on Actions.
Acts, malicious, 765.

of mischief, 7H5,

Actual service of militia, 251.
Adjournment of the coatineutel

congress, 41.

federal congress, 46.

Georgia legislature, 60.

House of representatives in
Georgia, 60.

Senate ofGeorgia, 60.

Admeasurement of dower, 433.
fire-wood, 892.

land, 387.

Administering of medicine bj
slaves prohibited, 812.

Administration of an estate by the
clerk of a court, 474.

of a will, 464.

fraudulent obtaining of, 472.
grant of, with will annexed,

472.

letters of, 468, 469.

title by, 464.

on the estate of Indians prohib-
ited. 321.

Administrator, accountability of,
475.

appointment of, 473,
bond of, 4G9, 473.

claims against, 482.

compensation of, 474. 430.

de bonis non, 473.

dismission of, 487.
duty of, 474, 475.

evidence of office, 474.
liability of, for neglect, 476.
mismanagement of, 478.
non-resident, 478.

oath of, 4C9, 473.

of a will, 469.

removal of, 478.

revocation of letters of, 479.

sales by, 481.

security by, 474.

sureties of, 471.

titles executed by, 483.

with will annexed, 572.

Administratrix of an estate, mar-
riage of 469.

Admission of oral evidence, 589.

of parents to the distribu^ ion of

a child's property, 466.

of probate of wills 46 i.

Adoption of Rnglish law, 93.

Adultery, forfeit of dower by, 436.

punishment of, 742.
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Mvancement of property to chil-

dren, 457.

less tliuii full portion, 467.

Advertiding of runaway slaves by
a justice, 822.

by a sherirt', o2'2.

of cattle, e71.

go.it3,87l.

hogs, a7l.

sheep, 871.

Advowsun of abbies, 13.

AJidavit ot app icant for a color-

ed person's freedom, 804.

.3j^<fautts concerning partnerships,

374.

Affirmation of defendant to an an-
swer in equity, 954.

members of tlie legislature of
Georgia, 59.

Affirmations tulse, punishable as
p«rjuiy, 322

validity of tes iinony, 322.

Affrays, ;J74, 737.

Aged persons exempt from i)ublic

taxation, 132.

Agencies, renewal of, 157.

Agent, larceny by, 7 18.

Agents liable for the taxes of non-
resident land-owners, 156.

of vessels, bond of, for the ab-
duction or escape ofslaves,

_8j7.

liability of. for non-compli-
ance, 809.

to procession lands, 398.

Agreement between Georgia and
the United Siates, of.

acceptance of, by the United
States, 85.

Agricultural regulations, 887.
societies, 21 1.

delegates of, 21 1.

Agriculture— Board of, 210.
by-laws, 211.

corporate powers, 210.
corporators appointed, 210.
duly of the board, 2U.
meetings do. 211.
quorum do. '2\l.

vacancies do., filling of, 211.
Aiders of crime, 702.

Altamalia river, 124, 126.

lands of, i24.

tax on the, 124, 126.

Alias grants of latid, 396.

Alienations of land, 402-406.
by a w fe void, 402.

by husband and wife, 402, 405.

execution, 4j6.

nullity, 4i)i.

record, 406.

validity, 4 )5, 406.

Aliening before action, 460.

Aliens—attributes of, 3l7.
birth, 317.

descent, 317.

education, 317.

escheated property of, 491.

exempt from military duty, 318.

ineligible lo office, 319,

lands devised to, not to es-

cheat, 49i.

liable to local dut es, 319.

loans by, on mortgages, 318.

naturalization of, 319.

oath of, 3 1 9.

perishable |)ropertyof, 492.

personal property of, 318.

Allegations against Britain by the

first congress of the colo-

nists. 33-35.

Alliances between individual

states and f)reign powers
proliibiied, 38, 48.

Alteration of bank notes, 727.

roads. 878.

the constitution of Georgia,
72

the name of a partnership,

375.

Alternation ofjudges, 500.

Amendment of proceedings, 573.

after judgment, 674.

by judges, 574.

defects in form, 577.

mis^takes, official, 575.
record, 574.

without cost, 574.

without deity, 574; refer to

Pkoceedings IN Actions.
Amendments to the constitution of

Georgia. 913.

to the constitution of the
United States, 53, 54, 55.

to tlie penal code of Georgia,
794,

Amends, tender of, in trespass,

573.
Amercement, mode of, '-9.

American citizens, security of, 55.

Indians, exempt from the disa-

bilities of people of color,

83J.

Amount ofcredit to seamen, 273.

debt greater than demand,
553.

specie in banks, 354.

Animals, illegal branding of, 714.

larceny of, 7H.
Annual Inspection of militia, 243.

Publication of laws, 96,

Returns of estates, 477.

Review of militia, 243.

Analysis, general, ix.-xviii.

Annual abstracts of the books of
county treasurers, 857.

Annual bonds of packets respect-

ing slaves, 803.

regular trade's, for the abduc-
tion and escape of slaves,

808.

Annual exhibit by county trea-

surer, !'56.

of the state of the county funds,

857
Annual schedule of clerks, 511.

Answer of parties on oath respect-
ing slaves, 831.

Answer of witnesses, 585
on trials of slaves, enforcement

of, 815.

Answers in suits of equity, 953.

Answers on oath required con-
cerning claims to persons
of color, 831.

Ansroers to the plaintiff's decla-
ration, 943.

Apalachee river, lands on, 125.

tax of, 125.

Apothecaries, license of, 193.

slaves not to be employed as,

772.

Appeal by pilots, 286.

Appeal from the commissioners of
lunacy, 339.

of congress to the British pub-
lic, 35.

of death by a woman, 11.

to congress from the individual
states, final, 33.

Appeals, 600, 648, 652, 669, 6f2,
6r'9

allowance of, 600, 64H, 652, 669.

dam.'ges for, 600, 601, 648.

entrance of. 601.

indigent persons by, 600.

judgment on, 6U2.

representatives of deceased
persons by, 60i.

rules for, 942.

security on 601.

remedy of, Hdl.

severance of parties on, 601.

trial of, 649, 669, 689 ; refer

to August*. Common
Pleas; refer to Sav-vn-
NAH Common Pleas.

Appearance of owner ofadvertised
slaves, 822.

principal in suit, 783.

Appearance, continuance of, 788.
recognizance, 788.
forfeiture of, 7:8
witnesses on trials ofslaves,845.

Appendix, 913.

Applicant for a colored person's
fieedom, 803, 804.

affidavit of 8U4.
bond of, s04.

Applicant foi lands vacant, 387.
license, as peddler, 137.

to retail spirituous liquors, 863.
punishment of, for neglect, 663.
road work. 880.

Applicants for reverted lots, 143.
affidavit required from, 144.

Application for continuance ofsuit
6il.

discounts in Central bank, 217.
license to exhibit shows, 860.
license to retail spirituous

liquois, (-63.

pardon of a criminal, 798.
private way, 882.

rehearing of a decree in equity,
678.

reprieve of a criminal, 793.
writ of 7^e exeat. 9.55.

Application of the tax on show-
men, 34.5.

Applications, different, for the
same land, 389.

Appling, County of, 89.

Appointment of captains of pa-
tiols, 817.

county treasurer, 85"i.

guardian for free colored per-
sons, 8-8.

inspectors of cattl'^, 872.
masters for free youth of color,

829.

military store- keepers, 254.
notaries public, 859.
patrols by justices of the peace,

815.

Apportionment of representatives
by the federal census, 44.

Appraisers of property under will,

475, 476.

return of inventory by, 476.
Apprehended slaves. 819.

disposal of, 8i9.
'

duty of officers concerning, 820.
Apprehension of persons on Sun-

day, 822.

slaves, bl9.

reward to persons maimed when
ei'gaged in the, 821.

without a ticket, 813.

Apprentices, binding of orphanB,
328.

military service of, 257,
treat'iient of, 329.

Appropriation of county finee,

854.

county forfeitures, 854.

fines for disturbing public wor-
ship, 324.

fines from pilots, 28-*.

fines on account of offenderg,
192.

fines on account of slaves, 810.
fines on indigo weed, 8LI5.

fines respecting fees, 907.

fines respecting slaves trans-
acting business for them-
selves, 8i0.

fund from exhibitions and shows,
861.

money by the Congress of the
United States, 4.:*.

penalties for manumitting
slaves, *r86.

penalties for Sabbath-breaking,
752.

surplus revenue of the fede-
ral government, HO.

Appropriations by the state of
Georgia, 62.

assets of the Central bank, 174.
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^Appropriations by attorney-gene-
ral, 503.

bank stock, 185-

Central Bank bills, 213.

Central Bank bonds, 213.

cominon school fund, 181.

county academies, 179.

county lands for the univer-
sity of Georgia, 187.

deaf and dumb, ^05.

education fund, 178.

educati(m of poor children, 179.

education of the poor, 185.

free schools, 178.

geological survey, 211.

Georgia infirmary for negroes,
206.

internal navigation, 291.

lun ttic asylum, 200.

medical college, 197.

military equipments, 248.

redemption of bills and the Cen-
tral bank, 213.

seminaries of learning, 71.

solicitor general, 103.

surplus county funds, 179.

surjilus revenue, interest, one-
third of, 178.

town lots in Augusta, 197.

two hundred and fifty thousand
dollars for free schools.

. Western and Atlantic railroad,

229.

Arbitration. 591. 595.

awards by, 592.

corrupt, a, set aside, 591.

disputes submitted to, 591.

judgment by, 591.

railroad companies for, 592.

^irbitrations on railroad action"?,

368.

Arbitrators respecting river dam,
89d.

compensation to, 896, 899.

penalty for non-attendance, 899.

Armies raised by authority of
congress, 48.

Arms and equipments of the mi-
litii in Georgia, 240, 245.

for defence allowed to British

protestants, 19,

in the possession of free persons

of color, seizure of, 83 J.

keeping of, allowed to American
ciiizens, 54,

recovery of, .247.

Arraignment, 789.

entry on. 790.

form of, 79 J.

minor offences, 789.

of prisoners unfettered, 790.

pleading on, 79.J.

Arreararres of rent recoverable,
451.

taxes, collection of, 162.

Arrest and dis-harge, not satisfac-

tion for debt, 605
exemption from, 310.314.

ArreA of free persons of color, 842
illegal, 311.

itinerant persons, 517, 659.

lunatics 340.

members of the Georgia I'gis-

ture prohibited, 59.

offenders, 776.

persons on Sundays, 753.

seamen anicled, 273, 276.

slaves, 813, 842,

Arrests ofmilitia officers, 262

Arsenal of the United States at

Augusta, 87.

Arson, 712.

punishment of, 712.

Arson committed by a colored per-

son, 8 W.
punishment of, 639.

trial for, 839
Artful practices to defraud, 760.

Articled seamen., arrest of, 276.

Articles—Lottery, forfeited, 746.

Articles of Confederation of the
United States, 1778, 36.

authority of, 42.

ratification of, 42.

Articles, perishable, sale of, 6G6.
Artillery companies, 251
Arts, the promotion of, 71.
Assault and battery, 710.
Assaults, 710.

to spoil clothes, 710.
with intent to murder, 710.
with intent to rob. 710.

Assemblies, unlawful 737.

Assembly
f
General, ofGeorgia, 100.

elections for, 100-106.
of, 100, lu9.

by ballot, 70,

meeting of, 58 ; Refer to Elec-
tions.

Assent of nine states requisite for
the ratification of the fede
ral constitution. 53.

Assent to laws refused by the Bri-
tish monarch, 33.

Assent to public measures, under
the confederation by nine
states*, required, 41.

Assessment of damages on claims
of property, 610.

poor tax, 691.
taxes on shows, 860.

Assessments, collection of, 152.
Assets of estates unreclaimed, 4-'8.

of the Central Bank, 174.
Assignees for insolvent joint stock

companies, 370.
Assignment -execution of, 6U3.

fraudulent, 421, 422.
penalty for, 422.
void in trust, 426.
promissory notes, 440.

Assignment of dower, 433.
application for, 434.
authority for, 435
compensation for, 435.
making of, 4:i5.

time limited for, 435.
Assignment of road work, 830
Assignment of trusts, 409.
Assize, proclamation of, 307.
Assizes, adjournment of, for diffi-

culty, 8.

holding of, 8.

of Darien presentment, 8.

determin.ition of, 8.

Asylum for lunatics, 200-205^ refer
to Lunatic Asylum.

Atlantic Rail Road, 222-230; refer
to fVc.itern and Atlantic Rail
Road.

Attachment, abatement, 557,
665.

advertisement, 552, 665.
affidavit for, by non-resident

creditors, 530.
against insurance companies 556
agents, 550.

attestation, 552, 665.
attorneys, 550.
authority, 550, 551.
bail, 567.

bonds in. 550, 664.

bonds of claimant, 559, 560.
by justices, 665.

claims tried, 559, 560.

declaration filed. 553.
debts not due, 554.

defendant, 553.

pleading of, 553.

replevy by, 553.

demands, 555.

dissolution, 557
endorsers, rights of, 555.

exemptions from, 560-317,
following of property, 553.

formalities of, 555.

in the court of Savannah, 646.

issue of, 55'.

judgment, 553, 554, 559.

entry of, 555.

Attachment lands, 559, 665.
levy on, .551.

lien on, ,^^58,

no abatement of, by death 557
on land, 665.

on negroes, 665.
parties in, 558.

pending suits, 556.
personal property, 559.
property disposed of, 555.
replevy, 552.
sales under, 666.
securities, rights of, 555.
sets-off allowed, 554.
testimony of non-residents. 558.

Attainder, bills of, unconstitution
al, 48.

Attempt to assist escape from cus-
tody, 733

Attempt to assist escape from iail
732.

'

Attempt to commit bestiality, 710
crime. 797, 799.

punishment of, 799.
rape, 7U9.

rescue, 732.

sodomy, 710.

punishment of, 799.
Attempts to commit offences, 797

800.-
'

Attendance of witnesses, 584.
Attestation by consuls and vice

consuls, 405.

contracts, 4U5.

deeds, 405.

oath respecting licenses to re-
tail spirituous liquors, 864.

official acts, 405.

Attestations of official papers, 590.
Attesting of devisees of wills

where the demise is made
void, 456.

Attorney General of the state
of Georgia, 68, 202, 603.

annual report of, 502.

appropriations for, 503.
bond of, 502.

default, 502.

delmquency, 502.

duty of, 503.

respecting escheated proper-
ty, 859.

fees of, 9ti2

liability of, to damages, 503.
money reiurned by, 503.
retaining fees of, 5iJ3.

rule ol, 5U2.

salary of, 68.

tenure of office by, 68.

Attorney, power of, 4 3.

made in other states, 403.
partnerships concerning, 374.
proof of, 4(t3,

renewal of, 157.

revocation of, 404.

validity of sales by, 403.
Attorneys at law, 504-506.

admission of ciiizens as, 504.
from Alabama, 505.

from other states, 504.

from South Carolina, 504.
clerks prohibited from acting

as, 510.

contracts of, for services not
performed, void 505.

deceiving of the court by, 506.
penalty for, 506.

deposit of costs by non-resident,
506.

fees of 506, 642, 650, 902.

for Central Bank, 218.
liability of for costs from neg-

lect, 505
for costs of absent clients,

505
for costs when no property i«

found , 506
for neglect, 5 5.

for taxes of non-resident land

owners, 156.
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^Worney^ at Zaio, liability for trans-
fer of notes, 505.

of obligations, 505.
license fee of, 505.

maintenance of, 507.

privilege of, 506.

prohibition of, from pleading,
506.

rules of court concerning, 943.

study by, not required, 504.
warrants of, filed, 577.

Jittornmcnt, grants without, 447.
Attornments, nullity of, 447.
Auctions, i;-t3-136.

masters of, 133.

appointment of, 133 ; refer to
Vendue Masters.

Auditing of public accounts, 116.
Auditorsin suits of equity, report

^of, 955.

Augusta, arsenal of the United
States at, 87.

Augusia,hdLnk of, 197, 213.
Augusta, corporation of, power

of, respecting tavern li-

censes, 862.

Augusta, Court of Common
Pleas in, 630-64-2.

actions in, 634.

for rent, 635.

aflidavit for bail, 637.

answer in, 637.

appeals from, 640.

trial of, 640.

costs for, 640.

appearance before, 6.37.

attachments issued by, 636.
advertisement of, 636.

attestation of, 636.

attorneys' fees of, 642.

bail, before filing of declara-
tion, 637.

clerk of, 63'>.

suits against, 633.

default before judgment, 637.

defendants in actions before,
. 636.

distress warrants is=ued by, 635.
drawing of jurors, 638.

executions issued by, 640.

fees for, 641.

illegal, 640.

stay of, 641.

failure of meeting of, 631,
interrogatories by, 639.

judge of, 631.

absence of, 631.

salary of, 63 1

.

judgments, lien of, 640.

jurisdiction of, 633, 636.

attachments, 634.

evidence, 634.

garnishment, €36.

habeas corpus, 6.34.

jurors, drawing of, 638.

number of, 639.

special, 638.

summons of, 639.

jury fines by, 610.

judgment, lien of, 640.

meeting of, failure in, 631.

mortgages foreclosed by, 640.

officers fees of, 641.

pleas before, 638.

process against non-residents,
635.

sheriff of, 632.

suits against, 633.

suits in, 635.-

times of holding, 631.

vacant offices, filling of, 633.

witnesses, fees of, 6J9.

summons of, 639.

Augusta, mayor's court of, sus-
pended, 630.

town lots, appropriation of, 197.

Authority of comptroller-general,

113.

to collect money, 113.

issue tax executions, 113.

Authority of governor during in-

surrections or invasions,
251.

guardians of free persons of
color, 828.

justices of the peace, 776.
respecting health laws, 272.
respecting rice-dams, 895 ; refer

to Justices of the
Peace.

laws publifhed, 98.

major-general, 249.
military courts, 257.
resolutions by the Georgia le-

gislature, 98.

road commissioners, 876.
toll masters to toll cattle, 865.

Authority to employ substitutes
for patrol duty, 8^7.

Award by arbitration, 592.
of damages, 592.

on claims of land, 665.
contracts, 592.

negroes, 665.

replevy, 666.

BAIL, affidavit for, in Augusta
court of common pleas,
637.

agents authorized to hold to,

567.

and commitment, 781.

attorneys authorized to hold to,
567.

before commencement of ac-
tion, 564.

cases, bonds in, 567.
Darien, in mayor's court of, 652.
declaration in, filing of, 646.
duty of sheriff, respecting, 564.
excessive, prohibited in Great

Britain, IS, 19.

in United Slates, 55.
failure to give, ,

"168.

filing of, before declaration, 696.
in the courts of Savannah, 696.
in mayor's court of Darien. 652.
judgment against, in Augusta

court of common pleas,
635.

liability of, 567.

neglect of party to give, 565.
of offenders, 777, 77S.
of prisoners, by justices, 781,

782.

pending suits, 565.
personating another in, 731.
punishment for, 731.

persons admitted to, 304.
persons held to, for deftiult, by

justices, 667.
process and attachment, serving

of on Sunday, 567.
procuring of, when required,

565.

property of attachment on, 567.
recognizance, delivery of; 777.
refusal of party to give, 568.
release of, 945.

restriction of, 789.

requirement of, on commence-
ment of action, 568.

shcriflT, duty of, in taking, 564.
special proceedings on, 5' 5.

writ to detain prisoner, by per-
son being, .521.

Bailiffs, fees of, for attendance on
juries, 905.

oath of, 58.3.

Bailment, unlawful, 782.

penalty for, 762.

Baker, selling under weight, 759.
punishment of, 759.

Balance of debt in attachment
cases, obtained by execu-
tion, 666.

Ballast, law respecting, 94.

throwing into rivers, penalty
for, 29U.

Ballot, elections by, 100.

Bank books, 213.
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Bank books, inspection of, by
General Assembly, 219.

keeping transactions in, 218.

Bank, Central, 212 j refer to Cen-
tral Bank.

checks or drafts, 727.

counterfeiting of, 727.

punishment for, 727.

notes, alteration of, 727.

altered, utteiing of, 727.

punishment for, 727.

counterfeiting of, 727.

punishment for, 7:^7.

of Augusta, stock of, belonging
to the state, 213.

of Darien,
charter, repeal of, 220.

debtors to, privilege of, 220.

settlement of the affairs of,

220,221.
suits against, 221.

of the State of Georgia, stock
of, belonging to the state,

213.

officer, transfer ofstock, by , 605.

officers, 214, 720.

officers, ofl^ences by, 720.

capital stock, purchasing
shares with, 721.

punishment for, 720, 721.

charter, violation of, 720.

concurring in, 720.

dividends, declaring of fraud-

ulent, 721.

insolvency of bank, permit-
in g, 720,

making conveyances, in

contemplation of, 720.

insolvent banks, exception
of, 721.

paper, bank, purchasing of, at

discount, 721.

punishment for, 720,721.
reports, 355, 361.

neglect of, penalty for, 356.

stock, of the State of Georgia,
tax on, 12s, 129
^bjectto execution, 604.

tax on, 128.

transfer of, by bank officer,

605.

Bankers, private tax on, 130.

Banking comfpanies subject to gar-

nishment, 563.
free, 346.

Banking institutions, 346-356.

accounts of commissioners of,

347.
bills of, payment of, 354.

signature of, 354.
bonds, re-assignment of, 350.

capital stock, increase of, 353.
withdrawment of, 353.

certificate, specification of,3525

355.

circulating notes, preparation
of, 346.

commissiuhers of, 346, 347.

accounts of, 317.

duty of, 347.

illegal transfers by, ,347.

restrictions on, 347, 348.

comptroller, .347.

accounts of, 347.

duty of, 347.

illegal transfers by, 347.

resirictions on, 347, 348.

court of chancery, power of,

over, 354.

dies, materials and plates, de-
posite of, 346.

expenses, payment of, 346.

interest on stocks pledged by,,

power of attorney to re-

ceive, 349.

legislative authority concern-
ing, 356.

limitation of, 356.

list of stockholders to be kept,
352.
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capital

Banking institutions—
mortgages, 350.

foreclosure of, 351.

notice of foreclosure, 351.

of negroes, 351,

purpose of holding, 351.

re-assignment of, 350.

record of, 351.

notes of, negotiable, 348.

collection of, 350.

non-payment of, damages for,

354.

redemption of, 348.

stamping of, 349.

power of attorney to receive
interest on stocks pledged
by, 349.

power of court of chancery
over, 354.

powers of, 353.

property purchased by, 353.

security by, on real estate, 349.

shares in, personal property,
352.

specie in, 354.

settlements by, witli chartered
banks, 354.

stockholders of, 352.

lists of, 352.

property of, 353.

protection of, 352.

suits against, 352.

witlidrawment of
stock, 353.

Banking privileges, 216, 346, 356.

Banks, chartered, 356 ; refer to
Ch.\rtered Banks.

damages against, 359.

defaulting, 361, 363.

garnishment of, 563.

loan of surplus revenue to, 141.

Banks of meadows, breaking of,

762.

punishment for, 762.

Banks of rivers, breaking of, 762.
punishment for, 762,
construction of, 9.

defending of, 9. ^
distraint for, 9.

™
makers of, 9.

restrictions on, 358.

subject to garnisiunent, 563.

Bans of marriaa-e, publication of,

329.

Barons of the five ports, 8.

Barony, escheat of, 12.

service for, 12.

tenure of 12.

Barratry, punishment of, 735.

Barrels, branding of, 918, 919.

dockage of, 292.

storage of, '292.

wharfage of, 292.

Bastardy, 754.

bond, recovery of, 754.

appropriation of proceeds of,

754.

mother, committal of, 754.

proceedings in, 754.

putative father of bastard, re-

fusing to give security,

755.

punislmient of, 755.

Battalion courts, 257.

musters, '243.

Battalions of militia, 234.

Beacons, destroying of, 761.

punishment for, 761.

Beaufort, convention of, between
Georgia and South Caro-
lina, 913.

Beef, barrels of, 919.

brands on, 919.

frauds in selling, 94, 917.

Beneficiaries, deaf and dumb, 206.

Benefit of clergy, null, 794.

Benefits to guardian and ward
without the state, 337.

Benevolences, exactions of, 15.

illegality" of, 15.

Bestiality, 710.

attempt to commit, 710.
punishment for, 710.

Betting, 743.

punishment for, 743.

Bible, family, exempt from sale
for debt, 316.

Bigamy, 741.

married persons, punishment of,

for, 741.

unmarried persons, punishment
of, for, 742.

Bill and receipt for fees, to be
given by officers, 907.

Billholders of defaulting bank, no-
tice to, 364.

Bill of Rights, 18, 20.

Bill in equity, 9.j3, 954.

copies of deeds, writings, and
exhibits, filing of, with, 955.

reception of, by judges, 954.
Billiard tables, tax on, 132.

Bills, Central Rank, of the, re-
ceivable l)y the state, 218.

Bills, congress of the United
States, enacted by, 46.

president's rejection of, 46.

rules concerning, 47.

transmission of, to president,
46.

Bills, Exchange, of, 437.

acceptance of, by underwriting,
438.

damages on, 439.

interest on, recovery of, 439.

loss of, 437.

miscarriage of, 437.

non-acceptance, protest for,

438.

non-payment, protest for, 437.

Bills, Injunction, of, 681.

decision of, 681.

twice, not grantable, 081.

Bills, Lading, of, 28-^.

Bills, legislature of Georgia, pass-

ed by, 59.

governoi's revision of; 6-5.

rules respecting, 59, 65.

Bills, Rci^enue, for, by congress of
United States, 46.

amendments to, by senate, 46.

origin of, 59.

Bills, Revenue, for, by Georgia,
general assemljly of, 59.

amendments to, by senate, 59.

origin of, 59.

Births, record of, 692.

register, penalty for refusing to,

693.

registry of, by clerks of courts,

692.

registry received in evidence.

693.

Bishopries-, custody of. 7.

Biting off the nose, 709.

punishment for, 709.

Blackstone, order of pleading by,

942.

Blankets, for prisoners in jail, 854.

Blankets, for prisoners in peniten-
tiary, 935.

Blood, half, relation by, 466.

negro, one-eighth, [iroof of, 806.

whole, relation by, 466.

Board of Agriculture, ^12 ; refer to

Agriculture.
Board of Physicians, 198 5 refer to

Physici.ins.
Board of Trustees of the univer-

sity of Georgia, 192; re

fer to Trustees of the

UnI VERSrTY ofGEORGIA.
Boat hands, restriction on, 289.

Boats on Savannah river, 288.

act of 1816, extension of, 289.

bills of lading of, 288.

hands of, lestrictions on, 289.

inferior courts, duties of, re-

specting, 290.
offences by, 2^9,

Boats, owners of, liable for theft.s,

289.

penalties for neglect of legal
requirement, 288, 289.

slaves not to keep, 811.

Bodies, dead, disinterment of, 750.
punishment for, 750.

Bona fide conveyances, 425.
mortgages, 423.

sales, 426.

Bonds, actions on, 3?.

administration, on estates, va-
lidity of, 470.

administrator, ofintestate prop-
erty, 470.

recording of, 691.
with the will annexed, 473.

agents of vessels, respecting
slaves, fc07, 808.

state, 116.

and mortgage, 350.

annual, of packets carrying
slaves, 808.

regular traders carrving slaves,

808.

applicant for freedom of a col-

ored person, 804.

assignment of, 557.

assistant keeper of penitentia-
ry, 931.

attachment, 550, 664.

attorney general, 502.

authentication of, 173.

bail cases, in. 567. i

bastardy, 754.

bills of injunction for, 681.

bookkeeper in penitentiary, 931
building committee lunatic asy-

lum, 201.

captains of vessels, respecting
colored seamen, 834.

cashier of Central Bank, 213.
certified copies of, 590.

Central Bank, redemption of,

167.

cashier of, 213.

officers of, 214,
certiorari, costs of, 611.

clerk of court

—

, as guardian, 338.

Augusta common pleas, 632.

court of ordinary. 690, 691.
inferior couit, 510.

superior, 509, 510.

poor school fund, 182.

claim. 560, 610.

claimant in attachment, 559.

collector of taxes. 147, 148.

colored person, applicant for

freedom of a, 804.

complainant, for property ille-

gally taken, 616.

comptroller general. 111.

constable, 569.

coroner, 5'23.

counterfeiting of, 725.

county surveyors, 526.

debtors, honest, 312.

defaulting banks, receiver of,

364.

delivery of property, for, by
sheriffs, 610.

denial of, on oath, 663.

deposit of, in clerk's office, 803.

escheator, 488.

execution, 603.

executor, 462.

with will annexed, 473.

forthcoming ofproperty, for the,
610.

validity of, 610.

guardian, 334,691.
guardianship, for, of person and

property, validity of,.

470.

not impaired by informal!-

ty,471.
honest debtors, 312.

inspectors of lumber, 890.

penitentiary, 931.
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-BoM(Z5, institution ofsuits on, 808.
Junatic asylum, building com-

mittee of, 201.
masters of vessels arriving at

Savannah, 270.
ne exeat, writ of, C80.
officers of Central Bank, 214.
owners of boats on Savannah

river, 289.

vessels respecting slaves, 807.
partnerships, given to, validity

of, 544,

peace, to keep the, 789.
penitentiary, officers of, 931.

assistant keeper, 931.

book-keeper. 931.

inspector, 931.

principal keeper, 931.

pilot, of, 280.

plaintiff in attachment, 551.-

principal keeper of penitentia-
ry, 931.

prison bounds, for, 314.

prochein ami of an infant, 951.

property illegally taken, 616.

prosecution, 786.

railroad, 17U.

authentication of, 171.

receiver for defaulting bank;*,

364.

secretary of state, 111.

sheriffs, 514.

of Augusta, 632.

solicitor general, 502.

state loan for payment of, 172.

interest on, 174.

state printer, 118.

suit upon, 557, 80B.

surveyor general. 111.

suspended, forfeiture of, 810.

titles to land, for, 464.

treasurer, state, 111.

of poor sclinol fund, 182.

vendue masters, 134. 136.

violation of. prosecution for,834.

wfitofne exeat, for, 680.

Bonis non, de. administrators of
estate. 474.

.Book-keeper, of penitentiary, du-
ty of, 932, 939.

articles for sale, advertised bv,

940.

sales of. by. 939.

bond of, 931.

money, deposit of. in Centra!
Bank by, 939.

oath of, 931.

property public, delivery of, to

successor, by, 932.

receipts, duplicate, by, 941.

reports by, 940.

returns, consolidated annual,
to governor, by, 942.

quarterly, to governor, by.941

.

Book of County Treasurer, 856,
annual abstracts of, 857.

penalty for neglect, 857.

public inspection of, 857.

Book of receipts kept by comp-
troller, 114.

sales, by vendue masters, 135.

Books, A and B, in the executive
department, 590.

binding of, 118.

collecting of, 11?.

military, 254.

official, detention of, 73'.

punishment for, 731.

Books of accounts received as ev-
idence, 586.

notice for the production of, 587,
contents of, by parol evidence,

588. *

Books of accoxmts submitted to
the legislature, by

comptroller, 118.

executive, 118.

treasurer, 118.

Books of clerks of courts, delivery
of, to successor, 514.

Books of entry in civil proceedings,

by justices of the peace,

656.

delivery of, to successor in

office, 656.

production of, in the courts of
Savannah, by justices

of the peace, 648.

Books, religious, for prisoners in

the penitentiary, 9K.
sale of, without license, 139.

schedule of, 118.

slaves, selling of, to, 772.

Botanic doctors, tax on, 132.

Boundaries of counties, 60, 83.

alteration of by general as-

sembly, 60.

provisions respecting, 61.

Boundaries of Georgia, 61, 82.

and Alabama. 83.

Carolina, North. 8^.

South, 82.

Florida, 83,

Tennessee, 82.

by the charter of 1732, 24, 26,

western letritory of, 83.

commissi ontrs to settle, 83.

Boundaries of private layids, sur-

vey of, 397.

disputes concerning, settlement
of. 397.

party non-resident, 398.

processioners for, election of,

397.
processioning of agents, 398.

time for, 397.

settlement of. notice concern-
ing the, 398.

surveyor' duty of, concerning
plats, of re-surveys,
398,

water courses, re-?urveving of,

399.^
surveyor. fee.« of, 399.

Boundary lines, oflencfs on, 797.

Bounds of prison, 314 ; refer to

Prison Bounds.
Branch railroads, construction of,

235.
Branding, illegal, ofanimals, 714.

unlawful, of cattle, 762, 763.
])unishmentfor, 762, 763.

ofhorses,762, 763.

punishment foi, 762, 763.

Brands, beef, on barrels of, 919,
flour, 929.

pitch, 918.

pork, 918, 919.

tar, 918.

turpentine, 918.

tobacco, on hogsheads of, 925,

Brands, counterfeiting of, 759,

punishment for, 759,

on property, 865.

record of, 865, 866.

Bread, unwholesome, selling of,

747.

punishment for, 747,

Breaking house with intent to

steal, 716.

punishment for, 716.

Breaking the Sabbath, 751.

Brevet colonels of militia, 236.

majors of, 236.

Breveting of militia officers, 238.

Bribed, persons, 731.

punishment of, 73J.

Bribery, 770.

punishment of, 770.

Bridges across railroads, 224.

breaking of, 762.

constructing of. 9.

defending of, 9.

distraint for. 9.

making of, 9,

tax on, 131.

Bridges, private, damages on
account of, 885.

establishment of, 885.

owners of, liability o^ 885.

Bridges, public, building of, 883,
° 884.

commissioner for, 883,884.
definition of, 883.

penalty for neglect concerning,
8i4. »

repairs of, 884.

Brigade inspectors, duty of, 243,

Brigadier generals, 255,

Brigades of militia, 293.

Bringing slaves into Georgia, 765,
punishments for, 765,

Broad river, hinds, tax on, 124,
126.

Brokers, tax on, 130, 132.

Building committee of lunatic asy-
lum, 201.

of bridges, 88:^ 884.

Buildings for Academies, exempt
° from taxation, 132.

Buoys, destroying of, 761,

punishment for, 761.

Burden ofproof, on persons of co-
lor applying for freedom,
803,

Burglary, 713.

at night, 713.

by day, 713.
punishment of, 713.

Burning houses, by colored per-
sons, in a town, punish-
ment of, 838,

in the country 839,
trial of offenders for, 839.

Burying grounds exempt from
sale, 324.

penalty for injury to, 324.
reservation of. 324, (

CAPITAL STOCK, Banking In-
stitutions, 348, 349,

limitation and withdrawment
t' of, 352, 3.53.

pa^rtnersliips, of limited, 375
Carpenter, lien of, 623.
Carrying away, pilots, illegally,.

^285

seamen, penalty for, 274,
Castration, penalty for, 7i.9,

Cattle, act respecting horses and,
revival of, 94,

brand, recording of, 865.
branding, by slaves, 763.
estray ; refer to Estr;* vs.

inspection of, 872,
punishment for driving, with-

out, 872.

inspectors, appointment and
payment of, 872

killing or maiming of, 762.
marking or branding by slaves,

763.

marks, recording of, 865.

sales, unlawful, owner how
affected by, 864

sold, tolling of, 864.

stealing, charge of, description,
punishment for, 714,

toll master, authority and duty
of, 864, S65,

Cavalry, companies of, 248.
authorized, 248.

equipments, appropriation for,

248.

purchase of, 248.

exemptions of, 248.
Georgia guard to be called, 248.
governor, duty of, i^48.

inspection of, 249.

officers, election of, 248.

squadrons of, 249.

composition of, 250.

division, first, authorized in,249.

fines, 250.

major-commandant, election of,

249.

general, authority of, 249.

militia duty, exemption from,
251.

parades of, 250.

penalties, 250.
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Cavalry, privileges, 250.
troop of, 250.

uniform of, 250.

Caveat courts ; refer to Courts.
trial of, 463.

Central Bank, 166, 212.

and BankofDarien, settlement
between, 220.

appropriations, future, not to

pay, 16b.

attorneys to, appointment of,

218.

bank stock, sale of, 213.

bills, destruction of, 168, 173.

faith of state pledged for re-

demption of, 168.

issue of, 167.

redemption of, 174.

books of, 218,219.
accounts, proceedings, trans-

actions, of, to record in, 918.
directors, proceedings of, to

record in, 218.

inspection of 219.

capital stock of, 212.

bank dividends, 212.

stock, 213.

moneys from general govern-
ment, 213.

charter, alteration, renewal
and repeal of, 219,220.

corporation, constituted a, 212.

powers of, for whose benefit
exercised, 220.

Darien, Bank of, aftairs, settle-

ment of, by, 220.

chaiter, repeal of, 220.

debtors to, privilege of, 220,

directors of, 221
notes, renewal of, 221.

payments, regulation of, 221.

receiver, appointment of, 221.

suits against, 221.

debt, evidences of, cancelling
of, 217.

discounts,216, 217, 218.

exception of, 365.

funds, control of, 220.

interest, collection of, 217.

legislature, authority of, over,
219.

liability of, 221.

loans, extent of, 217.

instalments on, 217.

repayment, of, 166.

money, authorized to borrow,
166.

application of, l,'i6.

interest on, commencement
of, 166.

loan, re-payraent of, 166.

bonds, state issue of, for,

166.

assets of, appropriation of,

167.

faith and credit of state

pledged, 167.

redempti'in of, 167.

name, adoption of, 212.

notes, bank, issuing of, 216.

restrictions on, 21G.

negotiiible, discounting of, 216.

endorsers of 216.

protest of, 216.

renewal of, 216, 217.

officers of, 214.

appointment of, 214.

bond of, 214.

oath of, 214.

qualification of, 214, 215.

restrictions on, 214, 215.

salaries of, 2 15, 216.

suits, commencement of, 219.

liable to, 219.

testimony on. taking of, 219,

Certificate, Registry., of free per-

sons of color, 827.

applicdtion for, notice of, 826.

transferring of, punishment
for, 827.

Certificate^ Seamen, penalty for

hiring without, 275.

Ceri(^ca<es,counterfei ting of, pun-
ishment for, 725.

Certificates, J^otary Public, evi-
dence of, 589.

Cessions of land for beacons, light-

houses, and military
posts, ^6, 87.

Cession of territory, 84.
Chartered banks, 363.
banks, banking restricted to in-

corporated, 356.
defaulting, advertising of, by

whom, 361.
neglect, penalty for, 361.

bills of, 363.
banks, branch, separate reports

of, 361.

directors of, duty of, 361.
bill-holders, payment of, 364.
bills, change, issuing of, 358.

neglecting to redeem, 357.
bonds and notes, transfer of,

360.

charter, forfeiture of, 363.
corporation dissolved, 363.

counsel, employment of, 363.
damages, recovery of, by

banks and brokers, 359.
notes and bonds, transfer of,

360.

post, not to issue, 358.
redemption of 357, 35S.
offences, prosecution of, ex-

ceptions, 359.

proceedings, judicial, 363.
receivers, actions by, appoint-

ment of, payments by,
penalty of, qualification
of, 364.

reports, subject matter of, 360.
resignation, in casns of, 362.
returns on oath, 361.

restrictions of, 358.

returns, somi-annual, 360.
neglect of, penalty for, 361.
oath on, 361.

settlements between, 359.
specie, failing to pay, .359.

payments, resumption of, 352.
stockholders of, 360.

statement by, 362.
Change bills, holders of, innocent,

3i8.

issuing of, 357.

grand juries, judges, state's

counsel, duty of, in rela-

tion to, 358.
specie paving banks may issue,

358.
Chaplain, penitentiary, 936.
Charts, selling of, without license,

139.

Chattahoochie river, tax on lands
on, 125.

Chief engineer of railroad, ac-
counts of, 116.

special duty of, 228.

Chief officers, of cities, towns,
boroughs, election of,

344.
Child, birth of, 457.
Children, advancements to, 467.
and parents, 332.

illegitimate, guardianship of,

333.

inheritance of, 466,467.
poor, instruction of, 182.

posthumous, rights of, 333.

Churches, conveyance of land to,

323.

power of, over trustees, 323.

Circuits, judicial, organization of]

91.

Citizenship^ questions of, tribunal
for trial of, 805.

manner of trial, parties to, 805.

judgment, two special juries to

concur, 805.

Citizenship^ negro blood, one-
eighth, proving of, 806.

Civil officers, duties of all, in re-

lation to pedlers, 139.

Civil process, articled seamen, not

detained by, 276.

Civil suits, rights of persons in,

3D4.

Claims, land, to, 620.

Claims, property, against person- f

al, 483 ; and real, 482 ; af
administrator's or execu-
tor's sales.

Claims, property, personal, at-

tached, 559 ; bond of
claimant, 559, 560.

Claimants to property, personal,

proceedings, 608.

Clerk, authority of court over, 526.

Clerk., Court of Common Pleas,

Augusta,
authority of court over, 526.

bond, duty, fees, (refer to fees,)
election, oath, office, of

j

suits against, vacancies,
632, 633.

Clerk, Court of Common Pleas,
Savannah,

authority of court over, 526.
duty, election, oath of, 643, 644.
proceedings, record of, by

;

suits, party to, 644.
Clerk. Court, Inferior,

ad interim officer, 507.
authority of court over, 526.
bond of, 510.
books and papers, delivery of,

to successor, 514.
cases, civil and criminal, re-

cord of, by, 513.

clerk, recording, employment
of, 512.

commission, application for ,507.

court, minutes of, by, 511.
deeds, attestations of, by, 418.
defaulting, suits against, 513.
deputies, appointment of. 510.

acts of minor. 5li».

disqualification for, 507.
docket, criminal, and subpoena,
keeping of 51 J.

satisfaction, keeping of 512.
duty of 139, 153, 340, 385, 463.

(i55, 825, 826, 856, 867.
869, 870, 871.

election of, 50.

fees ; refer to fees.
grand juries, duty of, 513.

judgment, satisfaction of, 5H.
larceny after, a trust, by, 719.
non-applicani, disabilities by,

508.

oath of 507, 508, 509.
office, location of, 511. .

neglect, penalty for, 511.

peace, ex-officio, justice of the,
510.

proceedings, record of civil, 511.

reconds, keeping of, 511.
incomplete, 512.

transcribing, 512.

restrictions on, 510.

schedule, annual, 511.

securities, entry of payment by,
512.

successor to, liability of, 514.

treasurer, acting as county, 858.

bond, compensation, duty of

;

exhibits by ; neglect, pen-
alty for, b58, 859.

Clerk, Court of Iiquiry,
authority of court over, 526.

duty, election, fees, prefer to

fees,) oath, office, of,

259
executions, issue of, by; fines,

collection of, by, 260.

Clerk, Court, Land,
authority of court over, 526.

duty of, 335.
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Clerk, Court of Ordinary,
authority of court over, 526.

births,, penalty for refusing to

register, 693.

duty of, 478, 691, 692.

escheator, to act as, 488,

fees of; refer to fees.
guardian, as, bond of, 338.

marriages to record, 329.

Clerk, Court Superior,

ad interim officer, 507.

authority of court over, 526.
bond of, 510.

books and papers, delivery to

successor, 514.

books, record, of, 511.

cases, civil and criminal, record
of, 513.

courts, minutes of, 513.
defaulting, suits against, 513.
deeds, attestation of, by ,418,512.
deputies, appointment of, by,

510.

acts of minor, 510.

disqualification for, 507.
docket, criminal and subpoena,
keeping of, 511.

satisfaction, keeping of, 512.
duty of, 463, 487, 794, 856, 857.
election of, 507.
grand juries, duty of, 511.

judgment, satisfaction, on, 511.
non-applicant, disqualification

bv, 508.

oath of, 507, 508, 509.

office, location, of, 511.

neglect, penalty for, 511.
peace, ex officio, justice ofthe,

510.

proceedings, record of civil, 511.
records, keeping of, 511.

incomplete, 512.
transcribing of, 512,

restrictions on, 510.

schedule, annual, 511.

securities, entry ofpayment, by,
512.

successors to, liability

of, 514.

Clerk, deputy, acts of, 590.

Clerk, elections, of.

appointment, duty, fees of, (re-

fer to FEES,) 102.

Cierfc, mistakes of, 575.

Clerk, poor school fund,
appointment, bond, compensa-

tion, duty, fees of, Crefer
to FEES,) 18-2.

Clerk, recording, employment of,

512.

Clerk, temporary, appointment of,

509.

Clothing and money for insane
poor, on discharge from
asylum, 204.

Clothing of white servants on dis-

charge, 328.

Coasting vessels, pilotage for, 284.
Coin, clipping and counterfeiting

of, punishment for, 726.
currency of, 726.

Collection, arrearages of collect-
ors, 162.

act of 1840, extension of, 163.
claims, trial of, 163,
property sold, delivery of, 163.

dispossessing of holder, 163.

sheriff, by, 163.

compensation of, 164.
duty of, 162.

liability of, 164.

proceedings against, 163.

refunding of, 164.

Collection, notes, bank, 350.
promissory, 441.

Collection, tax on showmen, 345.

appropriation of, 345.

Collector, tax, arrears in, proceed-
ings against, 159.

execution, issuing of, 160.

Collector, tax, execution, property
subject to, 160.

bond of, 147, 148.

compensation of, 149,

credits to, 160.

deeds of, 164.

defaulting, liability of, 161.
duty of, 153, 154, 157.

election of, 146.

insolvent lists of, 161.

amount of, refunding of, 162.

benefit of, barred from, 161.

deficit in, 162.

executions, issuing of, on, 161.

grand jury, for, 161.

obtaining of, 161.

state and county, 162.
time, extension of, on, 161.

liability of, 147, 148, 153, 154,
157.

non-payment, liability for,

160.

oath of, 147.

over-payment of, 162.

property of, liability of, 147.
securities of, 147.

disqualification of, 147.

responsibility of, 148.

restrictions on, 161.

state, settlement with, 159.

tax due, execution to issue
for, 160.

vacancy, filling of, 508.
Colonels, brevet, 236.

elections for, 236.

lieutenant, vacancy of, 236.
Colonial records, charge of, 195.

Color, free persons of,

age of fourteen, under the, 828.

burning houses in town, in the
country, by, 839.

trial and punishment for, 839.
carrying away, punishment

for, 769.

conveyances to, 832.

court, inferior, jurisdiction of,

in relation to, 831.

crediting of, 8.32.

crimes, capital, of, 838.
employment of, 778.
estate, real, not to hold, 830.
firearms, punishment for carry-

ing or keeping, 832.

seizing of, disposition of, 833.

guardians of, appointment, au-
thority, compensation,
power, resignation of;
and security given by,
828, 829.

incendiary documents, punish-
ment for circulating, 839.

insolvent, binding to service of,

832.

law, power ofcorporate authori-
ties to enforce, 836.

law, registry, penalty for re-

maining in the state in
violation of, 827.

exonerations and exceptions,
828.

masters of, duty of, 829.

servants, remedy for ill-treat-

ment by, 829.

minors, construction of law, re-

lative to, 829.

oath, answer of parties on, 831.
offences by, 831.

not defined, 842.

poll tax on, 131.

preaching or exhorting, by, pro-
hibited, 840.

prosecution by indictment,
and punishment for, 841.

quarantine, forty days, for ves-
sels with, 831.

road duty, by, registered, 829.

read or write, punishment for

teaching to, 839.

registered, not, 826.

registration of, 825, 826.

63

Color, free persons of,

advertising, payment, 825,
826.

certificate, application for,

notice of, 826.

certificate, clerk's fee for,827.

denial of, 828.

form of, 827.

transferring of, punishment
for, 827.

clerk inferior court, duty and
fee of, 825.

evidence, duty of clerk to file,

826.

neglect, penalty for, 826.

freedom, proof of, before

granting certificate, 826.

objections to filing of, 825.

registry, certificate of, applica-

tion for, 826.

light of perfecting, 827.

restrictions and prohibi-

tions on, 830.

slaves, harboring, inveigling,

trading with, punishment
for, 839, 840.

- slaves, not to hold, 830.

state, coming into, prohibi-
tion of, 831.

exceptions, 836.

departing from, penalty for

not, 835.

leave the, not compelled to,

835.

sue, may, by next friend, 828,
842.

trial of, 844.

accusation to be in writing
843.

arrest, 842.

clerk inferior court, prosecut-
ing officer. 843.

clerk, fees of, 849.

continuance, 843.

death, sentence of, 846.

evidence, rules of, 844.

exceptions, taking of; pro-

ceedings, 846.

execution, suspension of, 847,
day fixed by superior court,

847.

trial, new, granting of, 847.

inferior court, notification of,

843.

justices of, notified, duty of,

843.

jurors, challenging, drawing,
oath, and summoning of,

844.

jury, trial by, 845.

completion of, 845.

justices, power of, 845.

offences, prosecution of, 342.

capital, pardon of, 848.

minor, sentence, suspension
of, 846.

other, 848.

officer, fees of, power of, 848.

pardon, court may grant time to

obtain, 848.

proceedings, record of, 844.

prosecuting officer, 843.

punishnient proportioned to of-

fence, 846.

sentence, execution of, 848.

sheriff, fees of, 848.

verdict given, duty of court, 846.

jury failing to render, 845.

witnesses, appearance and an-
swer of, 845.

competent, 845.

subpeena for, 844.

tribunal for trial of, 842.

vessels, ashore going from,

punishment for, 835.

on board, punishment for

communicating with,S35.
Collusion, gifts by, 543.

Commencement, divorce, of suit

for, 330.
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Commencement of suits, 535.

Commission, lunacy, of, 339.

Commission merchant, larceny af-

ter a trust, by, 7i8.

Commissioners, Academies of, 177,

Commissioners, banking institu-

tions, 346.

Commissioners, boundary with
United States, to settle,

83.

Commissioners, deaf and dumb
poor, 206.

Commissioners, justices' districts,

654, 655.

Commissioners, lunacy, of, 339.

Commissioners, maintenance, sep-
arate, 331, 332.

Commissioners, pilotage, of,

appointment, duty, number,
oath, powers of, 279.

Savannah river, 279,
vacancies, filling of, 279.

Commissioners, poor school fund,
181, 182, 184=

Commissioners, property confisca-

ted, 177.

Commissioners, roads, of, 876.

Commissioners, state, deeds, etc.

to take acknowledgment of, 404.

appointment, authority, oflSce,

qualification of, 404.

Commissioners, Western and At-
lantic railroad, 225, 227.

Commissions, of administrator,
executor, guardian, and
trustee, 480, 481.

Committee, lunatic asylum, for

building, 200.

Committee, penitentiary, 933.
Commanders of regiments, duty

of, 243.

Commanding officers of compa-
nies, duty of, 252.

Common law of England, adoption
of, 93.

Common, tenants in, 413.

Companies, artillery, 251; refer

to Artillery Compa-
nies.

cavalry ; refer to Cavalry
Companies.

rifle ; refer to Rifle Compa-
nies.

volunteer ; refer to Volunteer
Companies.

Companies, joint stock, 368.

capital, payment of, 369.

limitation of, 368.

certificates by stockholders,369.
specifications of, 369.

acknowledgment of, 369.

certificate and power of attor-

ney, deposit of, 369.

corporate powers of, 368,
dividends, declaration of, 370.
duration of, 370.

failure or insolvency of assign-

ees of, 370.

officers, election of, 370.

liability of, 370.

stockholders, liability of, 370.

Company, courts of inquiry, mili-

tia, volunteer, 258, 259.

Company districts, organization of,

258.

Company musters, 240, 241.
militia, volunteer, 241.

Company officers, 237.
arrest of, 262.

brevet, by, 238.

commanding, 241.

election of, 237.

non-commissioned, 240.
arms and equipments of, 941.

Compensation of
administrators, 474.
courts martial, members of,

262.

guardians, 337.
partitioners of laud, 415,

Compensation of
pilots ; refer to Pilots.
printer, state, 119.

witnesses, 792.

Complaint, railroads, for damages
by, 365.

servant, by, 327.

unjust, by, penalty for, 327.
Comptroller- general,

accounts, book of, 117.

with treasurer, 115.

authority of, 113.

collectors, tax, defaulting, 113.

debts due the state, 115.

duties of, 113, 116,117.
governor, power of, 115.

over drafts, rejection of, 115,

responsibility of, 115.

reports, annual, of, 114.

Computation oftime, on promissory
notes, 441.

Conditional divorce, jury, duty of,

330.

Confession of judgment, 595.

Confinement of insane or lunatic
persons, 340.

Confiscated property, commission-
ers of, 177.

Congress, representatives to, elec-

tion of, 107.

candidates, acceptance by, 108.

qualification of, 108,

restrictions on, 109.

election, declaiation of, 109.

new, equality of votes, 108.

writs of, 109.

governor, duty of, 108.

holding of, 109.

illegal voting, penalty for, 109.

returns, making of, 1U8.

vacancies, filling of, 109.

voters, legal, 108.

voting, illegal, 109.

Congressional districts, organiza-
tion of, 89.

Consanguinity, degrees of, 466.

Conspiracy, punishment for, 734
Constable,

appointment of, justices, by,
658,

temporary, 658.

arrest by, 659.

bond of, 658.

amount and taking of, 659.

compensation extra, to, 670.

demand on, copy of, evidence
of, 527.

drawing of, 658.

duty of, 645, 659.

election of, 657.

fees ; refer to Fees.
itinerant persons, arrest of,

659.

liability of, 526.

mistakes of, 575.

oath of, 658.

qualifiCfUion of, 657, 658.

receipts by, 660,

rule, liability of, on, 527.

ruling of, 659,660.
vacancies, filling of, 657, 658.

Contagious disorders, concealing
of, penalty for, 272.

spreading of, to prevent, 267.

Contempt^ court, powers of, to

punish, 799.

Contested seats, in general assem-
bly, contest, notice of in-

tention to, 110.

proceeding, mode of, 110."

testimony, taking of, 110.

Contracting, vendor of land, death
of, 4t<3.

Contractors, joint, suits against^
543.

Contracts, enforcement of, 326.
extension of, 327.

Indians, with, 321,

necessity of, 436.

personal, 436.

Confracts, servants, white, with,
abroad , 326.

ten pounds, for, or more, 436.
writing, in, 436.

Consuls and vice, deeds, etc., ac-
knowledgment ef, by,405.

Conveyances and gifts in fee-tail,

408.

bona fide, 422, 425.

compelling of, 412, 413.

dower, relinquishment of, form
of, 406.

execution and record of, 406.

fee-tail, in, 408. ,

fraudulent and covinous, 421,
424.

husband and wife, by, 405.

justices, duty and fee, 406.

land, of, to churches, 323.
record, proof necessary to admit

to, 418.

Convicts, confinement of, 794.

female, pregnant, stay of execu-
tion, 796.

insane, re-commitment of, on
recovery, 205.

offence, second sentence of, 797.

penitentiary, conveying to, 933.

employment of, 229.

removal of, to, 793.

sentence of, 794.

transportation of, 306.

testimony of, 586".

witnesses, competent, when,
797.

Convictions, clerk to notify peni-

tentiary keeper of, 794.

evidence, on circumstantial,
795. .

Co-obligors, suit against, 543, 662.

Co-partners, joint, suit against,

543.

Co-partnerships; refer to Part-
nerships.

Co-securities, liability and privi-

leges of, 545.
Coroner,
ad interim, officer, 507.

authority of court over, 526,

bond of, 523.

commission of, application for,

507.

constable, fees of, 525,
demand on, copy of, evidence

of, 527.
disqualification of, 507.
election of, 507.

fees of; refer to Fees.
inquest, taking of, 523.

constable, duty of, 524.
delinquent, 524.

juror, failure to attend, 524,

jury, oath and verdict of, sum-
moning of; precept, form
of, 523, 524,

witnesses and oath of, 525.
inquisitions, return of, 525.

duty in taking, 525.

penalty for neglect, 525.
liability of, 526.

mistakes of, 575. *

non-applicant, disabilities of
508.

neglect of, penalty for, 780.

oath of, 507.

rule, liability of, on, 527.

vacancy, filling of, 509,

Corporations in general, 371, 373.

charter, limitation of, 372.

clerk's fees, 373.

courts, power of, to incorporate
certain, 372.

names, altering and changing
of, 372.

powers vested, restrictions, 372.

suits against, 372.

act, construction of, 372.

executions, defendant in, ille-

gality, entitled to an,

372.
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Corporations, executions against,
issue and levy of, 371.

return of, 371.

executions may issue against
president, 371.

Corporations, municipal, rights of,

344, 315.

Corporations, private, rights of,

346, 373.

Corporation, Savannah, land may
purchase, for Lazaretto,
272.

Costs, collection of, 792.
defendant, recovery of, by, 593

;

and on promissory note, by,
440.

double recovery of, by, 528.
defendants, several, recovery

of, by, 593.
executions for, 779.

f judgment for, 779.
lunacy, commissioners of, pay-

ment of, for, 340.
officers, demand of, by, 592.
parties, settlement of, on pay-

ment of, 668.
payment of, 611, 621, 787, 788,

849.

plaintiff, liability of, for 668.
of non-resident, 668.
promissory notes, recovery of,

on, 440.
prisoner, property of, liable for,

779.

prosecutor to pay, requirement
of, 783, 787.

recovery of, 595,615.
seamen, for apprehension and

imprisonment of, pay-
ment of, 273.

witnesses, state, of, 792.
Cotton, machines, county sites, in

vicinity of, duty of own-
ers, 894.

towns or villages, in vicinity of,

duty of owners, 893, b94.
neglect, penalty for, 894.
penalties, collection of, 894.

justice, default of, prosecu-
tion for, 894.

seed, &93.

weighers, oath of, 889=
act, violation of, by, penalty

for, 889.

weighing, fee for, 889.
weight of, true, deductions

from, 889.
illegal, penalty for making,

8?9.

Counsel, assistant, employment
of, by governor, 363.

Counterfeiting,

bank notes, checks or drafts,

punishment for, 727.
bonds, certificates, deeds, wills,

etc., punishment for, 725.
brands or marks, 759.
coin, 726.

Comities, boundaries of, 89.
names of, 89.

County, books, abstracts of, 857.

neglect, penalty for, 857.

inspection of, 857.
clerk, without, remedy for suit-

ors, 509.

funds of, 856.

annual exhibit of state of,

857.

embezzlemept of, 858.

payment of to clerk of infe-
rior court, 856.

receipts for, filing of, 856.

clerk's fees for, 857.

!

neglect, penalty for, 857.
grand jury, subject to, 856.

insane and idiotic paupers of,

203.

lines, 387.

officers, 852, 857.

records, 856.

County, officers, duty of, 857.
regulations, 851 to 908.
revenue, 859.

sheriffs, without, remedy for

suitors, 509.

surveyor, 836, 507, 526.
tax, for education of poor, 184.
treasurer, 855.

appointment, book, bond,
compensation, duty, fee,

oath of, 855, 856.

larceny, after a trust, by, 719.
money, payment of, to, 855.
vacancy, filling of, 509.

Walton, 83.

Court, Augusta, mayor's, of, 630.
Court, chancery ; refer to Courts.
Court, common law rules of, 992.
administrators, concerning, 948.
answers,, 943.

appeals, 942.

attorneys, 943.

bail, 945.

certiorari, 945.

claims, 945.

clerks, 945.

collateral issues, 946.

commissioners, 946.

consent, 947.

continuance, 947.

default, 947.

dockets, 948.

exceptions, 948.

illegality, 948
imparlance, 949.

interrogatories, 949.

issues, 949.

judgments, signing of, 952.

justices of the peace, 949
lost papers, 949.

motions, 950.

notice, 950.

new trials, 951.

pleading, order of, 942.

prochein ami, 951

.

recognizances, 951.

scire facias, 951.

sheriff, 945.

subpcEna, 952.

survey, 952.

witnesses, 952.

Court, contempt of, 561, 585, 799.

Court, corporation, 630.

decisions wiitten, of judges of
* superior, transmission of,

500.

equity, 674 to 686.

rules in, 953.

habeas corpus, power of, to

grant, 529.

houses, erection of, 852.
judges of, 499, 548, 631, 643,

794, 901.

jurisdiction of, 528.

justices, of, 653.

sessions of, 528.

Courts, Caveat,
advertising and entering of

caveats, 392.

executive jurisdiction, 392.

holding of, 392.

trial, manner, and place of, 392.

surveyor, duty of, 392.

Courts, Chancery,
absence, seven yearS beyond

seas, to establish death
of party, 682.

act establishing, construction
of, 679.

persons not affected by, 679.

bills, publication of, 676.

decree, copy of, defendant, ser-

vice on, 678.

not served, application for,

678.

service on persons in custody,
678

equity, judgments in, to pass
title to land, 682.

appeal, allowance of, 682.

Courts, Chancery,

guardian of minors, continuance
in possession, by, 685.

habeas corpus, defendant on,
refusing to enter appear-
ance, duty of court, 677.

hearing-re, application for, 678.
defendant, barring of, 679.

injunction, bills of, 681.
decision of, 68J.

granting of, bond, 681.
judges, exercise of discre-

tion in, 681.

oath of party, G81.
second time, not to be grant-

• ed, 681.

granting of an, 681.

state, against parties residing
out of, 681.

life, tenants for, 685.
reversioner may require pro-

duction of, 684.

ne exeat, writs of, 679.
applicant for, 680.

arrest, under, discharged
from, 680.

bond, 680.

co-obligors, in favor of, 680.
debt not due, granting of,

679. ^ '

reversioner, in favor of, 6:0.
parties, common law, when en-

titled to sue in courts of,
675.

equity, in suits at common
law, when entitled to aid
of, 675.

persons returning within seven
years, 678.

powers of, 354, 675.
process, publication of, 676.

service of, perfecting of, 676.
writs, publication of, 676.

Courts, Common Pleas of Aucrusta
630. ° '

actions, consolidation of, 635.
adjournment of, judge absent,

631.

appeals, allowance of, 640.
trials of, 640.

costs in appeal cases, 640.
fines, jury, appropiiation of,

640.

appearance and answer, 637.
causes, trial of, 638.
default, judgment by, 637.
demand, no plea filed, plain-

tiff may prove, 638.
attachments, advertising, at-

testing, issuing, levying,
of, 636.

regulation of, 634.
attorneys, fees of, 642.
bail, affidavit for, and subse-

quent proceedings, 637.
before declaration filed, 637.

clerk, bond, duty, fees, elec-
tion, oath, office, of^
suits against, vacancies,
632, 633.

debtors, insolvent, fraud, sug-
gestions of, 634.

jurisdiction of court in cases
of, 634.

defendants, non-resident, 635.
resident, 636.

executions, illegality of, 640.'
issuing of, 640.
stay of, 640.

fees, allowance and collection
of, 641.

officers, of, 641.

garnishment, jurisdiction, in
cases of, 636.

holding, time of, 631.

judge, commission, election,
salary of, 631.

interested in suit, 631.
judgment, lien of, 640.

jurisdiction, general, 633.
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Courts, Common Fleas of Augusta,
superior court, concurrent

with, 633.

jurors, drawing of, 638.

special, 638.

summoning; of, 639.

number of, 639.

meeting of, fttilnf in, 631.

mortgages, foreclosure of, 640.

obligors, joint, suing of, 634.
pleas, contradictory, 638.

rent, actions for, 635.

sales, sheriff's, advertising of,

days of sale, 641.

sets-off, excessive, 638.

suits, commencement and in-

stitution of, 635.

testimony de bene esse, and
duces tecum, 634.

warrants, distress, issue and re-

turn of, 635.

witnesses, summoning, and fees
of, 639.

interrogation of, 639.

Courts, Common Pleas of Savan-
nah,

adjournment, judge absent, 642.

answer and defence, 647.

appeals, allowance of, 648.

trial of, 649.

without cause, 648.

attachments, issuing of, 645.

judgment on, 645,

direction of, 646.

attorney, fees of, 650.

bail, before declaration ; decla-
ration in, filing of, 646.

books and papers, compulsory
production of, 643.

cause, trial of, 647.

certiorari, 650.

claims, trial of, 650.

clerk, duty, election, fees, 650.

oath of, 643, 644.

proceedings, record of, by
;

suit, party to, 644.

confession of judgment. 647.

constable, duty of, 645.

declaration and attachment,
filing of, 646.

evidence in general, 648,

exceptions, 650.

fees, clerk, and sheriff, 650.

garnishment, jurisdiction in

cases of, 646.

holding, time of, 642.

judge, election, oath, salary of,

643.

judgment, confession of, lien

of, nature of, 647, 649.

jurisdiction, claims, over
3
gen-

eral, 645.

jurors, drawing of; special,

647.

mayor's court, jurisdiction

transferred, 642.

organization of, 642.

process and service, 645.

recorder, duty and fees of, 643.

sheriflT, sales by, 650.

special courts, holding of, 278.

suits, commencement of, 645.

testimony, de bene esse, 648.

Courts, Darien, Mayor''s of,

appeals authorized, 652.

bail, 652.

committal, power of, 651.

council, authority and power
of, 650.

intendant, authority and power
of, 659.

jurisdiction of, 651.

jury, trial by, 652.

record, declared court of, 651.

regulation of, 651.

safes, marshal's, 652.

Courts, Equity; refer to Chan
CERY.

Courts, Inferior^
''

adjournment of, 530.

Courts, Inferior,

clerk of; refer to Clerk.
election of, 507.

color, free persons of, jurisdic-

tion in relation to, 83-.

duty of, 185, 290, 340, 499, 655.

evidence, compulsory produc-
tion of, by, 529.

habeas corpus, issuing of writs
of, by, 529.

holding, time of, 532, 533, 534.

jury, trial by, 529.

justices of, 529.

election of, time and place,

501, 502.

hospitals, temporary, to pro-

vide, 272.

qualification of, 501.

reports of, 185.

vacancies, filling of, 501.

tenure of office of persons
filling, 501.

juries for, 580.

for superior court, drawing
of, by, 580.

jurisdiction of, 833.

papers lost, may establish

copies of, 529.

paupers, relative to, powers of,

691, 692.

powers of, 6S«7, 691, 856, 886.

record, declared a court of, 528.

tax, authorized to levy extra,

860.

vacancies, filling of certain,

by, 509.

witnesses, privileges of, 528,

Courts, Inquiry,

battalion, 257.

authority and power of, 257.

company, militia, 258.

volunteer, 259.

delinquents, notice to, and evi-

dence of, 258.

officer returning, duty of, 258.

organization of, 257.

regimental, 257.

authority and power of, 257.

Courts, Justices,

accounts, open, proving of, 667.

appeals, allowance and trial of,

669.

execution on, stay of, 670.

jury, drawing of, 669.
^

fees of, 669.

oath of, 670.

talesmen, 670.

jurors, defaulting, 669.

attachments, abatement of, 665.

advertising and attesting of,

665.

bail, holding to, 667.

bonds, 664.

claims in, regulation of, 665.

continuance, 666.

damages, jury to award, 666.

oath of jury, 666.

execution, issue of, 666.

garnishee's answer, traverse

of, 666.
_

debts retained by, 667.

judgment and declaration

against, 666.

judgment, 666.

levy, 664.

negroes, on, 665.

perishable articles, sale of,

666.

replevy, 664.

return of, 664.

returnable to inferior and
superior courts, 664.

sales under, 666.

trial of, 665.

bail, may hold to, 667.

bank stock, levy on, 670.

bonds and other instruments,
denial of, 663.

claimants ; oath and trial of
claim, 671.

Courts, Justices,

certiorari, application for, 671.

constable, compensation extta
to, 670.

sales by
;

postponement of,

671.

contempt, justice may punish
for, 662.

co-obligors, counties, residing

in different, 662.
costs,execution to issue for,672.

plaintiff, non-resident, 668.

liability of, for, 668.

parties may settle on payment
of, 668.

recovery of, 672.

damages, cases sounding in,

661.

debts, mutual, 664.

reduction of, 660, 661.

districts, organization of, 654.

endorsers, suing of, 663.

fees, constable, and justice,

672, 673 ; refer to Fees.
holding of, 662.

interrogatories, taking and re-

turn of, 6T58.

joint obligors, serving of, 662.

securities when only, 662.

judgment, award of, 661.

lien of, 669.

jurisdiction of, 660.

debts, reduction of, to, 660.

justice adjoining, action of,

661.

disqualification of, 661.

election of, 655.

lands, negroes, levy on, 670.

parties, oath of, 667.

proceedings, uniformity of, 663
process, issuing of, 661.

service of, 663.

property, pointing out, 670.

removal after process issued,

661.

residence of ten days, 661.

securities, payment by, 663,

setts-off, 664.

terms, appearance and judg-
ment, 663.

witnesses, compensation of, de-
faulting, duty, number,
summoning of, 667, 668.

Courts, Land,
clerk, appointment and duty of,

385.

members of, 384.

place and time of holding, 385.
sessions of, 385.

warrants, land, 385.

Courts, Martial, 261.

advocate, judge, 261.

arrest of officers, company,
field, and general, 262.

brigadier-general, for trial of
officers below rank of,

261.

cashiering of officers, 263.

court, oath of, 261.

general officers, for trial of,

261.

for trial of officers below rank
of, 261.

guilt, evidence of, 263.

notice, officers entitled to

twenty days, 263.

regiments, for, 261.

sentence, approval of, 263.

supernumaries for, summoning
of, 261.

witnesses, compensation of,263.

oath of, 263.

summoning, of, 263.

Courts of Ordinary,
appeal, allowance of, 689.

proceedings, trial of, 689.

clerk, adjournment and opening

of court by, 688.

appointment of, 689.

bond of, recovery on, 690.
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Courta of Ordinary,
clerk, duty of, 691, 692.

fees of, 691 j refer to Fees.
justices may elect, 690.

bond, 691.

oath, office, of; vacancy, 690.

constable, coroner, court at-

tended by, in absence of
sheriff, 688.

estates distribution of, by, 485.

holding, time of, 688.

meeting, failure of, adjourn-
ment of, 689.

powers of, 687.

proceedings, legality of. 688.

property of idiots, insane, and
lunatic persons, to order
sale of, 338.

sheriff, attendance and duty of,

688.

wills, probate of, 688.

'Courts, Seameii's,

clerk to attend, 277.

common pleas, court of, 278.

constitution of, 275.

defendant, notice to, 276.

jurisdiction of, 278.

jury, drawing of, 277.

mayor of Savannah, powers of,

277, 278.

powers of, 276.

proceeding, manner of, 275.

seamen, arrest of, 276.

articled, detention of, 276.

summary hearing of, 277.
sheriff to attend, §77.

trial, 276.

witnesses, 276.

Courts^ Superior,

adjournment of, 529, 530.

chancery, powers of, 675 to

686.

clerk; refer lo Clerk.
duty of, 186.

evidence, compulsoiy produc-
tion of, 529.

habeas corpus, issuing of writs
of, 5v>9.

judges of, number of, 499.

alternation of, 500.

convention of, 500.

decisions written out by,
500.

publication and distribution

of, 501.

clerk's and governor's duty,
500.

transmission of, 500.

oath of, 499
practising, after election, pro-

hibition of, by, 50i).

in United States courts,

prohibition of, 500.

suits, wlien parties to, 499.

jury, trial by, 529.

papers, lost, establishing copies
of. 529.

record, declaird court of, 528.

witntsse.s, privilege of, 528.

Credit, obtaining of, fraudulently,

758.

Creditinfr seamen, limitation of
amount, 273.

Creditors a.' d debtors, partition of
land between, 316.

deeds to defraud, 424.
demands of, limitation of, 485.
notice to. 309, 4f<5, 491.
noticH to discharge, 313.
right of, 490.

Crews, health of, 967.
Crimes, abettors in, 702.
accessories in, after the fact,

704.

before the fact, 703.

puni.shment of, 703.
definition of, 703

accidental or unfortunate, 702.
aiders in, 702.

and offences, definition of, 701,

Crimes, attempt to commit, 799.

capable of, 701.

cheats of, 758.

citizens, against persons of,

705.

color, free persons of, of, 838.
compounding, punishment for,

734.

counsellors in, 702.
counterfeiting, 725.
decency, against the public,

741.

definititn of, 701.

excuse for, 702.

fear, persons in, of, 702. •

forgery, 725.

health, against the public, 747.
idiots, of 701.

individuals, against persons of,

705.

infants, of, 701.

insane, of, 70J.

justice, against the public, 729.

mischief, fraudulent or mali-
cious, 761.

morality, iigainst the public,
741.

peace, against the public, 737.

persons, against the habitation
of, 712.

police, against the public, 741.

principals, by, in first and se-

cond degree, 703.

punishment for, 703.

property, relative to, 713.

punishable with death or im-
prisonment in the peni-
tentiary, 791.

by fine or imprisonment, 791.
slaves of, 838.

relative to, 765.

under coercion, 702.

stale, against the, 704.

swindlers, of, 759.

trade, against the public, 760.

trial of, not capital, 791.

Cnratwa/ intention, 701.

law, 699 to 800.

Crops, growing, when not to be
sold, 606.

Currency, federal, adoption of,

887; of coin, 726.

Damages, bridges and ferries,

private, against owners,
recovery of. 8b5.

contracts, speci;il. rule of, 592.
pilots, liability of, for, 229.

railroads, by, 229, 365, 367.

Da7ns,mill, or any other, breaking
down, punishment for,

762.

Dams rice, 895.

arbitrators, i-96, 8S9.

breaking down, punishinent for,

762.

damages by, 896.

general issue, plea of, 896.

insufficient, b98.

justices of the peace, author-
ity and duty of, 895, 897.

opening of, h96.

owners of, 895
stopping up opened, penalty

for, 898.

water, surplus, removal of, ob-
structions to passing off,

897.

Dancrer, urgent, justification of
killing by, 706.

Darien, Bank of ; refer to Bank
of Dakien.

Dead bodies, disinterring of, pun-
ishment for, 750

Deadly weapons, 739.

Deaf and dumb, appropriation

for, 205.

beneficiaries, 206.

commissioners of, appoint-
ment, duty, salary of,

206.

64

Deaf and dumb, •

idiots, in law, made, 341.

Death ensuinglrom an act done in

another county, 797.

of parties to suits, .548, 549.

Debtor, executor, when made,
460.

Debtors, absconding, 542.

Debtors, exception as to, on ha-
beas corpus, 306.

Debtors, insolvent,

application, notice given, 308.

arrest, exemption from, 310»
314.

illegal, 311.

attachments, property eiempt
from, 317.

bond and conditions, 312.

forfeiture of, exceptions, trial,

312.

refusing to receive ; security
insufficient, 315.

bounds, prison, 314, 315.

entitled to ; bond for, viola-

tion of, 314.

creditor, fees, paymeiit of, by,

311.

lands, partition of between
debtor and, 316.

notice, to, 3o9, 313.

examination, of, 3u9.
family of, property secured to,

316.

fees, 309, 310,311.
fraud, suggestion of; issue,

trial of; verdict, form of,

309, 313.

gambling, of, 3! 0. 0f
honest, relief of, 312.
lands, of, exemption of, 316,

317.

maintenance, of, 854.

oath of, 310, 313.

perjury, punishment of, 310.

property, concealment of, 311.

and debts surrendered, dis-

position of, 311.

exemption of certain, 315,"

316.

recommitment, of, 313.

schedule, of, 309,313.
securities, power of, over princi-

pal, 313
security, insufficient, liabilitr

of officer, 315.

Debts, arrest and discharge, co
satisfaction of, 605.

bonds and evidences of, 117.

due by testator or intestate, or-
der of payment of, 485.

trust estates, precedence of,

484.

evidences of, due Central Bank,
217.

funded, 117.

garnishees, returned by, 667.
mutual, and setts-off, 571,

664.

not due, attachment for, 554.
ne exeat, issue of writ of,

679.

payment of by administrators,
exPcutors,guardians, 484..

public, 121, 165.

redemption, of, 166, 170.
reduced by actual payments,

661.

taxes to take precedence of ail

other, 158.

Deceased persons, representatires
of, suing of, 544.

Deeds, acknowledgment of, 405.
attestation of 4I».

bargain and sale by, 407.

Brown, by President, 188-

collectorsof tax, of, 164.

commissioners of county a.caA^-~

mies, validity of, 186.

creditors, to defraud, 424.
demise, not by^ 448-
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JDeeds, execution of, 401.

formal defects not to vitiate,

4u7.

gift, of, 425.

informal, 407.

lost or mislaid 417.

manumission, of, 806.

punish iient for stealing, 715.

purchasers, to defraud, 421.

recordjof, 416, 417, 418.

recorded, certain, legalized,

416.

recording of, time extended,

416.

second, penalty for executing,

423.

Shoal creek tract, to, on pay-

ment, 183.

taxes, to avoid, 158.

title, by, 4:i0.

validity of, 419.

Beer hunting, by fire-light, pun-
ishment for, 763.

Default, 947.

Defaulters on tax returns, 151,

152, 154.

Defaulting clerks, 513.

Defence, answer and, 570.

Defence, general, making of, 570.

answer, no part of an, to be
stricken out, 571.

debts, mutual, and setts-ofF,

filing of, 571.

endorsements need not be
proven, 571.

judgment by default, continu-

ance, 572.

partn^hip, proof of, 571.

pleading, special. 571.

Defence, special, 572.

consideration, partial, failure

of 572.

defendant, cross-examination

of, 572.

facts, may make affidavit of,

572.

disclaimer and tender of pro-

ceeds in trespass, 573.

payment in'o court, 573.

plea of, 572.

usury, plea of, 572.

Defendant ; refer to Courts.
Delinquents, military, 257.

Demurrers and special pleadings
in writing, 79U

Deposit, tax on certain banks and
offices of discount and,

12d.

Deputies, clerks of courts to ap-

point, 510.

sheriffs to appoint, 515.

Descents, table of, 957.

Deserters, 256.

Descent, and distribution of es-

tates, 465.

Detachments, officering of, 253.

Detention, illegal, remedy for,301.

Devisee, action against heir and,
459.

chargeable as heir, 460.

Devises, fraudulent ; valid, 459.

Digest, preparation of, 95.

receiver's, 154.

making of, 154.

collector's duty on receiv-

ing, 154.

Dignity of taxes, 153.

Direct tax, 123.

collection of, 145.

Directors of Bank of Darien, 221.

Central Bank, 166, 213, 214,
218.

other Banks, 361.

J)i5aJi/i/.ies of free persons ofcolor,
830.

of slaves, 802.

Discount and deposit, certain
banks and offices of, 128.

Discounts, Central Bank, by, 216,
217, 218.

Discounts,

in favor of penitentiary, pro-
hibited, 168.

Disobedience or mutiny, 245.

Disseissin. wrongful, 467.

Distress warrants, 449, 635.

Distribution of laws, 95, 96.

literary funds, 179, 180.

military books, 254.

Distribution, property, title to,

by, 464, 465.
Districts, justices, organization

of, 654.

commissioners, appointment of,

654 ; surveyor, may en-
gage, 655.

inferior court, clerk, duty of,

655.

justices, duty of. 655.
lines of, altering or changing of,

654.

applications for, 655.
Districts, military, 234.
Dividends, declaration of, 370.

forfeiture of, 180.

Dividends on state stocks, deposit
of. •<>12.

payment of, 172.

Division inspectors, 244.

Divisions, making of new, 233.
officering of, 233.

Divorce,
absolute, 330,321.
offending party, restrictions

on. .331.

refusal of, 331.

separation,commissioners for,

authority, oath, power
of, 331,332.

conditional, duty of jury, 330,
husband, when free from con-

tracts of wife, :i32.

issue of marriage, 332.

property, schedule of. 332.
suit, manner of commencing,

330.

defence, 3:^0.

judgment. 330.

verdict, 3)50.

Dockage, storage, wharfage, 292,
293. 294.

Dockets, 51
1

'.

512* 517, 948.
Documents, incendiary, punish-

ment for circulating 839.
public, disposition of certain,

J 95.

Domestic duties, performance of,

on Sunday, 753.
Domestic relations, 325 to 341.

Dower,
admeasurement of, writ of,

process, 433.

returns of, ma'.<ing, 434.

and jointure, 429.

application for 435.

assignment of, authority and
compensation of persons
making 435.

assignment of, proceedings,433.
notice by applicant for, 434.

barring of, 429. 430.

deforcement of, 430.

election of time limited, 435.
time, reckoning of, 435.

entitled to, 431.

forfeit of, by adultery, 436.
forfeiture yf, 436.

lands and tenements in differ-

ent counties, 434.
loss of, 431.

recovery of fraudulent, 432.

right of, traversable, 434.

selling of, 435.

proceeds, appropriation of,

435.

Drills, regimental, 243.

Drunkenness, when an excuse for

crime, 702.

Duel, punishment for fighting,

73a.

Duelling, challenge, sending of,

punishment for, 737.

coward, posting of, punishment
for, 738.

indictment for, evidence, 738.

Duels, punishment of officers for

not preventing, 733.

Dues, collection of, 940.

Dues, to or from the state, pay-
ment of, 112.

Dumb and deaf; refer to Deaf
AND DUMB.

Duties, duty; refer to Courts,
and various officers.

Duty, road ; refer to Road duty.
EAR, disfiguring the, punishment

for, 709.

Education of the poor, 184.

governor, duty of, 185.

Inferior court, authority and
duty of, 184,185.

resources, additional, creation

of, 185.

tax, county, authorized for, 184.

Ejectments, limitntion of, 539.

Elections, assembly, general, for

members of the, 109,110.

clerks of, 101.

collectors of taxes, for, 146.

congress, for representatives to,

107.

constables, for, 657.

coroners, for, 507.

electors for President and Vice
President, for, 106.

fraudulent, IU5.

holding, time and place of, 100,

JOl.

inferior court, for clerks of,

507.

justices of, for, 501.

justices of the peace for, 655.

managers of, 101.

military office is, for, 235, 236,

237, 2.39.

officers in attendance at, 102.

officers, for company, 237, field

236 general •<c35.

polls, openmg and closing of,

101.

receivers of taxes, for, 14S.

returns, making of, 102.

sheriff, for, 5i'7.

superintendents of, misman-
agement by, 105.

superior court, clerks of, for,

507.

surveyors, county, for. 507.

voters, privileges of,l 03, 104,105.

voting, illegal, 105.

manner <if 100.

Embracery, definition of, and pun-
ishment for, 735.

Emigrants, introducing slaves,
oath of, 768.

Endorsers not entitled to notice,

441.
in bank, remedy of, against

prior, 546.

suits against, 543.

English statutes and common
law, 93, 95.

Enlistments, regulation of, 245.
Entails, prohibition of, 408.

Entry, forcible, definition of, trial

of, punishment for, 740.
Equity, courts of, 875.

rules in, 953.

Errors, correction of, 611, 671.

bond, 611.

certificate, applicant to pro-
duce, 61 1.

certiorari and exceptions, 611.

costs, payment of, 611.

judgment, reversal of, 612.

6ecurit\ insufficient, party may
justify, 611.

superior court may correct,

and grant new trials,

611,812.
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Escape, from custody, punishment
for assisting to, 733.

jail, punishment for assisting

to, 732.

penitentiary, punishment for,

733.

permitting, 733.

warrants, 519.

Escapes^ liability of sheriff for,

517.

Escheat, 488.

lands devised to aliens not to,

492.

Bales, validity of certain, 492.

EscMaied, personal estate when,
492.

property of aliens, 491.

court of ordinaiy, duty of,

49).

Escheated property, proceedings
in case ot, 488, 490.

attorney general, duty of, 859.

claimants, lights of, 489.

cJaims, trial of, 489.

jury, oath of, 491.

process, forms of, 491.

Escheator, clerk of court of ordi-

nary shall act as, 488.

duty of, 492.

liabilities of, 490.

suits by, 490
creditors, notice to, and pay-

ment of, 491.

Escheats, revenue from, 859.

Estates, creation of, 408.

devised, subject to be, 453.

distribution of by Court of Or-
dmary, 485, 486.

fee simple in, 4G8, 454.

inheritance by, 454.

joint tenancy in, 413.

life, 455.

management of, 476,

personal, wills of, 457.

real and personal, distribution

of, 465.

free persons of color prohibit-

ed from holding, 830.

wills of, 457.

trust, and trustees, 409.

precedence of debts due, 484.

Estrays, 866.

advertising of, 870, 871.

claim of, 87 0.

clerk, fees and duty of, 869,870.

871.

claim, by, and trial of, 871.

neglect of duty, penalty for.

870.

reimbursement of, 870.

costs, payment of by county,
872.

description of, 867.

ejppenses fur, payment of, 871.

impounding of; neglect, penal-

ty for, 867.

justice of the peace, certificate

of, 867.

duty of, 867, 871.

fee of. 868.

neglect of duty, penalty for,

870.

owner, claim of, 868.

pound, making of, 867.

sale of; proceeds, appropriation

of, 868, 870.

service broke to, advertising of,

870.

taker up of, claim by, 872.

compensation of, 869.

duty of, penalty for neglect,

86S, 869.

toll of, 866, 867.

Etridence, 583.

and trial, 591.

nttestation, properly official,

made, 590.

circumstantial, conviction on,

595.

©ral, admission of, 589.

Evidence,
when authorized to be withheld

from jury, 589.

writing, reduced to, 898.

Examination, accuser and accus-
ed, of, 7c0.

felony and manslaughter, per-
sons suspected of, 781.

witnesses of, 780.

Exceptions, 948.

Exchange, bills of, 437, 438, 439.

Execution and sale, 602.

arrest and discharge on, 605.

assignment of, 603.

ca sa not satisfied, 605.

defendant, property of, in pos-
session to be first taken
in, 603.

docket, 517.

illegality of, trial of, 602.

sheriff", duty of, 6U3.

issue and levy of, 602.

lands of persons dying in, 603.

paid oflT, kept open, 603,

property, delivery of 605.

purchasers under, 604.

refer to Courts,
sheriff', entitled to control of,

606.

for or against, 605.

stay of, 6o2.

judgment against principal

and security on, 602,

stock, bank or corporation, sub-
ject to, 604.

levy and sale of, 604,

bank officer to make transfer

of, 605.

certificate of sale of, by she-
riff, 605.

writs of possession, 604.

Executors, 948.

accounts of, rendering of, 476,
477.

neglect, liability for, 476.

and probate of wills, 460.

bonds of, 462.

cliargeable, how, 475.

clerk, non- compliance of, 478.

commissions ol', 480, 481.

debtor, when made, 460.

debts, payment of, by, 484.

delinquent, process against,

477.

dismission of, 437.

duty of 475.

entitled to no beneficial interest

not expressed in the will,

460
executor of, 461, 537.

letters, revocation of; proceed-
ings, 479.

mismanage meiit, proceedings
in case of, 478, 479.

qualification of, 461, 462.

removal of, 478.

returns, making of, 476, 477,
478.

of non-residents, 478.

sales by, 431, 482.

securities for, 471.

title, execution of, by, 483.

waste by, 471, 476.

Executrix, abatement of suits

against, 462.

Expresses, employment of, 252.

Extortion, definition of, punish-
ment for, 736.

Eye, punishment for putting out
an, 708.

FACTORS, tax on, 132.

False imprisonment, 710.

False representations, 728.

False swearing, definition of,

punishment for, 729.

Fees, academy lots, for grants on,

142.

attorney, of, 506, 642, 650, 902.

general, 902.

bailiff, 904.

Fees,

clerk common pleas, Augusta,
632, 641.

clerk common pleas. Savannah,
643, 650.

clerk inferior court. 153, 373,

564, 825, 827,' 849, 869,

870, 871, 903.

clerk house of representatives,

902.

clerk court of ordinary, 329,

478, 691, 905.

clerk supcrinr court, 373, 487,
768,857,902,903.

commissioners of pilotage,

messenger and secretary
of, 288.

constable, 288, 525. 617 , 673,906.
coroner, 525, 904, 908.

cotton weighers, 889.

court ; refer to Courts.
demanding of, for services not

performed, by officers,

penalty for, 906.

demanding more than legal,906.

governor of, 144.

head rights, 142.

health officer. Savannah, 271.

inferior court to levy tax for

payment of, 908.

jail, 310.

jailevs, 904.

jurors, 904.

jury, 507, 583, G69, 750.

justices, 288, 406, 617, 672, 783..

905.

lotteries, land, grant, 142.

measurers, lumber, 891.
notaries public, 906.

officers, bill and receipt to give
for, 907.

mayor's court, Darien, 651-

of, 593, 820.

pilots, 28*), 283.

powder receiver, 906.

prison, 311.

recouler of Savannah, 643.

regii^ter of probate, 691, 905.

regulationsjgeneral, relative to,

906.

reverted lots, for grant of, 143.

secretary of state, 144.

sheriff, 288, 309, 451, 564, 617,

641, 643, 650, 750, 903,
9U4.

deputy, 288.

surveyor, county, 390, 399.

general, 144, 190.

table of, to be posted up in

public offices, 907.
trGii^iirpr 1 i7

witnesses, 584, .589, 639, 668,
904.

Fee-tail, gifts and conveyances in,

408.

Felons, harboring, punishment
for, 7.34.

pursuit of, 779.

transported, 749.

Felony, definition of, 703.

habeas corpus, granting of writs
of, in cases of, 304.

persons suspected of, examina-
tion of, 781,

punishment for compounding,
7c4.

Fences, lawful, 892.

owners of cattle not liable for

breaking unlawful, 893.

stake.=, etc., not to be fixed in

enclosures, 893.

Ferries, tax on, 131.

Field officers, election of, 236.

Fines; refer to Penai-tv.
Firearrns, free persons of color not

allowed to keep, 832.

slaves not allowed to keep, 812.

Fire, fences, stacks of jiroduce,

and woods, punishment
for setting on, 761, 762.
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Fixtures, punishment for theft of,

715.

Pire-woodf measurement of, 692.

Flint river lands, tax on, 125.

Flour, inspection of, 923, 929,
930.

Forcible entry and detainer, 740.

Forestalling, 759.

Forgery, of bonds, certificates,

coin, deeds, names of
corporations, firms, pri-

vate individuals, person-
ating another, public
seals, using fictitious

names, and wills, 725 to

729.
Fornication, punishment for, 742.

Fortifications, cessions of land for,

67.

Fhigitives from justice, 748.
Fraudulent devises, 459.

levies and conveyances, 736.
or malicious mischief, 761.

Free persons of color; refer to
Color,

French subjects, grant of special
pr vileges to, 319.

GAMBLING with negroes, pun-
ishment for, 745.

judges, duty of in regard to,

745.

Games and sports, Sunday, forbid-
den on, 751.

Gamesters, fighting, or challeng-
ing to fight by, penalty
for, 745.

suing of, 745.

Gaming contracts, 743.
houses, punishment for keep-

ing, 743.

suspected, 745.

tables, pnnisiiment for keeping,

Garnishee, answer of, traverse of,

666.

debts returned by, 667.

execution against, 666.

judgment against, 666.

Garnishments, general proceed-
ings on, 563, 564.

when authorized, 560 to 563,
Gelding, 865.

illegtil, punishment for, 865.

Georgia, boundaries of, 24,26, 61,
82, 83.

charter of, 20.

constitution of, 56.

debt of, 165.

guard, 248.

historical society, 194.
incorporation of, 194.

officer;-: of, 195.

powers and privileges of, 195.

infirmary, 206.

corporators, appointment of,

206.

inmates of, 207,

name of, 208.

officers of 207.
powers and privileges of, 203.

institutions, literary, of, 175.

state, and public works, 175 to

20S.

officers, state, of, election, and
duty of, 99 to 119.

revenue of, 121.

state, organization of, 81 to

119.

university of; refer to Uni-
versity of Georgia.

Gift and conveyance in fee-tail,

408.

by collusion, 425.

fraudulent deeds of, 425.

Goats, eslray, 866.

Goods, obtaining of, by personat-
ing another, punishment
for, 760.

Goods, stolen; refer to Stolen
Goods.

Gold or other metallic substances,
digging or carrying away,
punishment for, 721.

Government officer, theft or lar-

ceny after a trust, by,
punishment for, 717,

Governor, authority of, 170, 171,

173, 18<, 248, 251, 391,

book of accounts of, 1 17.

duty of, 107, K 8, 116, 184, 185,
230, 235, 392, 888,

fees of, 144.

powers of, 228.

salary of, 900.

secretaries of, 111.

fees and salary of, 901.

Grants, attornment, without, 447.

fee, refunding of, in certain
cases, 396.

fees on reverted lots, 143.

head rights, time for taking out,

390.

in general, 395, 396, 397.

issumg of, 391, 395.

settlers, to, confirmation of,

84.
^

soldiers, certain, to receive,
.^83.

South Carolina, 380.

Guardian, accounts of, 477.

and ward, 333.

appointment of, 333.

bond of, 334.

clerk of court of ordinary as,

338.

color, free persons of, of, 828.

compensation of, 337, 480, 481.
deaf and dumb, of, 341.

debts, payment of, by, 484.

dismission of, .337.

duty of, 335, 338.

estates, management of, by,476.
idiots, of 338.

insane, of, 338.

liabilities of 335.

lunatics of, 338.

natural, 335.

non-resident, 337,

oath of, 334,

returns of, 338, 476, 477, 478.

sales by, 4<3l,

securities of, 47',

Guardianship, evidence of, 336.

letters of, 334, 462.

of illegiiimate children, 333,

Gunpowder, IranspoxVdtion of575I.

illegal, penalty for, 751,

HABEAS CORPUS, act of, 300
to 307,

accessories, eifect of act on,
308.

act, violation of, prosecutions
for, time limited, 307,

assize, after proclamation of,

307.

may have, 307.

court, liability of, 305.

penalty of, for denying writ
of, 305.

debt, imprisoned for, not afiect-

ed by, 304.

debtors, exceptions as to, 306.

detention, illegal, remedy for,

301.

felony, when indicted or let to

bail, 304.

exceptions. 306.

imprisonment, foreign, illegali-

ty of, remedy for, 305.

issue, general, pleading of, 307.

offenders, trial of 307.

officers, duty and liability of,

303.

neglect or disobedience, pe-
nalty for, 303.

prisoners set at large not to be

re-committed, but by or-

der of court, 303.

removal of, exceptions. 304.

reiterated commitments, 303.

Habeas Corpus,
treason, when indicted or let to

bail, 304,

exceptions, 306.

writ of, 301.

granted or not, in vacation,

301,303
jurisdiction of, 305.

Habitations ofpersons, crimes and
offences against, 712.

Harboring felons,7'M ; slaves,789..

Head rights to land, 380 to 392.

courts, caveat, 392.

land, 384,

fees for grants, 142,

land, adnieasurementof, 387.

courts, 384.

cultivation of, 383.

grants of, 3^8,

office, opening of, 381.

plats of, 388,

quantity of, allowed or, 381.

settlement of, 383,

survey of, 388.

vacant, in certain counties,

381,382,
persons entitled to, 381,

surveyors of, 386.

Health laics, of Darien, 272 ; of
Savannah, 272.

offences against the public, 747.

Heir and dc-visee of an obligor,

action against, 459,

aliening before action, 460,

devisee chargeable as, 460.

dower, fraudulent, recovery of,

remedy of, 432,

trust, cestuy que, not charge-
able for, 410,

Hickory and oak lands, tax on,

126.

Hindoos, exceptions in favor of,

833.

Historical Society of Georgia, 194,

Hog-stealing, punishment for,714.

Homicide definition of, 705.

justifiable, definition of 706.

Honest debtors, relief of, 312.

Horse-stealino-, punishment fot

714.

Horses, 864.

claims of, 866.

exchange and sale of, 864.

estray ; refer to Estrats.
gelding of, 865.

illegal, 865.

marks and brands of, 865.

record of, 866.

sale of, 864,

unlawful, effect of, on owner,
864,

stud, running at large, 865.

toll-masters for, 864.

Hospitals, temporary, provision

for, 272.

House, breaking and entering with
intent to steal, punish-

mcpt for, 716.

larceny from, definition of,

punishment for, 716.

Houses, and rooms suspected for

gaming resort, examina-
tion of 745.

burning outhouses and, punish-
ment for, 7 12.

disorderly, gaming, lewd, tip-

pling, punishment fof

keeping, 742, 743.

of ill fame, 742.

public, closing of, on Sunday,
751.

examination of, on Sunday,
75 i.

setting on fire, outhouses, and
punishment for, 712.

Humane and medical institutiene,

196.

Husband and wife, 329.

dower barred in lands conreyel
by, 429.
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Husband and wife,

dying without issue, 429.
rights of, 428.

wife, intestate, sole heir is,

428.

when free from contracts of,

332.

real estate of, when married,
rests in, 428.

rent due to, recovered by,
428.

IDIOTS
J
commissioners of in-

quiry, 339.

deaf and dumb persons, in law
made, 341.

exceptions in favor of, 542.
guardians for, 3>58.

guardianship of, wife entitled
to, 338.

lands, may convey, 412.
law, not amenable to, 701.
offences by, 702.

wills of, 455.

Illegal detention, remedy for, 301.
Illegal voting, 105, 109.

Illegality, 948.

Illegitimate children, inheritance
of, 466, 467.

Imparlance, 949.

Imprisonment, debt, for, habeas
corpus of no effect, 304.

false, definition of, punishment
for, 710, 711.

foreign, illegality of, 305.
sentence of, 793.

trial of crimes, punishable with,
791,792.

Incendiary publications, punish-
ment for circulating, 704.

Incest, punishment for, 742.
Incorporation laws, 861.
Indentures, of white servants, 326.
Indians, exceptions in favor of,

833, 836
; privileges of,

prohibitions of, and re-
strictions on, 320, 321,
322.

Indictments, ^nigea not to amend,
575.

costs on, exceptions to, form of,

787.

entry on, 790.

trial of, 791,

Indigent and infirm persons, tax
on, 132,

persons may appeal without se-
curity, 602.

when entitled to legal process
without fee, 594,

Indigo weed, 895.

weighers, fee of, 889.
Infancy, plea of, 537.
Infanticide, 707.

Infants, eloined, suit by prochein
ami, 537.

law, when not amenable to,702.
offences by, 702.

wills of, 455.

Inferior Court ; refer to Courts.
Informers, common, 784, 785.
Injunction, bills of, 681.

Inquest, coroner's, 523, 524, 525.
of insanity, 798.

Insane convicts, lunatic asylum,
admission to, of, 204

Insanity, oath of inquest of, 798.
Insolvent debtors, 308 to 317, 633.

list of tax collectors, 161, 162.
Inspection, military, annual re-

views and, 243.
Inspectors, brigade and division,

243, 244.
of beef, 917 ; flour, 928

;
pitch,

917; pork, 917 ; tar, 917;
tobacco, 919 ; turpentine,
917.

Insurance companies, agents of,
55ti,

attachments against, 556.
tax on, 130.

Intention, crimijial, 701.

Interest, legal, usurious, 442,

Internal navigation, 288 to 292.

Interrogatories, authorized, 584,
639, 668, 949

to transient persons, 586,
Invasion or insurrection, duty of

governor in case of, 251.
Iron works, encouragement of,384.

JAIL, escape from, punishment
for assisting to. 732,

fees, security for, 854,

prisoners into, punishment for

refu.sing to receive, 733.

Jailers, cruelty of, punishment
for, 731.

duty of, 822.

oath of, 853.

prisoners to receive from other
counties, 517.

superintendence of, 853.
Jails, erection of, 852.

sheriffs to keep, 853.

superintendence of, 853.

Joint stock companies, 368, 369,
3/0.

Journals of Legislature, indexing
of, 98.

Judge, death of, •'^48.

advocate, for division? and re-
giments 261.

marrying without license, pen-
alty foi, 755.

Judges of common pleas, Augus-
ta, 631.

Savannah. 643.

superior court, 499.
penal code, amendments to

be suggested by, 794.
salary of,~901.

J«(Zo-?Ke?it and subsequent proceed-
ings, 596.

appeal against principal and se-
curity on, 600.

confession of. 595, 647,
elder, lien of, 599.
execution on, stay of, 600,
in equity, 682.

lien of, 640, 649.

ouster of, 615.

prior, lien of, 598,

priority of, 599,
prope.rty sold, when not affected

by , 599.

refer to Courts for other,
renewal of. 599.
reversal of, 612.

revival of, 600.

signing of, 952.

verdicts and appeals, 597.
executions, and other crimi-

nal proceedings, 795.
younger, costs on, 599,

Judicial circuits, 91.

interference, in collection of
taxes prohibited, 159.

Juries, judges of law and fact,

791,

refer to Jury, 578.

Jurisdiction, special, for seamen,
275.

Jurors, defaulting ; refer to Jurt,
Courts

grand, .597,

petit. 578.

^ special. 579, 638, 639, 647.

Jury, coroner^s, 523, 524.

Jury, drawing of, 277, 638, 647,
669, 844.

fees of, 583. 669.

findings of, 797,

oath of, 491, 583, 666, 670, 792,
844.

petit, 578.

recommendation of, 793,

talesmen ; refer to Courts,
trial by, 529, 578 to 583, 845.

Jury, grand, charge to, 745, 771.

duty ©f, 513, 579, 739,

number of, 579.

65

Jury, grand.
oath of, 582.

presentment of, T88.

selection of 578.

Jury, special, 579.

oath of, 582,

Justice, crimes against the public,

729 to 737.

fugitives from, 748.

Justices^ courts, 653 to 673.

of inferior courts, 501.

Justices of the peace, 653.

actions against, for false war-
rant, 778.

actions before ; commencement
of, ansvver and defence,
663,

attachments by, 664,

authority of, 272, 776,

bail, 664.

holding to, by, 667.

letting to, by, 777, 782.

prisoners let to, 777,781,
books of, 656.

clerks of inferior and superior
courts, ex officio, 510.

constables, ruling of, by, 660.

contempt, may punish for, 662.

costs, 672, 779, 783.

prosecutor, requirement of,

from, 783.

duty of, 101, 182, 239, 272, 406,
776,867,894.

election of, 655,

examinations by, 780, 781.

fees of, 406, 672 ; refertoFEEs.
garnishments, 664.

judgment and subsequent pro-
ceedings, 669.

lien of, 669.

jurisdiction of, 278, 660, 883. -

ten days' residence gives,661
jury, drawing of, 669.

malpractices by, punishment of,

735.

marrying without license, pen-
alty for, 755,

neglect by, penalty for, 780.

oath of, 656.

offenders, apprehension of, bj,
776.

patrols to appoint; 815.

powers of, 752, 829.

prisoners, bail of, by, 781.

proceedings to judgment, 660.

recognizancps. certified by,783.
validity of, 777,

returns by, 949.

ruling of, 657,

seamen, apprehension of, by,
273,

suits, when parties to, 657.
against co-obligors, endors-

ers, and securities, be-
fore, 662.

terms, appearance and judg-
ment, 663,

vacancies, filling of, 656.

warrants, endorsement of, by,.

776, 778
witnesses, binding over, by ,781'

not allowed to lax costs for
90H.

KIDJVAPPIJ^Q, definition of,

punishment for, 711,
white children, punishment for,

711
Kill, cattle, punishment for per-

mitting slaves to mark,
brand, or, 763.

Killing a slave, justification of,

707.

prosecution for, 707.

or maiming cattle, punishment
for, 762.

unlawful, or branding, horses
and cattle, punishment
for. 762.

King, forfeitures to the, made
payable to the state, 94.
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LA^D, admeasurement of, 387.

aliens, devised to, not to es-

cheatj 492.

attachment on, 559.

claims to, 620, 621.

colleges, reserved for endow-
ment of, 186.

conveyed with condition of re-

vocation, 423.

courts ; refer to Courts.
damages on, by railroads, pay-

ment for, 229.

devised, may be, 453.

devises of, must be in writing,

455.

execution, exempt from, 317.

liable to, 316.

of persons dying in, 603
exempt from taxation, 132.

fees, for grants of certain, 142.

grants of, 388,395.
head rights, quantity of,allowed

on, 381.

lazaretto, for Savannah, 272.
levies on 606.

lotteries, grant fees, 142.

reservations, 178.

office, opening of, 381.

owners, duty of, 397.

partition of, 316, 414.

partitioners of^ 414.

plats of, 388.

private, boundaries of, 397, 398.

processioners for boundaries of,

397.

processioning of, 397, 398.

reserved lots of, 178.

reversed lots of, 143, 144,

surveys, plats and grants of,

.388.

tax on, 123 to 127.

taxes, sold for, 155.

titles to, 380, 395, 400, 428, 442,

453, 465, 4s8.

trustees, infant, may convey,
412.

university, sale oC 187.

survey of. 393.

value of, 460.

vendee of, contracting, dying,

title to. 434.

vendor and vendee, dying, title

to, 484.

warrants, 385.

Landlords and lessees, 444.

ejectment, may join in, with
tenant, 448.

Landmarks, punishment for de-
stroying, 761.

Larceny, after a trust, punishment
for, 717, 718, 719.

definition of, 713.

houses, from the, punishment
for, 716.

person, from the, definition of,

punishment for, 716.

distinguished from robbery,

716.

simple, definition of, 713.

punishment for, 714, 715.

I.a5cars,exi-e ptions in favor of,836.

Law, common, of England, adop-
tion of 93.

common, rules, 942.

criminal, 699 to 800.

Georgia Historical Society, act

of incorporation of, de-

clared public, 195.

militia, reading of, 241.

iieddler.a, to license, violation

of, 138.

registry, of free persons of color,
825, 828.

Lawful acts, attestation <^f, by con-
suls and vice. 405.

Laws and resolutions, published
by authority, dignity of,

98.

perpetuation of certain. 95.

provincial, revival of, 94,

Laws, revenue, comptroller to re-

commend improvement
in, 114.

revival and publication of, 93.

Lawyers, tax on, l.il.

Leap-year, computation of, 441.

Leases and rents, 442 to 452.

parol and written, 442.

renewal of, 446.

Legacies, when not to lapse, 457.

Legal process, obstructing of,

punishment for, 731.

Legislative officers, salaries of, 981.

Legislature, journals of the, 98.

Lessees and 1 mdlords, 444.

Letters of administration, 468.

dismissory to administrators and
executors, 487.

threatening, punishment for

sending, 735.

Levies, fraudulent, 736 ; refer to

Courts.
Lewdhouses, punishment for keep-

ing, 742.

Libels, definition and punishment
for, 739.

Liberty of conscience, 322.

personal, and privileges. 299 to

378.

License, attorneys of, 505.

marriage, 329.

peddlers of, 137.

physicians of, 199.

retail, 855, 863,

showmen, of, 860, 861.

spirituous liquors to retail, 755.
Liens, gold machines, on, 627.

masons and carpenters, of, 623,
6-24,6-^5.

priority of, 625.

steamboats, on, 625.

steam saw-mills, on, 627.

Life estates, 402, 452, 455.

tenant for, C84, 685.

Light houses and beacons, cessions
of land for, 86, 87.

Limb, or member, distiguring of
any, punishment for, 709.

Limitation of actions, 5o7to 542.
Limited copartnerships, b73.

Lip, disfiguring of, punishment
for. 709

Liquors, intoxicating, sale prohib-
ited at certain times, 324.

spirituous, retailing without li-

cense, punishment for,

755.

Literary institutions, 175 to 195.
Lotteries, prohil)ition of, 746.
Lotteries, land, grant fees of, 142.

reservations in, 178, 393.

Lottery, sales, void, 746.

tax on sale of tickets, 131.
penalty for, 747.

Lumber, inspection of, 890.
inspectors of. 890.

measurers, 891.

Lunacy, commissioners of, 339,
34).

trial of, 203.

Lunatic Asylum, 200.
appropriation for, 200.
building committee of, 200.

bond given by, 201.

duty of, 200, 201.

convicts, admission of insane,
204.

provision for, 205.

recovery of, 2^)5.

support of, vOS.

erection of, 200
government of, 201.

inmates of, to whom entrusted,
204.

lunatics, admission of, 202, 203.
discharge of 204.

of other states, admission of.

204.

provision for when discharg-
ed, 204.

Lunatic Asylum.
officers of, 205
patients, admission of, without

certificate, 204.

pauper lunatics, 203.

support of, by state, 203.

regulations of, 201.

trustees of, 201.

donations received by, 202.

duty of, 2U1.

officers removed by, 202.

power of, 202
salary of, 205.

visitation by, 503.

Lunatics, guardians for, 338.

executions in favor of, 542.

offences by, 702.

pauper, support of, by state.

203,

real estate of, 482.

Lying to obtain endorsers, punish-
ment fur, 760.

MAGISTRATES, punishment
of, for false imprison-
ment, 711.

Major commandants of squadroTis,

election of, 249.

Major-general, authority of, 249.

election of, 235.

fines of, 255.

Malice, express or implied, 705.

Malicious mischief, 761 to 765.

other acts, punishment for.

765.

trespass, 538.

Manslaughter, definition of, 705.

examination of persons suspect-

ed of, 781.

involuntary and voluntary, pun-
ishment for, 706.

Manumission of slaves, 806.

Maps, evidence of, 394.

Marine regulations, 264 to 294.

Mariners ; refer to Nuncupative
Wills, and Seamen.

Marriage, 329. 428 to 436.

feme sole, of, 537.

offences relative to. 741.

portion, raising of, 459.

Marrying without license,penalty
for, 755. ,_

Marsh, sea-island, and "' tide

swamp, tax on, 123. •;

Martial, Courts, ^Qi.

Masters, abuse of slaves or free

persons of color by, pun-
ishment for, 770.

and apprentice, 328.

seamen, 273.

servants ; servants not slaves,

326. 327. 3-48.

of vessels, refusing pilot, 283.

Masters, toll, for horses and cattle,

864, 865.

Mayhem, definition of. 708.

Mayor and aldermen of Savannah,
powers of. 269.

Savannah, of, and court of Com-
mon Pleas, 278.

Mayor and other officers, election
of. 344.

Mayor^s Court, Augusta, 630.

Measures and weights, standard
of, 887, 888. %:!

Medical and Humane Institutions,

196 to 208,

aid for prisoners. 854.

Medical College of Georgia, 197.

appropriation for, 197.

name of, 197.

Medicine, sVdves when not permit-
ted to administer, 812.

Members of General Assembly
election of, 109.

Menaces find ihreais.702. '®J>--?1?

Merchandize, punishment of lar-

ceny by persons intrusted

with papers to collect,

718
tax on, 129.
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Merchant, commission, larceny af-

ter trust by, punishment
for, 718.

Mesne profits, recovery of, 620.
Messenger, election returns, 103.

Mileage of persons delivering run-
away slaves, 820.

Mile-posts, boards, or marks, pun-
ishment for defacing or
removing, 879.

Military books, distribution of,

254.

duty, persons liable to, 240.
exempt from, 194, 253, 318.

organization, 233.
posts, cessions of land for, 87.

regulations, 231 to 263.
Militia, apportionment of, 253.

companies, muster of, 241.
courts of inquiry of, 258.

law, reading of, 241.
officers, election of, 235 to 239.
exemptions of 253.

Militia, State, for actual service,
253.

e,Kemptions of, 253.
Millers, duty of, b93..
Mills, ereciion of, encouraged,

384.

Mindjpersons considered ofsound,
701.

Mining, machinery, punishment
for erecting on another's
land. 721.

unlawful, 721.
Minister, penalty of, for marrying

without license, 755.
military duty, exempt from,

253.
Minors and apprentices, military

fines of, 257.
punishment of for illegal voting,

756.

Mischief, fraudulent or malicious,
•761 to 765,

Mistreatment of another by an
officer, under color of
office, punishment for,

732.
Mo7ie7j due the state, 113.

lost at play, 744.
tax on, 130.

Moors, except'ons in favor of,

833, 836.

Morality, offdnces against the
public, 741.

Mortgagees ; mortgagers, 421.
Mortgages, 350, 351,''445.

bona-fide,423.
estate, real, on, 419, 420, 621.
existing, validity of, 419.
foreclosure of, 351, 621, 640,

649.

rule for, 621.

property, personal on, 419, 420,
622, 623.

real, on, 419, 420,
record of, 419.

Motions, 950.

Mountainous lands, tax on, 126.

Municipal corporations, 344, 345.
Murder, definition of, punishment

for, 705.

Musicians, 244.

fines of, 256.

Musters and reviews, 240 to 245.
battalion, 243.

company, ^40, 241.

disobedience at, penalty for,

245.

mutinous conduct at, penalty
for, 245.

regimental, 242.

suttlers, misconduct of, at, 244,
Mutiny in the peniteniiary, 736.

J^./1MES of corporations, firms,

private individuals, pun-
ishment for forging, 7"28.

fictitious, punishment for using,
728.

^. itit:&X^

J\rames.

illegal use of, 377.

JVavigation and turnpikes, 764.

internal, appropriations for, 288
to 292.

obstructing, penalty for, 290.

right of, 393.

JVe exeat, writs of, 679, 680.

IN'egro blood, proving of, one
eighth, 806.

J^egroes, divine worship, not to

assemble on pretence of,

814.

gambling with, punishment for,

745.

goods stolen by, punishment for

receiving, 734.

mortgaged, penalty for running
off, 351.

slaves, claimed as, 833.

Molle prosequi, when not to be en-
tered, 791.

JVon-resident tax payers, 156, 157,
158.

JVose, punishment for biting or

cutting off, or disfiguring

the, 709.

J^Totaries Public, appointment and
registering of, 859.

certificates, protests, and other
acts of, made evidence,
589.

JVotes, Promissory, 440.

assignment of, 440.
collection of, 440, 441.
endorsers of, 441.

endorsement of, 440.

negotiability of, 440.

or other evidences of debt, pun-
ishment for stealing, 715.

J\rotice, 950,

Nuncupative Wills, 458,

J\ruisances, abatement of in city,

town or county, 749,
750.

OATH, of administrator, 469,
473.

affirmation, a substitute for,

322,

agent for collection of taxes,
150.

alien, 319,

applicant for vacant lands, 382.
appraisers of property under

will, 475,

attornies. 504,

bailiffs, 582,

cashier of bank, 361.

cashier of Central Bank, 214.
claimant of stolen property

found in possession of
slaves, 811.

clerk court of ordinary, 690,

as escheator,488.
inferior court, 509.

military courts, 259.

Savannah common pleas, 645,
superior court, 509.

collectors of taxes, 147,

commissioners of divorce, 331.
lunacy, 339,

pilotage, 279.

constable, 658.

coroner, 523,

cotton picker, 927.

county officers 508.

surveyor, 526.

courts martial, members of,

261.

debtor, 310, 313.

escheator, 488,

executor, 473,

freeholder, 101.

governor, 64.

guardian. 334.

inspectors of beef, 918 ; flour,

929 j lumber, pork, pitch,
tar, 918 ; tobacco, 92rf,

and turpentine, 918.

jailers, 853.

Oath.

judges common pleas of Savan-
nah, 643.

superior court, 499.

jurors, appeals on, 670.

awards and damages, on, 66d.
claims, trial of, on attach-

ment, 559.

color, free persons of, on trial

of, 844.

coroner's inquest, on, 524,
escheated property on, 491,
grand, 582,

insanity, on inquest of, 798.
petit, 583, 792.

slaves, on trial of, 844.
special, 582, 792,

justices, 656.

militia officers, 239.

delinquents, 258,

naturalization by Frenchmen,
320,

non-resident, 104.

office of, in general, 75.

officers of ofCentral Bank, 214»
county, 508.

militia, 239.

university of Georgia. 19L
Western and Atlantic rail-

road, 227.'

owner of property, 150,

packer of beef, pork, pitch, tar,,

turpentine, 918.

peddlers, 137.

pilots, 2SI.

precautionary, 104.

president of bank, 361,

provost marshal, 259.
receivers of tax returns, 146.

representative, 59, 60,

security for bills injunction,
681.

senator, 59, 60.

sheriff, 514.

Augusta common pleas, 632.

Savannah, 645.

superintendents of election of
justices, 655.

surveyor, 394.

treasurer, county, 855.

state, 112.

vendue masters, 134, 136.

voter, resident, and non-resi-

dent, 104,

witnesses, 792,

court martial, before, 263,

criminal cases, in, 792.

grand jury, before, 792,

Obligors, CO. 662, 680.

joint, 634, 662,

Obstructions of public roads, 881,

Ocmulgee river, tax on lands on,

125.

Oconee river, tax on lands on,
125.

Offences, attempt to commit, pun-
ishment for, 799, 800.

bailable, not, 782.

cheats, committed by, 758,

decency, against the public,

741.

health, against the public, 741.

justice, against the public, 729
to 737.

minor, arraignment for, 789,

morality, against the public,

741, '<gm -
navigation act, against, trial of,

289.

offenders, appiehension of,

291.

pardon of certain, 848,

peace, against the public, 737
to 741.

persons, against, 705 to 713,

policH, against the pub'ic, 741.

property, against, 713 to 722.

prosecution of certain, 359,
830, 842.

religious societies, against, 324.



984 GENERAL INDEX.

Offences,

Sabbath, against the, 751.

slaves, by, 838 to 846.

relative to, 765 to 773.

state and people, against, 704,
swindlers, by, 753.

Offenders, joint, trial of, 798.

prosecution of, 774 to 800.

unknown, prosecution of when
found, 795.

Officers Central Bank, 214, 215.

Officers, civil,

accounts of, 779.

bond of j refer to Bonds.
books, punishment for deten-

tion of, by, 731.

county, 851 to 859.
courts, of; refer to Courts.
duty of certain, 139, 303, 511,

739, 778, 8-20, 857.

election of certain, 507.

fees of certain, 144 ; refer to
Fees.

informations bv, 785.

in general, 526, 527, 528.
larceny by, punishment for, 717.
liability of, 303, 511, 820.

mistakes of, 575.

oath of certain, 507, 508 ; refer
to Oaths.

plea of, 528
reports of, 940.

salaries of certain, 900, 901.

vacancies, 508.

Officers, health, of Savannah, 271.

Officers, Military.

additional, of rifle companies,
247.

arrest of 262.

cavalry companies, of, 248.

squadions, staff of, 250.
commanding, ofcompanies, 241.
of counties, duty of, 252.

commission of, 235.

company, 237.

convention, annual of, 242.

detachments, of, 253.

disabilities of, 239.

duty of, 235, 241,252. 258.

election of, 235, 236, 237.

superintendents of, 235.

field, 2:J6.

fines of, 255, 256.

general, 235.

non-commissioned, 240.

desertion, charged with,when,
256.

oath of, 239.

privileges of, 239.

rifle companies, of, 247.

sentencing of, 263
stafl", appointment of, 238.

trial of, 261.

uniform of, 239, 240.

voting for, 235.

Officers, railroad, Western and At-
lantic, 227, 228.

Offices, state, election and duty of,

99 to 119.

Officers, state-hoiLse, 111 to 119.

Official papers and writings, coun-
terfeiting or forgiving of,

725.

Ogechee river, tax on lands on,
124, 126.

Opprobious words, 793.

Orders, battalion, 242.

company, 242.

regimental, 242.

verbal, 242.

Ordinary, courts of; refer to

Courts.
Orphans, binding out of, duty of

master, 328.

real estate of, 482.

rights of, 143.

Overseers, roads, of, 879.

slaves to have, 8]4.
Oyer and terminer and common

pleas, Savannah, 642.

PACKERS of beef, pitch, pork,
tar, turpentine, oath of,

and penalty for neglect,
refusal, or violation of
act, by, 918

Packet vessels, annual bond of, 898.
Papers lost during the war, 417.

destroying, punishment for, 761.
Parent and child, 382.

Ouardian, privilege of, 692.
Pardon and respite, 848.

application for, 798.

oflfences, for capital, 848.
Parties, death of 548.

Partition of lands, 316, 414.
Partitioners of land, 414.

Partners, general and special ; re-

fer to Partnerships.
property of, 543.

Partnerships, 373 to 378.
general, 377.

limited, certificates of, 373.
business of, 375.

dissolution of, 377.
fraud by, 376.

publication of, 374.

Patrols, act to establish, revival
of, 94.

appointment of, 815.

authority of, 812.

captains of, apoointment of,

817.

divisions, 815, 816.

duty of; and persons liable to,

815 to 819.

law, construction of, 821.
liability of, 817.

Paupers, 691, 692.

Paymasters, appointment of, duty
of, 238.

Peace, justices of the ; refer to

Justices, and Courts.
offences against the public, 737.

Peddlers, 136.

liabilities of, 138.

license, obtaining of, 137.

oath of, 1.37.

officers, duty of, 139.

penalties on, 138.

qualifications of, 136.

Peddling, or trading without li-

cense, penalty for, 760.
Penally,
academy funds, for withholding,

186.

appeal, frivolous, for, 600, 648.
attorney, for deceiving court,

5(16.

arbitrators, for neglect, 899.

bailment, for unlawful, 782.

ballast, for throwing into rivers,

290.

banks, bills, or notes, for neg-
lecting to redeem, 357,

cashiers of^ for neglect, 361.
notes,for non-payment of,354.

presidents of, for neglect, 361.
receivers of, on 364.

returns, for not publishing,
361.

specie, for failing to pay, 359.
boats, on agent, owner or pa-

troon, of, for refusing to
show bill of lading, 289.

owners, on. for carrying unin-
spected flour, 930.

books, annual abstract of, for

neglecting to lay before
grand jury,by officer,857.

bridges, on commissioners of,

for neglect or refusal,884.

on proprietors of, for neglect
to publish rates of toll,

886.

burying grounds, for injuring,

324.

captain bringing colored seamen
into the state, neglecting

to report and give bond,

34.

Penalty of captains for neglecting
or refusing to carry away
colored seamen, 835.

cattle, for ki ling, 763.

for maiming, 763.

clerk, county, for neglect to file

evidence of freedom, 827.

clerk, courts inferior, ordinary,
superior, for neglect to

keep their offices at, or
within one mile of, court-
house, 511.

inferior court, estrays, for

neglect of duty concern-
ing, 870.

treasurer, acting as county,
for neglect to make exhi-
bit of county funds, 859.

ordinary, court of, for refusing

to register births, 693.

claimant for damages, by rail-

road company for fraud,

367.

collector of taxes, on, 161.

color, free persons of, state, for

remaining in the, 827,835,

conveyances fraudulent, on
parties to, 422, 424.

coroner, for neglect, 525,780.

cotton seed, tor neglecting to

remove certain, 893.

weighers, for offences by ,889 .

weight, true of, for making il-

legal deductions from.
8tt9.

creditor, on, for illegal arrest of

debtor, 311.

deed, second, for making, 423.

dower, forfeiture of by adulterr
and alienation, 436.

fraudulent recovery of, 432.

election, for violation of free-

dom of, 1U5.

superintendent of, for viola-

tion of duty by, 106.

ejectment, for secretion of, 448.

estate, for fraudulent adminis-
tration of an, 472.

estrays, taker up of, for, neglect,

868.

felony, for compounding of, 784.

ferryman, on, 275
fines in general, 542.

military, 256, 260.

fire, for making, near tobacco
warehouses, 923.

flour, boat owners, for carrying
uninspected, 930.

inspectors of, for purchasing,
929.

persons, for packing in light

or old barrels, 929.

shipping uninspected, 929.

forfeitures in general, 542.

treble, 442.

fraud, partners guilty of, 376.

gunpowder, for illpgal transpor-
tation of, 751.

habeas corpus, for denial of writ
of, 305.

impound, for neglect to, E67.

indigo weed, for neglect to de-
stroy, 895.

inspectors of beef, pork, pitch,
tar, turpentine, for neg-
lect, refusal, or violation
of act, 918.

flour, of, for purchasing of,

929.

tobacco, for violation of act,

919.

delivering without order,
923.

fees, receiving other than
legal, 923.

picking refused, 923.

purchasing or manufactur-
ing of, 927.

warehouse failing to attead,

922.
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Penalty.
juror, for contempt, 600.

justice, for neglect of duty con-
cerning estrays, 870.

license, for peddling without,
760.

trading without, 760.

liquors, for sale of, near houses
of worship, 324.

lumber, drift, for buying of, or

selling by, raftsmen, 890,
891.

inspectors and measurers of,

for violation of act, 891.
mariner, for refusing to answer

inquiries of pilots, 268.

marriage, bans, without publica-
tion of, 329.

illegal, 755.

license, without, 329.

military duty, for non-perform-
ance of, 250.

disobedience, 245.

fines, 256, 260.

mutinous conduct, for, 245.
names, illflgal use of, 377.

navigation, for obstructing, 290.

negroes, for rutming off, mort-
gaged, 351.

offences in general, 793.

officers, fees, for demanding
more than legal, or for

services not performed,
906.

habeas corpus, refusing to re-

turn upon, 303.

prison bounds, for refusing to
receive bond for, 315.

recognizance, refusing to de-
liver, 777.

packers of beef pitch, pork, tar,

turpentine, for neglect,
refusal, or violation of
act, by. 918.

passengers, for landing at, or
within fifty miles of Sa-
vannah, 270.

patrol divisions, neglecting to
lay oft". 816.

paymasters, for misconduct, 238.
peddlers, 137, 138.

perjury by applicant for land,
383.

persons, certain, not general,
given to, 785.

pickers, tobacco, for purchasing
or manufacturing, 927.

pilots, for acting without au-
thority, V82.

pork, for sliipping uninspected,
917.

property, taxable, for making
fraudulent returns of 151.

physicians, for concealing con-
tagious diseases, 272.

quarantine law, for violation of,

266.

railroad companies, on, 365.
receipts or payments of county

funds, neglecting to regis-

ter, by persons paying,
857.

rice dams, for stopping up such
as have been opened,
898.

religious worship, for disturb-
ing, 323.

roads, overseers of, for neglect
of duty, 878, 879.

sabbath breaking, 751, 752.
seamen, certificate, hiring with-

out, 275.
for withholding from, 274.
aiding to desert, 274.
enticing away, 274.
harboring deserting, 274.
selling intoxicating liquors to,

274.
selling by other than lawful

standard, 888.

Penalty.
servants, for unjust complaints

by white, 327.

for absence of, 327.

sheriflT, prison bounds, for refu-

sing to receive bond for,

315.

prisoners, for neglect of, 854.
for escape of, 517.

for refusing to certify cus-
tody of, 519.

showmen, exhibiting without
license, 861.

slaves, concerning, 810.

prohibited, for receiving, 768.

runaway, for refusing to receive
into custody, 821.

tobacco, concerning, 919 to 928.

vendue masters, on, 135.

vessels, masters, mates, or boat-
swains of, for violation of
tobacco inspection act,

920.

masters of, for receiving unin-
spected tobacco, 920.

voting, for duplicate, 105.

for illegal, 109.

weapons, for carrying or selling

deadly, 739.

Penitentiary, chaplain to, 936.

committee, 933, 934, 935, 936.

contractors, 932.

convicts, 933.

confinement of, until convey-
ed to, 794.

placing on public works, 229.

removal of, to, T93.

witnesses, when competent,
797.

crimes, trial of, punishable with
death, or imprisonment
in, 791.

dues, collection and payment of,

940,941,942.
escapes from, punishment for

permitting. 733.

fabrics, sale ot, 938, 'J39.

imprisonment, disqualification

for oflice, 797.

keeper to be notified of convic-
tions, 794.

materials for, 937.

morality in, 936.

officers, 930, 931,932.
reports by. 940.

police, 930 to 942.

prisoner, punishment for refu-

sing to receive into, 733.

trial of, for escape fiom, 794.

religious books for.^and instruc-

tion in, 936.

supplies, 932 937.

Perishable property , selling of, 552.

Perjury andfalse swca^-ing,729,730.

conviction of, 383.

definition of, 7-J9.

punishment for, 310, 729, 730.

subornation of, and punishment
for, 729.

Personal contracts, 436 to 442.

estate, tax on, 127.

property, claim to, 608.

Persons, born beyoml seas, 317.

educated in foreign countries,

317.

exempt from tax, 132.

habitations of, off'ences against,

71-2.

of citizens or individuals, oflTcn-

ces against, 705 to 712.

Persons of color, v/hen deemed
slaves, 8-26.

Petition, process, and service, 547,

548.

PhTfsicians, board of, 19 ^ 199,200.

contagious diseases, penalty for

concealing by, 272.

Pickers, tobacco, pay of, 926.

penalty for buying or manufac-
turing, 927.

66

Pilotage, 279 to 289.

commissioners of, 279.
appointment, duty, oath, povr

ers of, 279.

rates of, 283.

security for, 285.
Pilots, and masters of vessels, 283.
Pilots, bond of, 280, 281.

carried away illegally, 235.
compensation of, 283.
disputes, settlement of, 285 to

288.

duty of, 267, 282, 283.
fees of, 280.

liabilities of, 282, 283.
oath of, 280, 281.

penalties for violation of act,
282.

qualifications of, 280.

removal of, 282.

vessels to moor, 285.

Pine lands, tax on, 123, 124, 127.

Pitch, inspection of, 917.

inspectors and packers of, duty
of, oath of, penalty for,

917, 918.

shipping uninspected, penalty
for, 917.

Plaintiff; refer to Courts, and'
Proceedings of courts. '

Plats of land, 389, 390.

Play, cheating at, punishment for,

758.

money lost at, 744.

Police, offences against the pub-
lic, 741.

Poll tax, 131.

Polls, opening and closing of,

101.

Poor, education of, 184, 185.

overseers of the, appointment
of, 691.

tax, collection of, rate of, 692.

scholars, 181.

school fund, 181 to 184.

Pork, inspection of, 917.

inspectors and packers of, duty
of, oath of, and penalties
on, 917, 918.

shipping uninspected, penalty
for, 917.

Possession, quiet, for twenty
years, 540.

writs of, 616, 617.

Posthumous children, 332.

Posting of coward, punishment
for, 738.

Posting of roads, 878.

Post notes, issue of. 358.

Pound, making of, 867.

Powder receiver, fees of, 906.

Presentments of grand juries, 788.
President and Vice, of United

States, election of elec-
tors of, 106.

Principals and accessories in
crimes, 703.

Printer, state, compensation, duty,
election, office of, 118,
119.

Printing, state, execution of, 118.
Prison bounds, 314, 315.
bond for, 315.

prisoners entitled to, 314.
survey of, 315.

Prisoners, apprehension of on
Sunday, 522.

bail may have writ to detain.

521.

civil process, on, 519.

in custody on, 518.

execution in, 518.

fetters, not to be arraigned ia^
790.

jailers to receive from other
counties, 517.

mainpernable, penalty for eu-
lawful bailment, 782.

names of, sheriff to certify, 782.
plea of, 790.
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Prisoners.

property of, liable for costs,

779.

removal of, 304, 517.

retaking of, 518.

set at large, not to be recom-
mitted but by order of
court, 303

trial of, for escaping from the
penitenti iry, 794.

Private parts of another, punish-
ment for injuring, 709.

Privates, militia, fines of, 256.

Probate of wilts, 458, 460, 462, 463.

Proceedings in actions commenced,
569 to 612.

amendment of, 573 to 578.

answer and defence, 570 to 573.

arbitration, 591.

confession of judgment, 595.

damages and costs, 592.

judgment and subsequent, 596
to 613.

jury, trial by, 578 to 583.

Proceedings out ofthe usual course,
614 to 627.

Process, publication and service,

676.

Process, petition and service, 547.

Prochein ami, 951.

Produce, realty severing from,
punishment for, 765.

weight of, punishment for in-

creasing, 759.

Professions, t^x on, 131.

Promissory notes, 440.

Property, claims to, 482.

confiscated, appropriation of
certain, 176,

crimes and oftauces relative to,

713 to 722.

exempt from execution, 315,
316,317.

division of, 484, 485, 486.

insolvent debtor of, 315, 316,
317.

levied on, out of county, by tax
collector, 156.

partners, of, 543.

perishable, levies on, 156.

sale of, 552.

personal, bank shares deemed,
352.

claim to, 608.

prisoners, of, liable for costs,

779.

removal of, by guardian, 336.

illegal, of, 617.

slave, security of, 807.

stealing deeds or other titles to,

punishment for, 715.

stolen, found in possession of
slaves. 811.

taxable, returns of, 149.

titles to, 379 to 492.

Prosecution by collusion, 766.

of indictments, 795.

Prosecutors and common informers,

784, 785, 786.

challenge of, as jurors, 797.

Provisions, punishment for selling

unwholesome, 747.

Provost marshal, duty, election,

oath, oflice, of, 259, 260.

Publications, punishment for cir-

culating incendiary , 704.

Public buildings, and county offi-

cers, «52.

breaking and entering, punish-
ment for, 717.

seals, punishment for using or

forging, 728.

Punishment for adultery, 741.

aflTrays, 737.

arson, and attempting, 712.

causing death, 712.
city, village or elsewhere, in,

712.

day time, in, 712.

Punishment for
arson, outhouses, burning or set-

ting firoto,712.

assault, and assault with in-
tent, 710.

assemblies, unlawful, 737.

bail, personating another, in,

731.

bank notes, checks or drafts,

counterfeiting, 727.
bank officers, offences by, 720,

721.

banks, breaking meadow or riv-

er, 762.

barratry, 735.

bastardy. 754, 755.

battery, 710.

beacons or buoys, destroying of,

761.

bestiality, and attempting to

commit, 710.

betting, 743.

bigamy, 741, 742.

bonds, certificates, deeds, wills,

etc., counterfeiting of,

725.

brands or marks, counterfeiting
of, 759.

bread or drink, selling unwhole-
some, 747.

bribery, 730
bribes, receiving, 730.

bridges, breaking, 762.

burglary, 713.

castration, 709.

cattle, killing or maiming, 762.

marking or branding by
slaves, 763.

challenge, sending, 737.

coin, counterfeiting of, 726.

colored person's, slaves or free,

capital crimes of, 838.

carrying or keeping fire-arms,

832.

cattle, killing, marking, or

branding, for, 842.

certificate of freedom, trans-

ferring, 827.

communicating with others
on board vessels, S35.

going ashore from vessels,835.
harboring. 840.

houses, burning, or attempt-
ing to burn, 838, 839.

incendiary documents, circu-
lating, 839.

information, giving false, 841.
preaching, or exhorting, 841.

proportioned to offences, by,
84fi.

slaves, inveigling, 839.

striking white persons, 838.
teaching to poison, 841.

to read or write, 839.

trading with, 839.
compounding crimes, 734.

penalties, 734.

conspiracy, 735.

corporations, counterfeiting
niimes of, 728.

counterfeiting, 725 to 729.
coward, posting, 738.

credit, fraudulently obtaining,
758.

Crimes, attempting to commit,
799, 800.

by laws existing at time of
commission, 795.

dams, breaking of, 762.

dead bodies, disinterring, 750.
deadly weapons, carrying or

selling, 739.
death, to be by hanging, 194.

deer hunting, by fire-light, 763.
detainer, forcible, 740.
duel, fighting, 738.
duels, oflicers not preventing

738.
'

seconds to, being, 738.
ear, disfiguring, 709.

Punishment for
elections, superintendents of,

for mismanagement, 105.

embracery, 735.

entry, forcible, 740.

escapes, 732, 733.

extortion, 736
eye, or eyes, putting out, 708.

false swearing, and subornation
of, 729.

keys and pick-locks, posses-
sors of, 748.

writings,- obtaining goods by,
729.

felons, harboring of, 734.
I transported, 749.

! felony, compounding of, 784.

! fictitious names, use of, 728.

fire, setting on, fences, 762;
I

produce, stacks of, 761

;

i woods, 762.

I firms, counterfeiting names of,

1
728.

fornication, 742.

fugitives from justice, 748.

gambling with negroes, 745.

! gamesters, for fighting, or chal-

1 lenging to fight, 745.

gaming houses or tables, for

keeping, 743.

goods, obtaining of by persona-
ting another, 760.

! hog stealing, 715.

I

horse stealing, 715.

horses or cai tie, unlawful kill-

I
ing or branding of, 762.

I
houses, disorderly, lewd, and

I

tippling, keeping, 742.

I

imprisonment, false, 711.

I

by magistrate, 711.

;
incest, 742.

I
indefinite, limitation of, 773.

: j^il, refusing to receive prison-
i ers into, 733.

I

jailers, for cruelty, 731.

I justices, for malpractices, 735.

I kidnapping, 7 11.

j

white children, 711.

larceny, after a trust, 717 718,

I

719.

!
from the house, 716, 717.

I
person, 716.

I

simple., 714, 715.

legal process, obstructing. 731.

j
levies, fraudulent, making, 736.

I limb or member, disfiguring,

707.

lip, disfiguring, 709.

lotteries, establishing, 746.

I tickets, for selling, 747.

j
Iving, to obtain endorsers, 760.

I
manslaughter, 705, 706.

;
mayhem, various degrees of,

i 708, 709.

I

measures, using illegal, 888.

i mile-posts, defacing, 765.

\
mining, unlawful, 721.

j
murder, 705.

j
navigation act, offences against,

;

289.

nose, biting off, 709.

disfiguring, 709.
' offences, attempting to commit,

799, 800.

non-enumerated, 736, 741,760,
765.

oflScers, detention of books by,

I

731.

j

mistreatment of another, by,

:

732.

records, falsifying by, 731.

I stealing, by, 731.

papers, destroying, 761.

partners, fraud, by, 376.

peddling or trading without li-

cense, 760.

penitentiary, mutiny in, 736.

instigating to, 736.

prisoners, for refusing to re-

ceive into, 733.
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Puniahment for
perjury, 310, 730.

subornatioa of, 729.
personating another, 729.
play, cheating at, 758.

private parts, injuring, 709.

persons, names of, counter-
feiting, 728.

produce, increasing weight of,

759.

provisions, selling unwhole-
some, 747.

quarantine, violating, 748.
railroads, unlawful intrusion

upon, 763.
obstructing of, 764.

rape, and attempt to commit,
709

realty, severing produce from,
765.

rescue, attempt at, 732.
riotous persons, 245.
riots, 737.

rivers, injuring or obstructing
764.

road duty, refusing or neglect-
ing to do, 880.

roads, obstructing, 764, 881.
robbery, 7J3.

seals, public, forging or using,
728.

selling by false weights, 759.
under weight by bakers, 759.

slaves, or free persons of color,
offences by, 846.

slaves, abuse of, 770.
books or stationery, selling to,

772.

carrying away, 769.
crimes, procuring to commit,

773.

drugs, poisonous, selling to,

773.

employment of, by ceitaiu
peisons, 772, 773.

goods, delivering to, 771
harboring or concealing, 769.
hiring, illegal, of, 768.
indefinite, limitation of, 773,
inducing to run away, 715.
peddlers, trafficking with,773.
prohibited, knowingly receiv-

ing of, 768.

purchasing from without per-
mit, 771.

spirituous liquors, selling to,

771.

state, bringing into, 765,
767.

stealing, 715
Sunday, for causing to labor

on, 770.

teaching to read and write,
772.

to write or read writing,
772.

unlawful tickets giving to,

small pox, spreading, 747.
sodomy . and attempt to commit,

710.

spirituous liquors, retailing

without license, 755.
stabbing, 711.
stolen goods, receiving, 733,

734
theft ; refer to Larceny.
threatening letters, sending,735.
tongue, cutting out, 708.
trees, cutting down, 765.
vagabonds, 748.

vagrants, 748.

vessels in distress, or wrecks,
stealing from, 715.

for firing or sinking, 764.

votes, buying or selling, 756.

voting, 756.

more than once. 756.

of minors, 756.

weights, using illegal, 888.

Punishmentfor
wills, deeds, bonds, counterfeit-

ing of, 725.

witness, for personating another
as, 760.

Purchasers at administrators', ex-
ecutors' or sheriffs' sales,

liability of, 607.

of life estates in personal pro-
perty, when to give bond,
607.

GIUjIR^JVTJME, 265 to 273,

answer touching health, penalty
for refusal of mariners or

others to, 268.

cargoes, airing of, 267.

contagious disorders, 267.

counties and towns, jurisdiction

of, 272.

governor, proclamation of, 268.

officers, duty of, 266.

performance of, 265.

non-compliance, penalty for,

266.
pilots, duty of, 267.

regulation of, 268.

Savannah, jurisdiction of, 268
to 272.

vessel at, boarding without li-

cense, 266.

relieved from, 267.

with free persons of color on
board, subject to, 834.

violating of, punishment for,

748.

Qmo warranto, 614, 615.

RJIILROAD, Western and Mian-
tic.

appropriation for, 222,

arbitrations, 223.

bridges across, 224.

chief engineer of, 116,228.
commissioners, election of, 225.

superseded, 227.

construction, authorized, 225.

convicts, penitentiary, to work
on, 229.

contracts and contractors, 222.

damages by., 229.

engineer, 222, 227, 228.
reports of, 225.

injuries, wilful, to, punishment
for, 224.

name, 222.

route, 226.

sale of, 229,230,
stat«j scrip authorized to be sold

for, 168.

authentication of, 168.

stamp for, 169,

survey and location of, 222.

termination of, 226,

way, right of, 223.

Railroads, 365 to 368.

arbitrations, 368, 592.

companies entitled to benefits
of act, 366.

complaints, making of, 365.

damages by, 365, 367.

unlawful intrusion upon, pun-
ishment for, 763.

obstructions of, punishment
for, 764,

Rape, definition of, and punish-
ment for, and for attempt
to commit, 709.

Receiver of tax returns. 146.

compensation of, 149,

digest of, 154,

duty of. 151, 152.

election of, 146.

liability of 148,

oath of, 146,

qualification of, 146,

returns, taking of. 149,

vacancy, filling of, 508.

Recognizances, 951.

Recorder of Savannah, 643.

Records, cases civil and criminal,

513.

Records.
colonial, charge of, 195.

falsifying of, by officers, punish-
ment for, 731.

incomplete, 512.

security of, 112.

stealing of, by officeis, punish-
ment for. 731.

transcribing of, 512.
Regimental musters, 242.

orders, 242.

Regiments, militia, 233, 234.
Registration of free persons of co-

lor, 825.

Religious books and instruction,
in penitentiary, 936.

Religious societies, rights and^riv-
ileges of,'323,324.

toleration, 322, 323.

worship, punishment for dis-

turbing, 323,

Rents due on life estates, 452.
recovery of, 449, 448 to 452.
suits for, 450.

Replevy, 449.

Representatives to Congress, elec-
tion of, 107.

Rescue, definition of, and punish-
ment for, 732.

Residence oi persons defined, 547.
Resolutions and laws, publication-

of, 98.

Respite, 848.

Returns, taking of tax, 149.
of sheriffs and coroners, travers-

able, 527.
Revenue, counttj, 859 to 864.
from escheats, 859.
state, sources of, 121 to 144.
surplus, acceptance of, 140.

appropriation of, 141.
Review, annual, 243, 244.
Rice dams, 895 to 899.

weighing- of, 889.

Rifie companies, 247.
enli.^itments for, 247.
number allowed each county,

247.

officers of, 247.

Rights, personal, 300 to 378.
Riotous persons, punishment of,

245.

Roads, commissioners of, 876.877,
882.

construction of, 874 to 883.
cross, 876.

districts,. 876.
duty, persons liable to, 879-

88.0.

fines, 880.

finger boards, 879.
justices, jurisdiction of, 883.
mile posts, boards, or marks,

penalty for defacing or
removing, 879.

obstructions to, punishment for,

764.

by railroads, 881.
overseers of, 877, 878, 879.
posting of, 878.

private, 882, 883.

punishment for obstructing,

883.

public, damages by, 875.

defined, 874.

laying oyt, 875.
location of, 875.

obstruction of, punishment
for. 881.

width of, 875.

Robbery, definition of, and punish-
ment for, 713.

Rule nisi, sheriff or deputy, party
to, 527.

Rides of Court, 942 to 955.

in equity, 953 9.54, 955.

SjSBBjSTH 3REAKIJ\r6, 751,
752, 753.

Salaries, certain officers, 900, 901.
Salt marsh, tax on, 123.
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Savannah, health laws of, extend-
ed to Darien, 272.

health officer of, election and
fees of, 271.

mayor and aldermen of, powers
of, 269.

passengers in certain cases, pe-
nalty for landing at, or
within fifty miles of, 270

wharfage, dockage, and storage
rates in, 292.

Savannah river., tax on lands on,

124, 126.

Scales for tobacco warehouses,
921.

School fund, poor, 181.

co|3imisaioners of, appointment
of, 181.

duty of, 182.

Schools, free, and academies, 176 to

186.

public, 199.

Scire facias, writs of. 549, 788,
951.

Seaisland and sea shore lands, tax
on, 123.

Sealed instruments, notes and ac-

counts, limitation of ac-

tions on, 542.

Seals, public, panishment for for-

ging or using, 728.

Seamen, act relative to, revival of,

94.

and masters, 273.

apprehension of, 273.

arrest, when free from, 276.

articled, when not detained by
civil process, 276.

certificate, penalty for hiring

without, 275, and for

withholding, 274.

desertion, aiding or assisting,

penalty for, 274.

enticing or c irrying away, pen-
alty for. 274.

ferryman, penalty for transport-

ing fugitive, 275.

harboring, penalty for, 274.

hearing, entitled to summary,
277.

justices, jurisdiction of, for,278.

special jurisdiction for, 275 to

278.

Seamen, colored, restrictions on,

834,835,838.
Secretary of commissioners of pilot-

age, fees of, 288.

Secretary of state.

deputy, acts of, 590.

dutyof, 96, 227.

salary of, 931.

Securities, appeal on, entitled to

control of execution, 601.

attachments by, 554, 555.

for administrators, executory,
guardians, 544.

executions, when entitled to

control of, 545.

payments by, 663.

protection of, 542.

relief of 471.

remedy of, on appeal, 601.

suits against, 662.

Securityship, evidence of, 546.

Senators, number of, 110.

returns of elections for, 103.

seats, contested, of, 110.

Senatus Academicus, of the Uni-
versity of Georgia, 189.

duties of, 190.

formation of, 190.

meetings of, 150.

in November, 1834 and 1839,

legalized, 191.

Sentence by Court Martial, 263.

Servants, white, validity of con-

tracts with, 326.
discharge of, 328.
piotection of, 327.
transfei of, 328.

Servants, white.

treatment of, 327.

Service, acknowledgment of, 548.

Sessions of Courts, 530, 688.

Setting on fire, fences, stacks of
produce, woods, punish-
ment for, 761.

Sheep, estray, 866.

Sheriff, Augusta, of, 632.

court, may open and adjourn,
631.

election, bond, oath of, 632.

fees ; refer to Fees
sales by, advertising of, 641.

suits against, 633.

Sheriff, Savannah Common Pleas
Court, may open and ad-
journ, 642.

election of, 643.

fees of, 650,

oath of, 644.

sales by, 650.

Sheriffs, 945.

authority of courts over, 526.

ad interim officers, 508.

bond of, 514.

commission of, application for,

507.

compensation of, 164.

deputies, appointment of, and
liability for conduct of,

515.

liability of, 527.

disqualification for, 507.

duty of, 129, 162, 315, 515, 548,
564, 565, 568, 603, 610,
688.

election of, 507.

elections to attend, 102
escape warrants, 519 to 522.

escapes, liable for, 517.

executions, when entitled to

control of, 606.

for or against, 606.

fees, extra, of, 548 ; refer to

Fees.
jails, to keep, 853.

liability of, l64, 515 to 522.

mal-practice by, 516.

mistakes of, 575.

neglect by, 521.

non-applicant, disabilities of,

508.

oath of, 514, within what time
to take, and give securi-

ty, 507.

special, 508.

official acts of, 590.

penalties, 516, 517, 519.

prisoners, must certify names
of, 782.

proceedings against, 129, 163.

process against, 548.

prohibition on, 515.

property of, when levied on,
sale of, 606.

removal of, 527.

rule nisi, sheiiff or deputy party
to, 527.

runaway slaves, advertising and
sale of, by, 822.

sales, days and hours of, 606.

under tax executions by, 608.

vacancies, filling of, 598.

Ships or vessels, duties and liabili-

ties of masters of, 920.

Shipping, relative to, 273 to 279.

Showmen, tax on, 345.

Slander, damages in actions for,

597.

Slaves, abuse of, punishment for,

770.

and free persons of color, 801 to

849.

apprehension of with or with-
out tickets, 813.

arson by, trial and punishment
for, 838

boats, not allowed to keep,
811.

Slaves-

books or stationery, punishment
for selling to, 772

carrying away, punishment for,

769.

cattle, punishment for killing,

marking or branding, by,
842.

punishment for permitting to

kill, mark, or brand, 763.

crimes by, 837 to 849.

capital, of, 838.

punishment for procuring to

commit, 772.

documents, punishment for cir-

culating incendiary, 839.

drugs, poisonous, punishment
for soiling, to, 773.

emigrants, introducing, oath of,

768.

employment of, in printing offi-

ces or as druggists or

apothecaries,punishment
for, 772.

examined, punishment for re-

fusing to be, 813.

executed, State not liable to

owners for, 848.

exemptions of, 767.

fire-arms, not allowed to keep,
812.

from non-slaveholding State,

prohibited from entering
into Georgia, 833.

fugitive, in custody, at whose
charge maintained, 820.

gifts of, 408.

goods, delivering of, to, punish-
ment for, 771.

harboring, hiring, or concealing
of, punishment for, 768,
769, 810.

houses, not allowed to rent, 810.

infirm, provision for, 810.

information of design to poison,
reward of, 841.

false, punishment for giving,

841.

inveigling of, punishment for,

839.

killing of, when justifiable, 707.

prosecution for, 707.

labor for themselves, not allow -

ed to, 810.

manumission of, 806, 807.

by legislature only, 806.

deeds of, punishment for mak-
ing, 807.

manumitted, disposition of, 807.

manumitting, penalty for, 806.

master may give written permit
to trade, 8ii.

medicine, when not allowed to

administer, 812.

meetings of, prohibited, 814.

mortgaged, penalty for running
off', 351.

negroes claimed as, oath of
claimant, 833.

offences by, 837 to 848.

capital of, 83S.

minor of, 839.

prosecution of, 842
relative to, 765 to 773.

overseers, to have, 814.

parents may hire or loan to chil-

dren, 768.

patrols may seize weapons in

I>ossession of, 812.

persons declared, 802.

poison, punishment of,for teach-
ing others to, 841.

preaching or exhorting by, for-

bidden, 840, 841.
privileges and disabilities of,

802 to 815.

prohibited, punishment for

knowingly receiving of,

768.

prohibitions of, 810.
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staves.

property, security of,807 to 810.

protection of, 707.

punishment, indefinite for, limi-

tation of, 773.

purchasing from, without per-

mit, punishment for, 771.

restrictions on, 772, 810.

reward of, 841.

runaway, 819
advertising of, 822.

apprehension of, yi9.

custody, ponaity for refusing
to receive into, 831

inducing to, punishment for,

715.

mileage allowed for deliver-

ing, 82>).

officers receiving, duty of,

fees of, 8-20.

persons maimed in apprehend
ing, 821.

sale of, when authorized, 821,
822.

sale of, for division, 481.

sick or disabled, reception of by
Georgia Infirmary, 207.

spirituous liquors, selling to,

punishment for, 771.

state, persons privileged to

bring into, and duty of,

766.

stealing, punishment for, 715.

stolen goods, found in posses-
sion of, 811.

suits for freedom by. 802, 803,
804.

Sunday, punishment for causing
to labor on, 770.

teaching to read or write, or
wiite or read writing,

punishment for, 772, 839.

trade or traffic not ailow6d,81l.
trading with, punishment for,

777, 839
treatment of, 770.

trial of, 845 to 849.

tribunal for trial of, 842 to 849.
weapons in possession of, any

person may seize, 813.
worship, not to assemble under

pretence of divine, 814.
written permits, requirement of

8J4.

Sodomy, definition of, and punish-
ment for, 709.

attempt to commit and punish-
ment for, 710.

Spirituous liquors, license to re-

tail, 863.

license, fee for, 755.

retailing without license, pun-
ishment for, 755.

Staftttrjo-, punishment for, 711.

Stakes, etc., not to be placed in

enclosures, 793.

State accounts, 115, 116, 117.

State bonds, disposition of, 227.
payment, of, 172.

State-huuse officers, and state print-
er, 111 to 119.

State Institutions and public works,
174 to .^20.

State Printer, 118, 119.

State sci-ip, sale of, 168.

stamp for. 169.

Statutes, English, and common
law, adoption of certain,
93.

Statutes, Georo-Ja, distribution and
publication of, 95 to 98.

committee of exnmination, 98.
compiler, appointment and duty

of, 97.

SteaZino-, 73 to 71 9; referto Lar-
ceny,

Steamboat company, stock, tax on,
J27.

Stoe}^, bank, tax oti, 128.

m trade, tax on, 129.

Stockholders j refer to Banks, etc.

Stocks; refer to Banks, etc.

Stolen goods, punishment for re-

ceiving, 733, 734.

Storage, dockage and wharfage,
rates in Savannah and
Darien, 292.

Stumps and trees, removal of,

from roads, 875.

Subpoena, 952.

Suitors, remedy for, county with-
out clerk or sheriff, 509.

Sunday, apprehensions on, 522.
arresis on, 753.

bail process and attachment,
served on, 567.

domestic duties may be per-

for.T'ed on, 753.

games and sports forbidden on,

;51.

goods, penalty for selling on,
751.

process, civil, not to be served
on, 753.

public houses to be closed on,
751.

tippling houses, examination of,

on, 752.

working on^ penalty for, 751.
Surplus Revenue, 140, 141, 142.

Sutders, regulation of, 244.

Sureties, privileges of, 545.

relief of, 471.

Surveys 38H to 392, 952.

Surveyor- General, duty of, 112,

386, 389.

election of, 386.

government of. 386.

liability of, 387.

Surveyors, county, 386,387.
bond of, 526 ; duty of, 392.

election of, 386.

government of, 386.

liability of, 387.

oath of, 526.

powers of, 526.

Survivorship abolished between
joint tenants, 413.

Swamp, inland, tax on, 124,

river, tax on, 123.

tide, lax on, 123,

Swearing, false, definition of and
punishment for, 729.

subornation of, and punishment
for, 729.

Swindling, 759, 760.

TjiLESMEJ\r; refer to Courts
and Juries.

Tar, inspection of, 917.

inspectors and packers of, pen-
alty for neglect, reiusal

or vio ation of act, by ,918.

shipping, uninspected, penalty
fo.,9l8.

Tavern license, granting of, 862,

863.

fee for, 855.

rates, penalty for overcharging,
862.

Tax accounts, keeping of, 117.

acts ot foice, 123,

arrears of collectors, 162, 163,

164.

bankers, on, 130.

billiard tables, on, 132.

bridges, on, 131.

brokers, on, 130, 132.

collection of, 149.

collector, defaulting, 11.3.

settlement with, 159 to 164.

debts, to have precedence oven
all oilier, 1.^8,

defaulters, 151 to 154.

direct, 123 to 1.33.

doctors, botiinic, on, 131.

estate, personal, on, 127 to 132.
real, on, 123 to 127.

extraordinary, for county pur-
poses, 860

grand jury to recommend, 806.

67

Tax.
factors, on, 132.

ferries, on, 131.

insolvent list, of, 169..

land, on, 123

lawyers, on. 131.

lotteries, on, 131.

merchants, exchange, on, 130.

money, on, 130.

non residents, of, 156 to 158.

payment of, 154 to J58.

physiciyins, on, 131.

I)olls, on, 131.

poor, collection and rate of, 692.

professions, on, 131.

receiver's digest of, 154 to 158.

returns, 149, 150, 151.

showmen, on, 345,

shows and exlubitions, on, 860..

861,862.
stallions, on, 127,

stock, on bank, J28.

in trade, 129.

transportation, 127.

turnpikes, on, i3L
Taxation, exemption from, 132,
Taxes, collection of, 149.

collector of, 146 to 149.

dignity of, 15b.

governor, powei of, to suspend,
115.

power to levy, 345.

receiver ol returns of, 146 to 149.

Teachers, accounts of, 181, 183.

and poor children, 181.

payment of, 183

Tefiiant, for years, 443.

in common, 413, 539.

joint, aciion by, 539.

survivorship, abolished be-
tween, 413.

Territory, Western, cession of, 83
to »6.

Testimony, interrogatories and
other parol, £84 to 589

3

rel'er to Courts and Wit-
nesses.

Theft, 713, to 719 j refer to Lar-
ceny.

Threatening litters, sending of,735.

Threats and menaces, 702.

Time and interest, computation of,

441,442.

Tin and other ware, sale of, 140.

Talc, execution of, 483.

Title to property, by, 379 to 492.
,

deed, 400 ; d(;scent, 465 ; dis-

tribution, 465; escheat,
4c8

;
grant, 380, 396

j

lease, 442 ; raruriage,428

;

will. 453,

Tobacco, inspect' I a of, 919 to 928.
act, penalty ior violation of by

master, mate, or boat-
swan of vessels, 920.

branding of, 925.

burning of, prohibited. 927.

buying or manufacturing by in-
spectors or pickers, pen-
alty for, 927, .^^

captain of vessel, penalty for

receiving, uninspected,
920.

coopers, appointment of, pay of,

925.

inspection, by quality, 927.

inspectors, act, jienalty for vio-
lation of, by, 926.

appointment of, 926.
coii. plaints against 921.

delivering without order, pen-
alty for, 925.

duty of 921.

fees, penalty for receiving
other than legal, 923.

liability of, 927.

oath of, 928.

picking refused by, penaltj
for, 923,

receipts of, 922.
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Tobacco.
I

inspector, warehouse, failing to
i

attend, 92i
\

pickers, appointment of, 9?5
;

oath of, 927; pay of, 926.

picking of, ar warehouse, 923.
I

prizing of, 925.

receipts, transfer, 923.

storage of, 9-27, 928. i

transfer, sale of, 924,

vessels, <iuties and liabilities of
masters of, 920.

warehouses, iasp-Dction of 925.

penaUy for L.ali.ng firn near,
923.

repair and security of, 924.

7*0?/, rates of, 886.

Toll masters, forcattln and horses,
appointment and duty of,

861,

Tongue, punishment for cutting
out, 708.

Town com.mis.s>oners, to enforce
quur miiiie regulations,
powers of, 2/2.

Town lots and btiildlncrs, tax on,
127.

Trade, encouragement of direct,

368.

Trading without license, penalty
for, 76J.

Transportation stock, tax on, 127.

Treason, first and second degree,
puni-hmenl for, 70 J.

habeas corpus, in cases of, 3J4.
insurreclioii of sl.ives, exciting,

punisliment for. 704
Treasurer, county^ annual exhibits

by. 8."j6.

bond of, y55
booi* of S.^*!.

clerk of inferior court acting as,

858.

compensation of, 8.56.

larceny by, punishment for, 719.

money collected to be paid to,
f<55.

oath of, 855.

Treasurer of poor schoolfund, ap-
pointment and duty of,

182.

Treasurer, State, 112.

estimates, certain, to submit,
112.

reports of, 112, 172.

Treasury, annual reports of state

of, 114.

payments from, 173.

Trespass, and other personal ac-
tions, 597, 598.

Trial for crimes, and evidence,
791 to 794.

Trial of color, 805.

Trial of slaves andfree persons of
color, 844.

Trials, new, 951.

Trover, 598.

Trust estates, and trustees, 409 to

413.

Trii^iecs, infant, 412.
i

Trusts, assignment of, 409.

execution of 409.

heir not chargeable for cestuy
que, 410. i

law, by implication of, 409.

liability of the cestuy quo, 4^9,

Turpentine, inspection of, 9 1 7,9 i 8.

inspectors of, penalty for neg-

lect, refusal, or violation

of act, by, din
shipping uninspected, penalty

f..r. 918.
;

l7JV7i^OftJl/of officers of militia,

239.

Uniform.
of volunteer corps, 245.

University of Georgia, 186 to 194.
bonds and mortgages pledged

by, ly8.

endowment of, 186. 189.
military duty exempt from, all

immediately connected
witii the. 194.

lands of, exempt from taxation,
187.

trustees may sell certain, 187.
investment ofproceeds of, 187. ;

re-survey of, 393, 394.
officers, appointment of, 191.

senatus academicus of, 189.

duties of, meeting of, 190.

trustees of, board of, j90, 192.

duties of, 193.

. incorporation and powers of,

192.

meeting of, 192.

powers of, 194.

visitors of, board of, 190.

Usury, plea of, 672.

VJlCCJJSTE MJiTTER, furnish-
ing of, 273.

Vagrants, punishment of, 748.

Vendue masters, 133.

appoiritment of, number of, and
in particular places, 133;
bond, commissions, du-
ty, license tax, state tax,

oath, powers of, 134,
sales books to be kept
and returns made ; de-
fault, penalty for ; de-
linquent, prohibitions on,

135 ; returns, returns
fraudulent ; suits against,
136.

Verdict, when not receivable,
595.

Verdicts and other criminal pro-
ceedings, 795 to 81J0.

Verdicts, judgments, and appeals,

597 to 6U2,

Vessels, bond of agents or own-
ers of, for non-exporta-
ti.in of slaves, &U7, 808,
809.

duties and liabilities of mas-
ters of, relative to to-

bacco, 9'20.

quarantine of, with free per-
sons of color on board,
834.

Volunteer companies, 245 to 251.

Voters, liabilities, oath, privileges

and protection of, lo3,

104, 1U5.

Votes, punishment for buying and
selling, 756.

Voting, duplicate, penalty for,

105.

illegal, penalty for, 109,756.
manner of 1 00.

minors of, punishment for, 756.

more Uian once, punishment
for, 7.56.

WJIRD ; ref'r ti! GuARDTAV and
Warehouses, tobacco, 924. 925.

Warrants, distress; 449, 6;55.

escape, 519 to 522.

land, 385.

served in another county, en-
dorsement of, <76,

Water courses re-survey of, 399.

Water machinery, when a nui-

sance, uijatement of, 750.

Weapons, deadly, punishment for

carrying or sellmij. 739.

seizure of, >n possession of
i

slaves, 912, 916. I

Western and .Atlantic Railroad

;

refer to Railroad.
Wharfage, storage, dockage, ratea

in Savannah and Dariea,
292 to 294.

Wharties, tax on, 127.

Widows, administration, entitled
to, 468.

certain property of, exempt
from execution, 315, 316,
317.

support of, 487.
Wife, alienation by. void, 402.
Wife, husband and, 329 to 332.
rights of, 429 to 436; refer to

DoWBU.
Wills, counterfeiting or forging,

punishment for, 725.
execution of, 455.
fraudulent, 459.

in writing, 4.53 to 457.
""

liability of persons detaining,
472.

nuncupative, 4-58.

probate of, 453.
witnesses to, 458.

personal estates of, 457.
persons incapable of making,

455
probate cf, 460, 46?.
real estate, of, 457.
recording of, 456.

revocation oC, 457.
Witnesses, 2(i3, 287, 952.

and interr-.gatnries, 287, 558,
583 to 589, 639, 668.

attendance of, 584-

books, evidence of, 687.
compelled to answer, 585.

compensation of, 263,668, 797.
competent, in criminal cases,

7 93.

gambling cases, 743.
contempt of court by, punish-

ment fur, 5t^5.

coroner's inquest on, oath of,

525. <

credibility of, 456.

duiv of, 668.

examination of, 780.

fees allowed to, and payment
of, 584,589,639.

liability of, :-'87, 683, 587, 588.
number of, 5c54, 668.

oath of, 263, 792.

perjury, disquulifies for, 730.
penitentiary convicts, when

competent, 797.
recognizance of, 781.
residents ofthis state compelled

to give testimony in

other states, 588.

slaves, when competent, 845,
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PROMISSORY NOTES.

On or before the first day of January next, I promise to pay
John Doe, or bearer, one hundred dollars, for value received, this May
1, 1848. RICHARD ROE.

f 100.

Six months after date, we promise to pay John Doe, or bearer,

one hundred dollars, for value received, this May 1, 1848.

RICHARD ROE,

* JAMES BROWN.

Eight months after date, I promise to pay John Boe, or bearer,

one hundred dollars, for value received, this May 1, 1848.

RICHARD ROE,

JAMES BROWN.

Seven months after date, we, or either of us, promise to pay
John Doe, or bearer, one hundred dollars, for value received, this May
1, 1848. RICHARD ROE,

JAMES BROWN.

03" The first of the preceding forms of Notes is the most common in use among the

people.

The second is the joint note of Richard Roe and James Brown. Both must be pro-

ceeded against, if the Note is sued upon.
The third and fourth are the joint and several notes of Richard Roe and James

Brown; both, or either of them, may be sued, at the discretion of the holder. Notes of

the above description are negotiable without a written transfer, or endorsement.

$100.
Twelve months after date, I promise to pay John Doe one hun-

dred dollars, for value received, this May 1, 1848.

RICHARD ROE.

0= It is lawful to restrain the negotiability of a Note, and it is generally supposed

that this is effected by drawing the Note in the above form, that is, by dropping from it

the words " or bearer ;" this is wrong. A Note in this form is rendered negotiable by

the person to w^hom it is made payable (who is called the payee) endorsing the note.

To restrain the negotiability of a Note effectually, adopt the foUo'wing form

:

$100.
Six months after date, I promise to pay John Doe, only, one

hundred dollars, for value received, this May 1, 1848.

RICHARD ROE.

[Cr If one person signs the Note of another, for whom he is security, it is important

to him so signing to add the word " security" to his signature, thus :

8100.
One day after date, I promise to pay John Doe, or bearer, one

hundred dollars, for value received, this May 1, 1848.

RICHARD ROE.

JAMES BROWN, SsCUritl/.
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Or thus :

One day after date, we, or either of us, promise to pay John
Doe, or bearer, one hundred dollars, for value received, this May 1,

1848. RICHARD ROE.

JAMES BROWN, Secuvity,

Twelve months after date, I promise to pay John Doe, or bearer, Ten
good Cows and Calves^ for value received, this May 1, 1848.

RICHARD ROE.

0° This is a good Note ; and if on its falling due, the maker tenders to the holder ten

good cows and calves, it is a legal tender ; but if the maker neglects to do so the holder

afterwards, has his option to receive, or to refuse to receive, the cows and calves. If

suit is brought, the plaintiff will recover, in dollars and cents, the value of the cows and
calves at the time the Note fell due.

$100.

Six months after date, I* promise to pay John Doe, or order, one

hundred dollars, for value received, this May 1, 1848.

RICHARD ROE.

$100.

Six months after date, I promise to pay to the order of John Doe,

one hundred dollars, for value received, this May 1, 1848.

RICHARD ROE.

DIF To render these notes negotiable, they must be endorsed by the payee.

BANK NOTE.
Augusta, May 1, 1848.

Sixty days after date, I promise to pay to the order of John Doe,

at the Mechanics^ Bank, at Augusta, five hundred dollars, for value

received. richard roe.

CD" This Note must be endorsed by John Doe, and one or more responsible endorsers

after him.

05" It has been adjudicated that a Note under seal will remain in date twenty years,

thus

:

$100.
One day after date, I promise to pay John Doe, or bearer, one

hundred dollars, for value received. Witness my hand and seal, this

May 1, 1848. richard roe. [l. s.]

BILL OF SALE OF PERSONALS.
GEORGIA, Richmond County.

Know all men by these presents, that I, John Doe, of the county and
state aforesaid, for and in consideration of the sum of one hundred
dollars, to me in hand paid, by Richard Roe, of the same place, the
receipt v^hereof I do hereby acknowledge, have granted, bargained
and sold, and by these presents do grant, bargain and sell, unto the
said Richard Roe, his heirs and assigns, the following property, to wit

:

a certain hay horse, called Bill, seven years old, and fourteen hands
high. To have and to hold the aforesaid bargained property to him,
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the said Richard Roe^ his heirs and assigns, forever. And I, the said

John Doe, for myself, my heirs, executors, and administrators, the said

bargained property unto the said Richard Roe, his heirs and assigns,

against me and my said executors and administrators, and against all

and every other person and persons whatever, shall and will warrant
and defend by these presents.

In witness whereof, I have hereunto set my hand and seal, this May
1, 1848. JOHN DOE, [l. s.]

Signed, sealed and delivered "^

in presence of '

JAMES M. TAIT. (

JAMES BROWN, J. P. J

BILL OF SALE OF SLAVES.
GEORGIA, Richmond County.

Know all men by these presents, that I, John Doe, of the county and
state aforesaid, for and in consideration of the sum of one thousand

dollars, to me in hand paid by Richard Roe, of the same place, the

receipt whereof I do hereby acknowledge, have granted, bargained
and sold, and by these presents do grant, bargain and sell, unto the

said Richard Roe, his heirs and assigns, the following property to wit

:

a negro fellow named Jaco^, twenty-five years of age, of yellow complex-

ion^vefeet eight inches high, which negro fellow Jacob I warrant to

be^und and well in body and mind, and to be a slave for life. To
have and to hold the said negro fellow Jacob, to him, the said Richard
Roe, his heirs and assigns, forever. And I, the said John Doe, for

myself, my heirs, executors and administrators, the said bargained
property unto the said Richard Roe, his heirs and assigns, against me
and my executors and administrators, and against all and every other

person and persons whatever, shall and will warrant and defend by
these presents.

In witness whereof, I have hereunto set my hand and seal, this May
1, 1848. JOHN DOE, [l. s.]

Signed, sealed and delivered"^

in presence of •.

JAMES M. TAIT. (

JAMES BROWN, J. P. J
inr Bills of sale of slaves, or other personal property, may be recorded like Deeds»

RELEASE.
GEORGIA, Richmond County.

Know all men by these presents, that I, John Doe, of the state and
<50unty aforesaid, for and in consideration of the sum of 07ie hundred
dollars, to me in hand paid, by Richard Roe, of the same place, have,

and do by these presents, remise, release, and forever discharge, for

me, my heirs, executors, and administrators, of and from all, and all

manner of action and actions, cause and causes of action, suits, debts,

dues, sum and sums of money, accounts, reckonings, bonds, bills,

specialities, covenants, contracts, controversies, agreements, promises,

variances, damages, judgments, executions, claims and demands, of

whatsoever sort, in law and in equity; which against the said Rich-

ard RoC) I ever had, now have, or which I, my executors and adminis-
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trators, hereafter can, shall or may have, for, upon or by reason of

any matter, cause or thing, whatsoever, from the beginning of the

world, to the day of the date of these presents.

In witness whereof, I have hereunto set my hand, and affixed my
seal, this May 1, 1848. john doe, [l. s.]

Si^^ned, sealed and delivered"^

in presence of •

JAMES M. TAIT. (

JAMES BROWN, J. P. J

POWER OF ATTORNEY.
GEORGIA, Richmond County.

Know all men by these presents, that I, John Doe, of the county and
state aforesaid, for divers good causes and considerations me hereunto
moving, have made, ordained and appointed, and by these presents

do make, ordain and appoint, Richard Roe, of the said state and coun-

ty, my true and lawful attorney, for me and in my name, and for my
own proper use and benefit, to ask, demand, sue for, recover and re-

ceive from Samuel Wright, executor of my father, the late William
Doe, for the county of Habersham, in said state, deceased, all such sum
or sums of money, debts and demands whatsoever, which may be due, or

coming to mefrom said estate, and to have, use, and take all lawful
ways and means in my name or otherwise, and to compound and
agree for the same ; and acquittances or other sufficient receipts and
discharges, for the same, for me and in my name, to make, seal and
deliver ; and to do all other lawful acts and things whatsoever, con-

cerning the premises, as fully and in every respect, as I myself might
or could do, were I personally present at the doing thereof. Andfor
me, and in my name, to bargain, sell, and convey, in fee-simple, and titles

to execute to lot number forty-nine, in the tenth district of Henry county,

containing two hundred two and a half acres, be the same more or less,

and one or more attorneys under him, for the purposes aforesaid, to

make, and again at his pleasure to revoke ; ratifying and confirming,

and by these presents allowing, whatsoever my said attorne}^ shall in

my name do, or cause to be done, in and about the premises, by virtue

of these presents. In witness whereof, I have hereunto set my hand
and affixed my seal, this May 1, 1848. john doe, [l. s.]

Signed, sealed and acknowl-"^

edged before ns, «

JAMES M. TAIT,
(

JAMES BROWN, J. P. J

DEED.
GEORGIA, Richmond County.

This Indenture, made \l\i^ firr4 day of May, in the year of our Lord,
eighteen hundred and foj^ty-six, between John Doe, of the county and
state aforesaid, of the one part, and Richard Roe, of the same place,
of the other part, witnesseth, that the said John Doe, for, and in con-
sideration of the sum of one thousand dollars, to him in hand paid, at,

and before the sealing and delivery of these presents, the receipt
whereof is hereby acknowledged, hath granted, bargained, sold and
conveyed, and does, by these presents grant, bargain, sell and convey,
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unto the said Richard Roe, his heirs and assigns, all that tract or par-

cel of land situate, lying and being in the tenth district of the county
of Richmond, known and distinguished in the plan of said district by
the rmmbevforty-nine, containing two hundred two and a half acres,

more or less, with all the rights, members and appurtenances there-

unto belonging. To have and to hold the afore described lot of land,

unto him the said Richard Roe, his heirs and assigns, together with all

the rights, members and appurtenances, to the said lot of land in any
wise belonging, to his and their own proper use, benefit and behoof,

forever, in fee-simple.

And the said John Doe, for himself, his heirs, executors and admin-
istrators, the said bargained premises, together with the right, title

and possession thereof, unto the said Richard Roe, his heirs and as-

signs, will warrant and forever defend the right and title thereof

against themselves, and against the claim of all other persons what-
ever.

In testimony whereof, the said John Doe hath hereunto set his hand
and aflixed his seal, the day and year first above written.

JOHN DOE, [l. s.]

Signed, sealed and delivered'^

in presence of '

JAMES M. TAIT, (

JAMES BROWN, J. P. j
[TF Two witnesses are enough to a Deed, and if one of them is a Justice of the Peace,

the Deed will be admitted to record without any other or further probate, but if neither

of the witnesses is a Jusiice, the following is the form of the probate, which is made on
the back of the Deed

:

GEOIiGIA, Richmond County.

Personally came before me James M. Tait, who being duly sworn,

deposeth and saith, that he saw John Doe sign, seal and deliver the

within Deed, for the purposes therein mentioned, and that the depo-

nent subscribed the same as a witness, and saw James Brown do so

likewise. james m. tait.

Sworn and subscribed before
^

me, this May 1, 1848, > *

WILLIAM T. EOBB, J. P. )

(nr The Deed must be recorded in twelve months, in the Clerk's Office of the Supe-
rior Court, in the county where the land lies, and if it lies on both sides of the division

line, between two counties, it ought to be recorded in both counties.

QUIT-CLAIM DEED.
GEORGIA, Richmond County,

This Indenture, made and entered into this f^rst day of May, in the

year of our Lord eighteen hundred wadi forty-one, between John Doe^
of the said state and county, of the one part, and Richard Roe, of the
same place, of the other part, witnesseth, that the said John Doe, for,

and in consideration of the sum of five hundred dollars, cash in hand
paid, the receipt whereof is hereby acknowledged, hath and doth by
these presents, remise, release, and forever quit-claim to lot of land
numh^Y forty-nine, in the tenth district of Richmond county, containing

two hundred two and a half acres, more or less, with all the riglits,

members and appurtenances to said lot of land, in any wise apper-
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taining or belonging to the said Richard Roe, his heirs and assigns, to

have and to hold the said, so that neither I, the said John Doe, nor my
heirs, nor any other person or persons, claiming under me or them,
shall at any time hereafter, by any way or means have, claim or de-

mand any right or title to the aforesaid premises, or its appurtenances,
or any part thereof.

In testimony vv^hereof, the said John Doe hath hereunto set his hand
and affixed his seal, the day and year first above written.

JOHN DOE, [l. s.}

Signed, sealed and delivered'^

in presence of •

JAMES M. TAIT, (

JAMES BUOWN, J. P. J
irr The same directions as to proving and recording must be observed relative to this

Deed, as were given relative to the preceding one.

MORTGAGE DEED OF REAL PROPERTY.
GEORGIA, Richmond County.

This Indenture, made this^r^^ day of Ma^/, in the year of our Lord''

eighteen hundred smd forty-six, between John Doe, of the county and
state aforesaid, of the one part, and Richard Roe, of the same place,

of the other part, witnesseth, that the said John Doe, hath this day
made and delivered to the said Richard Roe, his certain Promissory
Note, subscribed with his hand, and bearing even date with these

presents, whereby the said Johii Doe hath promised to pay the said

Richard Roe, or bearer, one thousand dollars, on or before the twenty-

fifth day of December next ensuing the date hereof, for value received.

Now, for, and in consideration of the sum of five dollars, by the said

Richard Roe to the said John Doe, in hand paid, the receipt whereof is

hereby acknowledged, as well as for the better securing the payment
of the aforesaid Promissory Note, the said John Doe hath granted,

bargained and sold, and doth by these presents grant, bargain, and
sell unto the said Richard Roe, his heirs and assigns, all that tract or

parcel of land, situate, Ij^ing and being in the said state and county,

and known and distinguished in the plan of said county, as lot number
forty-nine, in the tenth district, containing two hundred two and a half

acres more or less, with all the rights, members and appurtenances to

the said lot of land, in any wise appertaining or belonging. To have
and to hold the said bargained premises unto the said Richard Roe,

his heirs and assigns, to his and their own proper use, benefit and be-

hoof forever. And the said John Doe, for himself, his heirs, executors

and administrators, the said bargained premises, unto the said Richard
Roe, will warrant and forever defend, against the claim of himself and
his heirs, and against the claim of all other persons whatsoever. Pro-
vided, nevertheless, that if the said John Doe, his heirs, executors and
administrators, shall, and do well and truly pay, or cause to be paid,

unto the said Richard Roe, his heirs and assigns, the afore mentioned
sum of one thousand dollars on the day and time mentioned and ap-
pointed for the payment thereof, in the said promissory note mention-
ed, with lawful interest for the same, according to the tenor of said

M
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no':e, then and from thenceforth, as well this present indenture, and the

right to the property thereby conveyed, as the said promissory note

.

shall cease, determine and be void, to all intents and purposes. In

testimony v^hereof, the said John Doe hath hereunto set his hand and
affixed his seal, the day and year first above w^ritten.

JOHN DOE, [l. s.]

Signed, sealed and delivered^

in presence of •

JAMES M. TAIT, (

JAMES BROWN, J. P. J

MORTGAGE DEED OF PERSONAL PROPERTY.

NOTE.

8100. On or before the twenty-jifth day of December next, I promise
to pay Richard Roe, or bearer,^fe hundred dollars, for value received,

this May 1, 1848. john doe.

GEORGIA, Richmond County.

Know all men by these presents, that I, John Doe, of the county and
state aforesaid, for, and in consideration of the sum offive dollars, cash
in hand paid, at, and before the sealing and delivery of these presents,

the receipt whereof is hereby acknowledged, as well as for the better

securing the payment of a certain Promissory Note which the said

John Doe hath this day made and delivered to Richard Roe, of the

same place, bearing even date with these presents, and to become due
on the twenty-fifth day of December next, whereby said John Doe
promises to pay said Richard Roe, or bearer, ^ye hundred dollars, for

value received. Have bargained and sold to the said Richard Roe the

following property, to wit: a certain negrofellow named Jacob, of yel-

low complexion, twenty-five years of age, five feet ten inches high. To
have and to hold the aforesaid bargained property, to him the said

Richard Roe, his heirs and assigns, forever. And I, the said John Doe,

for myself, my heirs, executors and administrators, the said bargained
property, unto the said Richard Roe, his heirs and assigns, against me,
my executors and administrators, and against all and every other

person and persons whatever, shall and will warrant and defend by
these presents. Provided, nevertheless. That if the said John Doe, his

heirs, executors and administrators, shall and do well and truly pay,

or cause to be paid, unto the said Richard Roe, his heirs and assigns,

the aforementioned sum o^five hundred dollars, on the day mentioned
and appointed for the payment thereof, in said Promissory note men-
tioned, with lawful interest for the same, according to the tenor of said

Note, then, and from thenceforth, as well this Bill of Sale, and the
right to the property thereby conveyed, as the said Promissory Note,
shall cease, determine and be void, to all intents and purposes. In
testimony whereof, the said John Doe hath hereunto set his hand and
affixed his seal, this May 1, 1848, john doe, [l. s.]

Signed, sealed and delivered^

in presence of !

JAMES M. TAIT,
{

JAMES BROWN, J. P. J

%.,
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(Cr All Mortgages are required to be recorded in the Clerk's Office of the Superior

Court, within three months from their execution : a Mortgage of land, in the county

where the land lies ; a Mortgage of personal property, in the county in which the Mort-

gager resided at the time of the execution of the Mortgage.

It is best not to include real and personal property in the same Mortgage, because of

the difference in foreclosing.

Mortgages of personal property shall be foreclosed, and execution issue, in the county

where the Mortgager resided at the time of the execution of the same, if a resident of
this state.—Ac^ of 1839.

DEED OF GIFT OF REAL PROPERTY.
GEORGIA, Richmond County.

This Indenture, made this j^r^^ day of May, in the year of our Lord,

eighteen hundred andforty-one, between John Doe of said county and
state, of the one part, and James Doe, grandson of the said John Doe,

of the same place, of the other part, witnesseth, that the said John
Doe, for, and in consideration of the natural love and affection which
he has and bears to his said grandson, James Doe, and for and in con-

sideration of the sum of five dollars, cash in hand paid by the said

James Doe, the receipt whereof is hereby acknowledged, have given
and granted, and do, by these presents, give and grant, unto the said

James Doe, his heirs and assigns, all that tract of land, situate, lying

and being in the tenth district of the county of Richmond, known and
distinguished in the plan of said district by the number forty-nine,

containing two hundred two and a half acres, more or less, with all

the rights, members and appurtenances to said lot of land belonging,

or in any way appertaining. To have and to hold the afore described

lot of land unto him, the said James Doe, his heirs and assigns, toge-

ther with all the rights, members and appurtenances to the said lot of

land, in any wise belonging, to his and their own proper use, benefit,

and behoof, forever ; in fee-simple. And the said John Doe, for him-
self, his heirs, executors and administrators, the said given and grant-

ed premises, unto the said James Doe, his heirs and assigns, wdll war-
rant, and forever defend the right and title thereof against themselves^
and against the claim of all other persons whatever.

In testimony whereof, the said John Doe hath hereunto set his hand
and affixed his seal, the day and year first above written.

JOHN DOE, [l. s.}

Signed, sealed and delivered'\

in presence of !

JAMES M. TAIT, (

JAMES BROWN, J. P. J

DEED OF GIFT OF PERSONAL PROPERTY.
GEORGIA, Richmond County.

Know all men by these presents, that I, John Doe, of said state and
county, for, and in consideration of the natural love and aifection
which I have and bear to my grandson, James Doe, of the same place,
and for, and in consideration of the sum of five dollars, cash in hand
paid by the said James Doe, the receipt whereof is hereby acknowl-
edged, do by these presents give and grant unto my said grandson,
James Doe^ a certain negro man, named Jacob, twenty-five years of age.
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of yellow complexion, jive feet ten inches high. To have and to hold

the said negro man, Jacob, to him the said James Doe, his heirs and
assigns, forever.

In testimony whereof, I have hereunto set my hand and affixed my
seal, this May 1, 1848. john doe, [l. s.]

Signed, sealed and delivered"^

in presence of •

JAMES M. TAIT, (

JAMES BROWN, J. P. J

0:^ To make Deeds of Gift, or Grants effectual, the possession of the property must
accompany the Deed.

WILLS.

0^ There are two kinds of Wills : written and nuncupative or unwritten.

It will be remembered that a Will to convey land must have three or four witnesses
or it is void.

Personal property will be conveyed by a Will that has no witness to it, provided the

hand writing of the Testator can be proved.

Care should be taken not to use the words " heirs of the body" in a Will or Deed.
Whenever a Testator desires to give a daughter property, free from the disposition of

her husband, the property should be given to her and, her children.

COMMON RECEIPT.

GEORGIA, Richmond County.

8100.

Received, Perry, May 1, 1841, of Mr. John Doe, one hundred
dollars, in full of all demands to this date. richard roe.

EXECUTORS AND ADMINISTRATORS.

0::;^ An Executor derives his authority from the Will, and is sworn to execute the

Will.

An Administrator derives his authority by appointment of the Court of Ordinary, and
is sworn to administer the estate according to law.

Executors and administrators must take receipts for all moneys paid out by them of

whatever nature the demand may be ; if it is an account, it should be sworn to and
receipted.

By the Act of 1838, executors and administrators must allow out of the estate a
reasonable support for the family, for twelve months, from the death of the testator or

intestate, notwithstanding any debts, dues or obligations of the deceased.

The first act of an Administrator, after qualification, is to apply to the Court of Ordi-

nary, for the appointment of appraisers of the estate, to whom he must produce all the

property of the estate that he knows of, which belonged to the deceased.

He must next publish a notice to Debtors and Creditors, for six weeks.

GEORGIA, Richmond County.

ADMINISTRATOR'S NOTICE.

All persons indebted to the estate of the late John Doe, deceased,

of said county, are hereby requested to make immediate payment.
And all persons having demands against said deceased, will render
them in, agreeable to law, to

May 1, 1848. Richard roe, Adm'r.
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Ot^ The appraisement and inventory of the estate must be made within sixty days

after quahfication, and returned to the Clerk's Office of the Court or Ordinary, within

three months.

0;^ The sale of personal property (except negroes) by an Administrator, must be

published/or^y days.

GEORGIA, Richmond County.

ADMINISTRATOR'S SALE.
On the fifteenth day of June next, will be sold at the residence of

the late John Doe^ deceased, a portion of the personal property of said

deceased, consisting of one Black Horse, one Bay Horse, one Gray
Horse, one Red Cow, one Road Wagon, six Plough Hoes, five Club Axes,
^wdifour pairs Trace Chains. Terms of the sale: Purchasers will be
required to give notes due first January next, with good personal se-

curity. MftZ/ 1, 1848. RICHARD ROE Adm'r.

0:^?" If the Administrator desires to continue the sale from day to day, it must so be

mentioned in the Advertisement.

0:^ If an Administrator wishes to sell land, he must first publish a notice forfour
months.

GEORGIA, Richmond County.

ADMINISTRATOR'S NOTICE.

Four months after date application will be made to the honorable
Inferior Court of said county, when sitting for Ordi lary purposes, for

leave to sell the real estate of John Doe, deceased, lying in said coun-

ty. May 1,1848. RICHARD roe, Adm'r.

Cc^ At the expiration of the notice, the court must be moved for an Order for leave to

sell ; then this publication must be made for sixty days.

GEORGIA, Richmond County.

ADMINISTRATOR'S SALE.

By virtue of an order of the honorable Inferior Court, of said coun-

ty, when sitting for ordinary purposes, wdll be sold at the Court House
door of said county, on the first Tuesday in July next, between the

lawful hours of sale, lot of land number /or^?/-?2me, in the tenth district

of said county, containing two hundred two and a half acres ; the lot

is well improved, and House, Fences, &c. in good repair.

Terms of Sale : The purchaser will be required to give notes in

sums not exceeding thirty dollars, with good personal security, due on
the first day of January next. Sold as the property of the late John
Doe, dec'd, for the purposes of distribution among the distributees.

ilia?/ 1, 1848. RICHARD ROE, Adm'r.

• 0:5" If ^^ Administrator desires to sell slaves, he must give each distributee written

notice twenty days previous to making application to the Court of Ordinary for leave to

do so.

RECEIPT FOR A LEGACY.
GEORGIA, Richmond County.

Received, July 3, 1848, of Richard Roe, executor of the last Will
and Testament of John Doe, deceased, the sum of one hundred dollars,

in full of a pecuniary legacy, bequeathed to me in and by the last Will
and Testament of the said John Doe, deceased. james doe.
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ADMINISTRATOR'S DEED.

GEORGIA, Richmond County.

Whereas, John Doe, of said county, administrator of Richard Roe,

late of said county, deceased, did, on the first day of January, in the

year of our Lord, eighteen hundred and /or^y, commence the publica-

tion of a notice, in the Macon Messenger, to all concerned, that at the

expiration of four months from that date, said/o^/i Doe, administrator,

as aforesaid, would apply to the honorable Inferior Court of Richmond
county, when sitting for ordinary purposes, for leave to sell lot of land
nvimhev forty-nine, in the tenth district of Richmond county, a part of
the real estate of said deceased. And, whereas, there being no ob-

jection made to said application, the said court did, on the first day of
May, in the year of our Lord eighteen hundred srnd forty, pass an
order, granting leave to said John Doe, administrator as aforesaid, to

sell said lot of land. And, whereas, in pursuance of said order, and
after the publication of the notice of sale in the Macon Messenger for

sixty days, said John Doe, administrator as aforesaid, did, on the first

Tuesday in August, in the year of our Lord eighteen hundred and
forty, at the court house door, at Perry, in said county, between the
lawful hours of sale, put up at public outcry, said lot of land. And,
whereas, William Dodd, of said county, being the highest and best

bidder, said lot of land was knocked off to him, at, and for the sum of
one thousand, dollars. Now this Indenture, made and entered into this

fifth day of August, in the year of our Lord eighteen hundred and
forty, between John Doe, administrator of the estate of Richard Roe,

late of said county, deceased, of said county, of the one part, and Wil-
liam Dodd, of said state and county, of the other part, witnesseth, that

for and in consideration of the sum of one thousand dollars, cash in

hand, paid by the said William Dodd, the receipt whereof is hereby
acknowledged, the said John Doe, administrator as aforesaid, doth by
these presents, bargain, sell, alien and convey, as far as his authority

as administrator, as aforesaid, will warrant him, unto the said Wil-
liam Dodd, all that tract of land, situate, lying and being in the tenth

district of Richmond county, known and distinguished in the plan of
said district by the numberybr^?/-nme, containing two hundred two
and a half acres, agreeable to original survey, be the same more or

less, with all the rights, members and appurtenances, to said lot of

land, in any wise appertaining or belonging. To have, and to hold

the said lot of land, with all its appurtenances, unto him, the said

William Dodd, his heirs, executors and administrators, forever, in fee-

simple. And the said John Doe, administrator as aforesaid, the right

and title of said lot of land, and its appurtenances, unto him, the said

William Dodd, his heirs, executors and administrators, will warrant
and defend against himself, his heirs, executors and administrators,

and against all other persons whatever.
In testimony whereof, the said John Doe, administrator as aforesaid,

hath hereunto set his hand and affixed his seal, the day and year first

above written. john doe, [l. s.]

Administrator of Richard Roe, dec'd.

Signed, sealed and delive^ed"^

in presence of '.

JAMES M. TAIT, (

JAMES BROWN, J. P. J
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EXECUTOR'S DEED.
GEORGIA, Richmond County.

Pursuant to the last Will and Testament of John Dos, late of said

county, deceased, after public notice for sixty days, made in the Ma-
con (Georgia) Telegraph, on the first Tuesday in April, eighteen hun-
dred ?ind forty-one, Richard Roe, executor of the last Will and Testa-

ment of said John Boe, deceased, at Perry, in said county, did put up
and expose to sale, jTor ready money, lot of land number ybr^?/-nme, in

the tenth district of said county, containing two hundred two and a
half acres, more or less, when James Wall, being the highest and best

bidder, said lot of land was knocked off to him, at, and for the price of

one thousand dollars. Now, therefore, this Indenture, made and enter-

ed into thisfourth day of April, in the year of our Lord eighteen hun-
dred SiYid forty-one, between Richard Roe, executor of the last Will
and Testament of John Doe, late of said county, deceased, of said state

and county, of the one part, and James Wall, of the same place, of the

other part, witnesseth. That for and in consideration of the sum of one
thousand dollars, cash in hand paid, at and before the sealing and de-

livery of these presents, the receipt whereof is hereby acknowledged,
the said Richard Roe, executor as aforesaid, hath and doth by these

presents, grant, bargain, sell and convey, unto the said James Wall,
all that lot of land, situate, lying and being in the tenth district of
Richmond county, known in the plan of said district by the number
forty-nine, containing two hundred two and a half acres, more or less,

with all the rights, members and appurtenances to said lot of land in

any wise appertaining or belonging. To have and to hold the said

lot of land, unto him, the said James Wall, his heirs, executors, admin-
istrators and assigns, forever, in fee-simple. And the said Richard
Roe, executor as aforesaid, the right and title of said lot of land, will

forever warrant and defend, against himself, and against all other

persons whatever, so far as the office of executor authorizes him.
In testimony whereof, the said Richard Roe, executor as aforesaid,

hath hereunto set his hand and affixed his seal, the day and year first

above written. richard roe.
Executor oj John Uoe, dec^d.

Signed, sealed and delivered

^

in presence of

JAMES M. TAIT, (

JAMES BROWN, J. P. J
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0^ Annual returns of Executors and Administrators must be made to the Clerk of

the Court of Ordinary, in vacation : must include monied transactions up to the last

day'of December, of the year preceding—on failure to make the return as required, Exe-

cutors and Administrators forfeit their commissions.

A receipt iw/mZZ given by an heir, legatee or ward, to an Executor, Administrator, or

Guardian, must be attested by two witnesses, one of whom must be a Justice of the Peace,

Justice of the Inferior Court or Judge of the Superior Court, and recorded in the Clerk's

office of the Superior Court.

RECEIPT IN FULL—BY AN HEIR, &c.

GEORGIA, Richmond County.

Received, May 1, 1848, of Mr. Richard Roe, Executor of Mr. John

Doe, late of said county, deceased, one thousand dollars, in full and
complete satisfaction of all my right, title or interest, in and upon the

estate, real and personal, o{ myfather, the said John Doe, deceased.

In testimony whereof, I have hereunto set my hand and affixed my
seal, the day and year above written. james doe, )

^^ ^^
Son of John Doe, dec'd. )

Signed, sealed and delivered'^

in presence of

JAMES M. TAIT, (

JAMES BROWN, J. P. J

BOND FOR TITLES TO LAND.

GEORGIA, Richmond County.

Know all men by these presents, that I, John Doe, am held and firmly

bound unto Richard Roe, his heirs, executors and administrators, in

the just and full sum of one thousand dollars, for the true payment of
which I bind myself, my heirs, executors and administrators, jointly

and severally, firmly by these presents. Sealed with my seal, and
dated this ikf6/?/ 1, 1848.

The condition of the above and foregoing obligation is such, that

whereas said Richard Roe has made and delivered to said John Doe
his certain promissory note, bearing even date with these presents, for

the sum office hundred dollars, due on the first day of January next

;

now should the said Richard Roe well and truly pay the said promis-
sory note, then the said John Doe is to make, or cause to be made, to

the said Richard Roe, good and sufficient titles, in fee-simple, to and
for lot of land number forty-nine, in the tenth district of Richmond
county, containing two hundred two and a half acres, more or less,

with all the rights, members and appurtenances to said lot of land in

any way appertaining or belonging, which, if the said John Doe should
do, then this bond to be null and void, otherwise to remain in full force

and virtue. john doe, [l. s.]

Test

JAMES BROWN, ..,.!

t...



LEGAL FORMS. 1005

FORTHCOMING BOND.

GEORGIA, Richmond County.

Know all men by these presents, that we, John Doe and William
Sill, both of said county, are held and firmly bound to Samuel T.

Gripp, Sheriff of said county, in the jast and full sum of one thousand
dollars, for the true payment of which we bind ourselves, our heirs,

executors and administrators, jointly and severally, firmly by these

presents. Sealed with our seals, and dated this Mai/ 1, 1848.

The condition of the above obligation is this, that whereas said

Samuel T. Gripp, Sheriff of said county, has this day levied a writ of

fierifacias, in favor of Richard Roe, against John Doe, issued from the

Superior Court of said county, for the sum offive hundred dollars, on a
certain negro fellow named Jacob, about twentyfive years of age, and of
yellow complexion, which negro fellow has been advertised to be sold on
the first Tuesday in July next, to satisfy ^nXdifi.fa. : Now, should said

John Doe well and truly deliver said negro fellow Jacob to said Samuel
T. Gripp, Sheriff, on the day of sale, or at any other time, when he
may be required to do so, then the above obligation to be void, else of

force. JOHN noE, [l. s.]

WILLIAM SILL, [l. S.]

Test,
^

JAMES BROWN, J. P. /

0::^ It is discretionary with the levying officer whether he takes a forthcoming bond
foi property levied on w\\hji.fa. or not. Such bond has nothing to do with the plaintiff's

Interest or rights.

DEED OF TRUST.

GEORGIA, Richmond County.

This Indenture, made and entered into this^r^^ day of May, in the

year of our Lord eighteen hundred and forty-one, between John Doe,

of said state and county, of the one part, and Richard Roe, of the same
place, of the other part, witnesseth, that the said John Doe, for and in

consideration of the sum offive dollars, cash in hand paid, the receipt

whereof is hereby acknowledged, as well as in consideration of the

natural love and affection which he has and bears to his daughter,

Mary Thomas, wife of Robert Thomas, of said state and county, hath
and doth, by these presents, bargain, sell and convey unto the said

Richard Roe, for the use, benefit and advantage, and in trust for the

said Mai^y Thomas, the children she now has, and those she may have,

by her present or a future husband, all that tract or parcel of land,

situate, lying and being in the tenth district of the county of Rich-

mond, and known in said district by the nvimbQY forty-nine, containing

two hundred two and a half acres, more or less, with all the rights,

privileges and appurtenances to said lot of land in any wise apper-

taining or belonging. And also a mgro fellow named Jacob, about

twentyfive years of age, five feet six inches high, and his wife Peggyf

about twenty years of age,fivefeet high.
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To have and to hold the above described property unto him, the

said Richard Roe, in trust for the said Mary Thomas, wife of said

Robert Thomas, and her children, forever, free from the debts, liabili-

ties or control of her present, or a future husband.
In testimony whereof, the said John Doe hath hereunto set his hand

and affixed his seal, the day and year first above written.

JOHN DOE, [l. s.]

Signed, sealed and delivered^

in presence of •

JAMES M. TAIT, f
JAMES BROWN, J. P. J
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